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Sam:— Where  an  insolrent  debtor  sells  to  his  brother-in-law,  and  the  latter  sells 
to  the  debtor's  wife,  and  no  proof  is  made  of  a  valid  consideration,  the 
sale  will  be  set  aside  as  simulated  and  made  in  fraudem  creditorum. 

(Rimmer  vs.  Bouchard  et  al.,  S.  0.) 

"  ;— Where  a  movable  has  been  leased  and  then  sold  by  the  lesee  to  a  third  party 
who  buys  in  good  faith,  the  owner  may  nevertheless  recover  baclt  the 
property  without  refunding  the  purchase  money.  (Matthews  vs  Séné- 
cal,  CC.).-:  

"  :— An  action  reiolutoire  for  default  of  payment  of  price  of  sale  of  real  estate 
can  be  brought  at  any  time,  notwithstanding  the  property  may  have 
passed  into  the  hands  of  a  third  party,  purchaser  from  the  original 

vendee.    (Poirier  vs.  Tassé  et  al.,  S.  0.) 

"  :— Where  property  has  been  sold  by  the  sheriflF  and  der  -j-ibcd  as  an  undivided 
half  of  a  south  half  of  a  lot,  and  as  containing  by  admeasurement  a 
number  of  acres  equal  in  extent  to  the  whole  south  half,  the  adjudica- 
taire  cannot,  in  a  case  where  the  remaining  undivided  half  is  subse- 
quently  seized,  claim  to  be  the  proprietor  of  such  remaining  undivided 
half,  on  the  ground  that  the  quantity  originally  sold  to  him  Included 
the  portion  thus  seized.  (Doutre,  Ajipellant,  and  Blvidge,  Respon- 
dent, Q.  B.) 

SoiRK  ifAOiAS  :— A   writ  of,  to  cancel  letters  patent,  can  only  issue  atthesuitof 

the  crown.    (Ex  parte  Paradis,  S.  0.) igo 

Sbcuiutt  for  costs  :—  Vide  Pbivy  Counoil. 

SiDOOTIOM  :— F«rf«  Patbrnity. 

fiiPARATioN  DR  BIRN8  Will  be  allowed  between  parties  married  in  Upper  Canada 
their  then  domicile,  without  any  marriage  contract,  who  have  subset 
qiiently  removed  to  Lower  Canada  where  the  husband  has  become  inp-l- 
vent,  although  no  community  of  property  under  the  circumstances 
existed  between  them.  (Swoet  apple,  vs.  Owilt,  S.  0.) 
"  :— Where  it  appears  by  the  report  of  the  praticien,  that  the  debts  paid  by 
the  husband  on  a  propre  of  the  wife  are  equal  to  or  in  excess  of  th« 
amount  of  her  repritei  theao  latter  will  be  declared  compensated.  (Le- 
duc vs.  Fortier) 

SiBviOi  OK  Hi'HHONS  : — Vide  Pbactioi. 

SaiBirr's  saih  .—  Vide  Rimti  Cowstitum. 
"        :-r<</«SALB. 
"  -.—  Vide  Praotioi. 

SniPPiNO  : — Vide  Rivsnoioatioit. 

SiOHirioATioK  .—  Vide  Transwr. 

SoLiDAniTi  I— Firf«  Praotioi. 

Stialikh  an  original  document.  Vide  Notarial  MrKtrru. 

SonsTiTOTiOH  :— In  the  case  of  a  substitution  yW<i.co»imwia»>«  In  favo-  ofth*  lawfal 
descendants  or  heirs  of  two  or  more  grevii  de  eubttitution,  the  tram- 
million  shall  be  par  loucKe^  et  non  par  litee.  And  on  tha  opening  of  tbt 
•ubstltntion  in  favor  of  one  of  the  appelti  he  may  demané  hii  ihart 
immediately,  without  waiting  for  the  opening  of  the  lubititutloD  in 
favor  of  his  co.rtpp«M».     (Dumont  ri.  Dumont,  S.  0.) jg 

Bpoetmov  .—Vide  Subiïitotiok, 

BunDAT  : — Vide  FHUMiHsnar  «on. 

Tbamaotiox  —When  two  neighboring  occupant!  of  land,  having  a  dlipot»  together 
•I  to  their  relative  righU  of  property,  enter  Into  a  tramaction  for  tha 
lettloraent  thereof,  It  la  not  competent  for  odc  of  the  parties  afterward* 
to  re-open  the  queitloni  in  dispute,  on  the  gronnd  of  error  m  to  the 
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legal  right  of  the  other  party.    (Trigge  et  al.,  Appellants,  and  La- 
vallée,  Respondents,  P.  0.) 85 

TBAvmB  :— An  action  cannot  be  maintained  by  a  cédant  where  the  cessionnaire  has 
omitted  signifying  his  transfer,  when  the  debtor,  having  knowledge 
of  such  transfer,  has  paid  moneys  on  account  to  the  cessionnaire,  and 
when  the  cédant  has  acknowledged  the  legal  eflfect  of  the  transfer  by 
serving  a  saisie  arrêt  on  the  debtor  to  attach  moneys  due  by  him  to 

the  cessionnaire.     (Orr  vs.  Hébert,  S.  0.) 282 

"  :— An  acceptance  of  a,  by  a  notary  in  the  name  of  the  cessionnaire,  fol- 
lowed b^  a  signification  by  the  same  notary,  in  the  name  of  such  ces- 
sionnaire, is  valid  and  as  effective  as  a  direct  acceptance  by  such  ces- 
sionnaire. (Perrault  et  vir,  Appellants,  and  the  Ontario  Bank,  Res- 
pondent, Q.  B.) 313 

ToTOB,  appointed  tp  accept  a  donation  and  to  collect  interest  arising  from  an  obli- 
gation, cannot  maintain  an  action  at  law  until  his  tutorship  has  been 
registered.     (Langlands.  tutor,  vs.  Stansfield  et  al.,  S.  C.) 45 

tTiiTBBSAL  nsuFRuoTUARY  Lboatkb  ;— A  widow,  appointed,  by  the  will  of  her 
deceased  husband,  subject  to  the  obligation  of  paying  his  debts,  may 
nevertheless  validly  cede  by  last  will  and  testament,  her  claim  for  re- 
prises against  her  husband's  estate  ;  her  claim  not  being  extinguished 
by  confusion,  under  the  circL-mstanoes.  (Gauthier  vs.  Ménéclier  de 
Moroc'jaud,  S.  0.) 220 

UiWBT  ;— A  constituted  life-rent,  d/onds  perdu,  is  not  usurious,  however  exorbitant 
the  rate  may  be,  and  although  made  before  the  abolition  of  the  usury 
l.iW3.     (Uogé  vs.  l-atraverse,  CO.) 128 

TWB  Admiualtv  Court,  has  jurisdiction  throughout  Lower  Canada,  to  attach  a  sea- 
going vessel  to  answer  a  suit  instituted  in  that  court.  (Ex  parte  Oou- 
lon  ct  »1.,  S.  0.) 205 

Waom,  of  master  of  inland  vessel,  Vide  Libs. 

"  :— A  minor,  who  is  married,  can  bring  an  action  for  wages  for  a  sum  exceed- 
ing twenty-five  dollars.     (Ryan  vs.  Minoque,  C.  G.) 12^ 

"  Seamen's,  are  privileged  and  are  payable  in  preference  to  the  mortgages  due 
on  a  steamboat  navigating  Canadian  waters.  (Mitchell  vs.  Oousineau 
and  divers  Opposants,  S.  0.) 218 

TrwB,geparated  by  judgment,  as  toproperty.from  her  husband,  is  jointly  and  several- 
ly liable  with  him  for  the  payment  of  necessaries  for  their  family  pur- 
chased during  the  existence  of  the  community.  (Paqueti.e  vs.  Limoseï 

«0) ..'    M 

"    :— Separated  as  to  property  from  her  husband,  Is  jointly  and  severally  liable 
with  him  for  the  payment  of  necessaries  for  their  family.     (St. 

Amand  et  al.  vs.  Bourret  et  ux.,  0.  0.) 33 

"  ,  leparated  as  to  property  from  her  husband,  is  liable  with  her  husband,  jointly 
and  severally,  on  a  note  signed  by  both.  In  connexion  with  a  businesn 
carried  on  by  them  jointly.  (Qirouard  vs.  Lachapelle  et  vir,  0.  0.).  169 
WhiIi  ;•— a  clause  in  a,  to  tlie  effect  that  the  legatees  shall  not  be  able  in  any  way 
to  engago,  affect,  hypothecate,  sell,  exchange,  or  otherwise  alienate 
the  immovable  property  bequeathed  to  them,  until  after  twenty  yearg 
from  the  date  of  the  testator's  death,  on  pain  of  nullity  of  all  aetii 
liaaitfii  tu  contravention  of  the  wiii,  renders  such  properly  inAaissit- 
sable.  (Quillet  dit  Tourangeau,  Appellant,  and  Renand,  Respondent.)  338 
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EMENDANDA  et  CORRIGENDA. 
TL.  0.  Jurist. 
To  report  of  Triggt  tf  LavalUe,  p.  86  ;  junge  date  of  judgment,  9th  Feb.  1863,  and 
dele  "  1862." 

As  a  foot-note  to  Muiten  vs.  Philbin,  p.  166.    "  Vide  Leblanc  h  Pellerin,  p.  113,  and 
authorities  given  there." 

In  foot-note  to  Rou  vs.  Burnt,  p.  39,  for  Omin  vs.  Jtcheton,  read,  "Berry  vs.  Dixon,  i 
L.  0.  Repts.,  318.  Quinn  vs.  JÎtcheton,  4  L.  C.  Repts.,  378. 
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No.  288. 

Expnrte  JOHN  ¥     EY. 

Jbr  a  WiU  of  Certiorari.) 
AJfB 

RAPHAEL  BELLEMARE, 

(ProHcuter  in  tht  Court  belote  ) 

«negation  of  ,„  «ffenco  oommltted  on  .  dVTrUln  "liV  ^  ''"''  '""'  •"•'"'•*  '"'"'»» 
d<m  not  Inolude  «everal  offence..  It  b«ln-  owiform.hI«  t^.f  1  "7  """^  '•*"°'*  »»'«  »«•'." 
«•Id  oh»p.  8, 0.  S.  of  L.  C.  oouformablo  to  the  fbrm  of  d«ol.r.tlon  Rlren  In  the 

«.ro;t7reSoTSt;rt±^^^^^ 

In  this  case  tlio  information  and  conviction  wera  for  f h«  «ff  /• 

fermented  liquor  without  a  license.  '*'^"""'  "^  "^*"'"» 

The  information  against  tl.o  Defan.lant  was  as  follows  •- 

in  11::^"^:::^::'  ilrl^^'^f '-^  ^^«  ^^^^y  «^^-treal,  «..said, 
premises  there  situa^':;:;,ltVr^^^ 

*  VOL.  VIL 
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Volev, 
Mluure 


ing  previously  obtained  a  license  required  by  the  provisions  of  tl,«  <3fof  *  • 
."chcase  made  and  provided,  contrary  to  L  StltZTLt  ^,':^:\Z 
provided  :  whereby  and  by  force  of  the  said  Statute,  the  said  JobT^fX  hath 
become  liable  to  pay  the  sum  of  fifty  dollars.  On  the  day  assigned  in  S 
..ons  the  Defendant  appeared  by  hj  attorney,  B.  DevH^  ^  îre  JsVe^^^^^^^^^ 
r.gh  to  do  under  the  Consolidated  Statutes  of  Canada,  ihap'  loCec  30  be- 
fore the  Judge  of  the  Sessions  of  the  Peace  for  the  City  of  MontreaI,'and  p  e^ded 

tt;:rr  ^^  -'  ^--^''  ^^  -  -  ---^  ^;^^^:r:Li 

The  conviction  was  as  follows  : 

Be  it  remembered  that  on  the  eighteenth  day  of  November,  in  the  year  one 
ho  sand  eight  hundred  and  sixty  two,  at  the  City  of  Montreal  in  the  said  Dis! 
trie  of  Montreal,  John  Moley  of  the  City  of  Montreal,  in  the  District  of  Mon 
treal.  within  the  fi.t  division  of  the  said  District  of  Montreal  foirv  „„«!«: 
poses,  trader, , s  convicted  before  the  undersigned,  Charles  Joseph  Coursol,  Esq 
Judge  of  he  Sessions  of  the  Peace  in  and  for  the  City  of  Montreal,  for  thaUe! 
the  sa,d  John  Moley  did  at  the  City  of  Montreal  aforesaid,  in  the  house  and 
premises   here  situate  and  occupied  by  him,  and  within  the  said  first  divSon  of 
he  saul  D,str.ct  of  Montreal,  for  revenue  purposes,  on  the  thirtieth  day  of  Oc- 
ober  ast  past,  and  at  sundry  times  before  and  since,  sell  by  retail,  in  a  Quantity 
1  ss  than  three  gallons  at  one  time,  certain  fermented  liquor,  to  wit:  thr  I 
glasses  of  beer;  without  having  previously  obtained  the  license   equired  by  21 
provisions  of  the  Statute  in  such  case  made  and   provided.  ooiUrary  to  th 
hath  r  '^r.       T;  T^'  H"d   provided  whereby   he  the  said  John  Moley 
hath  forfeited,  and  I,  the  sa.d  Judge  of  the  Sessions  of  the  Peace   in  and 
for   the   City  of  Montreal,  do   a.ljudge    the   said    John   Moley   for   his  sa  d 
offence  to  have  forfeited  and  to  pay  to  Raphael  Beiiemare  of  the  said  c  tv  7f 
Montreal,  Collector  of  Inland  Revenue  for  the  first  division  of  the  said  DistI 
Montreal,  for  revenue  purposes,  .he  sum  of  fifty  dollars,  current  money  of  this 
Province,  and  also  to  pay  to  the  said  Raphael  Beiiemare  the  sum  of  sii  dollars 
and  s,x  y  three  cents  amount  of  costs  by  me  allowed  and  adjudged  to  be  paid  to 
the  said  Raphael  Beiiemare  for  his  costs  in  this  behalf.     And.ln  .lefault  of  im 
mediate  payment  of  the  said  several  sums,  I  order  that  the  same  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  John  Moley  :  and  in  defauU 
of  such  goods   and  chattels,  or  in  cHse  of  their  being  insufBoiont,  I  do  further 
order  ^.d  adjudge  that  the  said  John  Moley  be  committed  to  the  common  ja 
.t  the  C,ty  of  Montreal  for  the  period  of  throe  months,  unless  the  said  sev  ral 
sums  of  money,  H„d  the  co.ts  and  charges  of  the  said  distress,  commitment,  and 
of  _tje  conveying  of  the  said  John  Moley  to  the  said  oom.non  jail,  shall  b.  s<;o;ër 

Given jindor  my  hand  and  seal,  the  day  and  year  first  above  mentioned,  at  th* 
City  ot  Montreal,  in  the  district  of  Montreal  aforesaid.       • 

Siirnnd.           rMlAO    T    nrMruanr 
rr ■  ■•  •  V  iiov,'!., 

JudjfC  ofth«  StthioM  o/  the  Ptace. 
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The  Defendant  r'oved  the  Superior  Court  in  and  for  the  District  of  Montreal' 
on  the  20th  D-^c  .,  r,  1862,  for  a  Writ  of  Certiorari  to  issue  upon  the  foilowinj 
grounds,  containc    -.■  his  affidavit  of  circumstances,  to  wit  :— 

1.  Because  no  legal  offence  was  charged  against  said  Deponent  upon  which 
to  base  the  said  judgment. 

th!:  ^'7T  ''  '^T  Z'u^^""  ^^  '^' '"''^  declaration,  summons,  or  prosecution 
hat  sa,d  Depenent  so  d  by  retail  at  one  time  in  a  quantity  less  than  three  gal- 
lons, certain  fermented  liquor,  as  therein  pretended. 

3.  Because,  even  assuming  that  it  was  properly  alleged  that  he  sold  by  retail 
certain  fermented  liqijor,  in  a  less  quantity  than  three  gallons  at  one  time,  there 
ZtT:TZ  "-t"''  declaration,  summons,  or  prosecution  told 
that  he  had  not  a  right  so  to  do,  on  the  contrary  it  is  expressly  enacted  by  the 
Statute  in  this  behalf,  that  distillers  may  sell  by  retail  in  a  less  quantity^than 
three  gallons  at  one  time  any  kind  of  fermented  liquor,  and  in  no  part  of  the  said 
proceedings  so  had  against  Deponent,  is  it  alleged  that  he  was  not  at  the  time 
of  such  pretended  sale  a  distiller. 

or  t^r"'',"°  '""''.  P^"^'^^"''^"  »^  i«  l^^'-^by  complained  of  can  be  brought 
or  commenced  except  it  ,s  so  commenced  witl.in  six  months  after  the  alleged 
off     e,  and  no  such  allegation  has  been  made  in  the  prosecution  of  this  com- 

waTco^itd.      ''"'  ""'  '''''  "^'""*^'  "'^^'^  ^'«  ^^'^  P-*-'^^^  «ff-- 

6.  Because  it  does  not  appear,  by  the  Statute  in  this  case  made  and  provided 

7.  Because  the  corporeal  punishment  substituted  for  the  penalty   to  which 

exiSToMr  T'^"":'  "  •''°^""'"'  '°  ''''  ^^^"^^  «^  "-W-A  d-  o 

Crded  bv  t,  •  T  /"'  '''°  ''  '"^«™''^'  '""  ^^"^^  '^'^^'^"^onnt  of  costs 
awarded  by  the  said  judgment,  to  wit:  the  sum  of  six  dollars  and  sixty  three 
centa  mentioned  in  said  judgment.  ^ 

l)ln?nr''  '*  ^"""  T  "PP"''  ^^  "'*  '*''*  J"'^»"^"^  ^'"''  ""«""t  of  costs  said 
eponent  is  condemned  to  pay  and  also  because  he  is  condemned  to  pay  not  only 
the  sajd  penalty  of  fifty  dollars  and  the  cost,  thereon  incurred,  but  also  all  the  costi 
and  charges  of  distress,  commitment,  and  of  convoying  said  Deponent  to  jail  in 
the  event  of  his  not  paying  said  penalty  and  said  costs,  amounting  to  six  dollars 
and  sixty  three  cents  without  in  any  way  limiting  the  additional  costs  imposed 
by  the  «aid  judgment.  ^ 

9  Because  the  said  judgment  orders,  in  the  event  of  the  non-payment  of  the 
.H..1  penalty  and  costs  thereon  incurred,  «  sale  of  the  goods  and  chattels  of  said 
Deponent,  without  it  appearing  in  any  way  that  said  Deponent  was,  by  the  .«id 
Charles  Joseph  Coursol,  Esq..  called  upon  to  declare  whether  or  not  he  possess- 
ed «nffloient  goods  and  chattels  to  satisfy  the  said  judgment  and  cosU. 

J    ,  ,"    "       "■  ■■"-""'=—    "crc  in  ana  Dy  iiiô  bmiù  prosecution  alleged 

~-  "- ,  Deponent  without,  however,  the  time  and  nlaco  of  each  pretended  offeoca 


Moley, 

and 

Bellemu*. 


being 


in 


any  way  given  or  made  known  to  him. 
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11.  Because  it  does  not  appear  in  anu  by  the  aaid  judgment  whether  it  was 
rendered  on  the  confession  of  this  Deponent  or  upon  the  evidence  of  one  or  more 
witness  or  witnesses  as  is  by  law  required. 

Devlin  urged  in  support  of  the  motion. 

1.  That  the  enacting  clause  creating  the  offence  was  the  first  section  of  chap- 
ter 6  of  the  Consolidated  Statutes  of  Lower  Canada. 

2.  That  the  negative  averment  that  the  Defendant  was  not  a  duly  licensed 
distiller  according  to  the  provisions  of  that  clause,  ought  to  have  been  made  in 
the  prosecution. 

3.  That  the  prosecution  had  been  brought  under  that  clause  and  that,  in  the 
absence  of  that  negative  averment,  the  Judge  of  the  Sessions  of  the  Peace  had 
no  jurisdiction  and  that  the  Writ  of  Certiorari,  although  taken  away  by  Statute 
ought  to  be  granted,  when  such  a  want  of  jurisdiction  is  apparent.  Palev  on 
oonvic,  p.  104, 1 92,  &c.,  page  196,  «  preceding  clause  "  &c. 

4.  That  the  allegation  that  the  Defendant  sold  by  retail  fermented  liquor  in 
a  less  quantity  than  three  gallons  at  one  time,  to  wH  :  three  glasse,  of  beer  im- 
p  les  that  he  may  have  sold  more  than  three  gallons,*  the  dimensions  of  'such 
glasses  being  unknown  to  the  law. 

6.  That  the  conviction  did  not  state  whether  the  Defendant  was  so  convicted 
upon  his  own  confession  or  upon  evidence,  nor  that  the  offence  had  been  com- 
mitted  within  6  months. 

6.  That  the  information  alleged  several  offences  and  that  by  the  conviction 
the  Defendant  was  convicted  of  bis  said  offence,  which  was  a  fatal  error  t 

1,  That  the  Defendant  was  condemned  to  pay  certain  costs  which  could  not 
be  given  against  him,  and  that  particularly  he  could  not  be  imprisoned  for  the 
payment  of  the  fee  of  lis  8d,  granted  to  the  attorney  for  the  prosecutor. 

8.  That  the  Judge  of  the  Sessions  of  the  Peace  was  bound  by  law  before  «rrant- 
jng  a  warrant  of  distress  to  call  upon  the  Defendant  to  declare  whether  or  not 
he  possessed  sufficient  goods  and  chattels  to  satisfy  the  said  judgment  and  costs 

LaFrenaye  for  Prosecutor,  urged  against  the  granting  of  the  motion  • 

1 .  That  such  matter  of  excuse  as  contended  by  the  Appellant  being  f^und  in 
another  distinct  clause,  need  not  b«  specifically  set  out  or  negatived     Palev  n 
205  Pjdey  on  Convie^  p.  210.  «  But  if  the  exception  come  by  way  of  proviso,4c: 

«   >;      1,.     '*r  ^  '^''«°**'°  «ale  "without  any  license  previously 

"obtained."  Paley,  p,  30«,  207,  and  6  and  12.  1  Strange,  654,  Sd  1101  3 
Dowl,  and  R.  461,  1  B.  and  Aid.  94.  Burn's  Justice  v.  Ale-houses,  p.  80,  Ed 
of  Chetwynd.  '       ' 

Moreover  a  distiller  duly  licensed  cannot  sell  beer.    Ch.  19  Cons  S  of  C 
sees.  2,  8,  and  4.  '    '  ' 

3.  It  is  not  necessary  to  negative  a  me-e  constructive  qualification.  Palev  p 
204  ;  besides  the  Provincial  Sutute  has  given  a  form  of  Declaration  not  ronuir- 
mg  any  further  negative  averments  than  what  is  therein  contained,  and  a  nUa- 
tive  averment  is  not  necessary  in  a  Declaration  for  a  penalty.  2  Chitty  p  107» 
1  T.  R.  144.     1  Lev.  26.     1  East.  630.    2  Comyn's  Rep.,  624. 

•  Arobbold  Oritn.,  p.  A  p.,  p.  609.  " — 

t  Ooni.  St.  of  0.,  ch.  103,  sec.  26. 
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4.  By  the  recent  forms  of  convicUon  given  bv  t^n  S* «f „f»    •.  •  " — 

that  it  omiu,  all  statement  of  the  eyiden^  and  a  ol  '         '  i  "  *  "''"^^P^''»* 
tiou.    Paleyll6,117;  l86asVyTSlevoh7^T"^^ 
viction,  4c.  '  ''''^'  "^-  ^'  "«"•  Ï'  general  fom  of  con- 

6.  That  the  form  of  conviction  being  mven  hv  fha  «a*»*  .      v 
L.  C   is  sufficient  in  law,  sec.  43  of  saKi;.  J  llTTi^^V  ""'''  ^'  "' 

The  reciUl  of  the  offence  in  the  conviction' beinrmade  in  th^       '  '"' 
those  contained  in  the  prosecution  establishes  th!t  .î!  "'  **'"«  *» 

menced  within  six  months  after  the  alle^ffence  a  ï,  T'""*''°  ^'"'  ««'»- 
of  evidence.  Paley.  p.  155,  note  z,  p.  f  Wr^lf  mf  "  '"'^  '  ™"'*^' 
Sau.der'8  Practice  of  Mag's.  Courts,  p.  13.  ^  *'  "'"^  '''«•°''  <»8e8. 

6.  By  the  form  of  the  Declaration  D.  Sec.  48  chan  «  n       a    ,. 
offence  must  be  stated  to  have  been  commit^!  "  and?/      .     -■^'  "^  ^'  ^^  *^« 
«nee,"  which  form  being  legalized  by  sSd  Ition  A  '""^'^.^'^^^  ^'«fo'e  ««d 
Exparte  Allison.  24  L.  J%.'217,  Bal  Par^  jd  t^tl^^  '^ 

with  the  form  given,  it  shall  be  sufficisnt  oZ  u       ^  •^"'*'<'*'  «'""form 

but  a  trap."    Paley,  155.  ^  "'^'"""'  '^'  '''  ^«"^  be  nothing 

1.  That  by  the  Cons.  S.  of  L,  C.ch  98  «li  .„.i.    u-     . 
incidefital  proceedings,  if  not  riised  befot    1     t      •''"^'°"'  *"  ^^^  ?'«"'"*  «"d 
available  and  are  confdered  wS  «nd    "n^^^^^^  f  *^«  ï*-»*  «-  -t 

by  «r/.W  when  that  writ  his  bl  iZnT  f  ^'  **^'"  *''^''"*'»««  «^ 
nnder  said  chap.  6,  Cons.  S.  of  L  C  ^e^  49  T^  ^^  '"t*"'^'  ''^  '*  '«  *•> 'case 
Practice,  p.  225.  '  '^^  ^®-    ^"'«^  P'  ''»■  2  Chitty's  G«„i. 

8.  That  the  Judge  of  the  Sessions  of  the  Peao*  h^  t», 

one,  out  of  three  different  judgments  acc^rHiTT  T        P^'^*''  **^  «^'''°«  «"7 

9.  That  this  alternative  power  is  "  aubifiof  ^,^  fi,«  a-      .. 

said  flub-section  2.  '"'*'J°°* '^  *^«  discretion  vested  in  him,"  by 

10.  That  by  sub  section  2  of  section  37  ch  fl  P^.    a    *. 

are  awarded  <•  and  all  costs,  whether  incurred  uln  0  '  fft  ""••'  '''  ""'"  " 

be  levied  in  the  same  way  as  the  penaltv  bv  2  «o»viction,"  are  to 

Vide  Oake's  Synopsis,  p.  1 06,  ^e  c  i^  Ï  ^  ""•''P'™'*'  P"''«'^»ent. 
different  law  in  England  is  noticed,  which  irthll  "''=^"^^'''«»««  «^  « 
cb.  19,   vide  also  Paley  p.  240  241   R,.!     t  ^"P*  '^''^   ^^   Geo.  a, 

of  Chetwynd,  1825,  a^ 'to  iVL7JrZ:.:;tT''''''  P'  ««'  ^^■ 
charge.  ™  ""  commitment,  Ac,  upon   a  similar 

12.  That  the  Justices  muiif  b«  "■"'«-i  u-^i-- 

diction  in  the  partioular  proceed  w7"ïh7  cT  flT''  t'1  f'"  '^'"^  J""" 
by  iUK.If,  and  the  forms  therein  dven  are  Ll.  ^  •.^'  "^  ^'  ^'  "  ^°'"P'«'« 
Practice,  p.  200.  ^  ""  "'*  ''"'^  ""««'«"^  i"  l»w,  2  Chitty's  Genl. 
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'«! 


13.  The  Judge  of  the  Sessions  of  the  Peace,  by  section  61,  ch.  102,  and  by 
section  82,  chap.  103  of  the  Cons.  S.  of  Canada,  and  by  section  3,  chap.  102  of 
the  Cons.  S.  of  L.  C,  is  vested  with  all  the  powers  of  two  Justices  of  the  Peace. 

n    r»    ..    -.    „  .  Writ  refused. 

£.  Devhn  for  Moley. 

LaFrenaye  for  Bellemare. 
(p.  R.  L.) 
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Coram,  Badglet,  J., 

No.  233. 

DOMINA  REGINA, 

On  application  of  WILLIAM  G.  SLACK 

Ftir  a  Writ  of  Certiorari. 

AMD 

RAPHAEL  BELLEMARE 

Prosecutor  in  the  Court  below. 
Held  ;-Th8t  a  conviction  for  one  montl^  inatead  ot  two  month*-  imprisonment  it  bad  inaimnoh  u  a 
judgment  for  too  little  iBBiflinlty  as  a  judgment  for  too  much.  (•) 
2o.  That  auob  a  conrlcUon  must  be  quaebod  for  want  of  JurisdioUon. 

«0.  That  if  it  bad  been  an  ord«r  instead  of  a  conviction  it  nould  bave  been  amended  bv  the  Snn. 
rior  Court  (t)  "       °  P*' 

40.  That  m  such  a  case,  no  costs  ar«  to  be  given  agalnct  a  CoUeotor  of  Inland  Revenue  proseoutin. 
in  the  execution  of  a  public  duty.  v™«uiuig 

6o.  That  the  Judge  of  the  Sessions  of  the  Peace  being  vested  with  all  the  power»  of  two  Justices  of  th« 
peace  by  sec.  61,  ch.  108  and  by  sec.  82,  ch.  108  of  the  Consolidated  SUtntes  of  Canada,  and  h, 
sec,  8.  ch.  K»  of  the  Con.  Stat  of  Lower  Canada  ;  no  appeal  llw,  from  such  a  conviction  rendered 
by  blm  under  oh.  6  of  the  Consolidated  Statutes  of  Lower  Canada.  renaoroa 

This  was  a  rule  to  quash  a  conviction  by  Charles  Joseph  Coursol,  Esquire,  judge 
of  the  Sessions  of  the  Peace  in  and  for  the  city  of  Montreal,  at  a  special  Session 
of  the  Peace,  for  offending  against  the  provisions  of  Chap.  6  of  the  Consolidated 
Statutes  of  Lower  Canada,     The  prosecution  in  the  Court  below  alleged  that  the 
said  William  G.  Slack  did  at  the  City  of  Montreal  in  the  said  First  Division,  in  tho 
District  aforesaid,  to  wit  :  in  the  house  and  premises  there  situated  and  occupied 
by  him,  the  said  William  Slack,  on  the  twenty-second  day  of  November,  in  the 
year  one  thousand  eight-hundred  and  sixty-two,  and  at  sundry  times  before  and 
since,  keep  a  place  of  public  entertainment,  without  having  previously  obtained 
the  License  required  by  the  Provisions  of  the  Statute  in  such  case  made  and  pro- 
vided,  contrary  to  the  Statute  in  such  case  made  and  provided,  whereby  and  by 
force  of  the  said  Statute,  the  said  William  G.  Slack  hath  become  liable  to  pay  the 
sum  of  fifty  dollars.  Proof  was  made  by  the  informer  that  he  took  a  supper  in  tlie 
Defendant's  house  on  the  day  named  in  the  information,  for  which  he  paid  one 
shilling  to  the  Defendant  ;  ?m\  that  the  table  is  always  laid  out  for  the  reception  of 
travellers,  whom  he  saw  eating  there  at  the  same  table.    This  proof  was  corro- 
borated by  another  witness. 
The  conviction  declared  that,  on  the  tenth  day  of  December  in  the  year  one 
•^t  iiundfcd  and  sixty-two,  at  the  City  «f  Montreal,  in  the  said  District 


istmix  • 


(•)  PaUyon  Convie;  Ed.  of  1856  p.  231  and  Note  N. 
(t)  Pftley  on  Convie,  Ed.,  of  1856,  page»  143,  233, 
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Î8  of  the  Peace. 
Writ  refused. 


of  Certiorari. 
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of  Montreal,  William  G.  Slack  of  the  City  of  Montreal  in  the  District  of  Montreal, 
within  the  first  Division  of  the  said  District  of  Montreal  for  revenue  purposes' 
Trader,  is-convicted  before  the  undersigned,  Charles  Joseph  Coursoi,  Esq.,  Judge 
of  the  Sessions  of  the  Peace  in  and  for  the  City  of  Montreal,  for  that  he  the  said 
William  G.  Slack  did  at  the  City  of  Montreal  aforesaid  in  the  house  and  premises 
there  situate  and  occupied  by  him  and  within  the  said  first  Division  of  the  said 
District  of  Montreal  for  Revenue  purposes,  on  the  twenty-second  day  of  Novem- 
ber last  past  and  at  sundry  times  before  and  since,  keep  a  place  of  public  enter- 
tainment, without  having  previously  obtained  the  License  required  by  the  pro- 
visions of  the  Statute  in  such  case  made  and  provided,  contrary  to  the  Statute 
m  such  case  m.ide  and  provided,  whereby  he,  the  said  William  G.  Slack  hath 
forfeited,  and  I,  the  said  Judge  of  the  Sessions   of  the  Peace  in  and  for  the 
City  of  Montreal,  do  adjudge  the  said  William  G.  Slack  for  his  said  ofi-ence 
to  have  forfeited  and  to  pay  to  Raphael  Bellemare  of  the  said  City  of  Mon- 
treal, Collector  of  Inland   Revenue  for  the  first  division  of   the    said  Dis- 
trict of  Montreal  for  Revenue  purposes,  the  sum  of  fifty  dollars,  current  money 
ofthisProvmce,  and  also  to  pay  to  the  said  Raphael  Bellemare  the  sum  of 
eight.dollars  and  ninety  three  cents,  amount  of  costs  by  me  allowed  and  ad- 
judged to  be  paid  to  the  said  Raphael  Bellemare  for  his  costs  in  this  behalf. 
And,  in  default  of  immediate  payment  of  the  said  several  sums,  T  order  that  the 
same  be  levied  by  distress  and  sale  of  the  g.ods  and  chattels  of  the  said  Wil- 
ham  G.  Slack;  and  in 'default  (if  such  goods  and  chaLtels,  or  in  case  of  their 
being  msufflcicLt  I  do  further  order  and  adjudge,  that  the  said  William  G. 
Slack  be  committed  to  the  Common  Gaol  at  the  said  City  of  Montreal,  for  a 
period  of  one  month,  unless  the  said  several  sums  of  money,  and  the  costs  and 
charges  of  the  said  distress,  commitment,  and  of  the  conveying  the  said  Wil- 
liam G.  Slack  to  the  said  Common  Gaol,  shall  be  sooner  paid. 

Given  under  my  Hand  and  Seal,  the  day  and  year  first  above  mentioned,  at 
the  City  of  Montreal,  in  the  District  of  Montreal  aforesaid, 

(Signed),  CHARLES  J.  GOURSOL, 

Judffe  of  the  Sessions  of  the  Peace. 

The  notice  of  motion  for  a  writ  of  Certiorari  was  served  upon  the  Judge  of 
the  Sessions  of  the  Peace  for  the  City  of  Montreal,  on  the  10th  December,  1802, 
the  day  upon  which  the  conviction  was  rendered;  so  that  if  an  appeal  could  lie 
against  that  judgment  according  to  the  provisions  of  Sections  50  and  51  of  said 
Chap.  6,  Consolidated  Statutes  of  Lower  Canada,  the  notice  of  motion  was  pre- 
mature, aa  tho  delay,  for  an  appeal,  (the  24  hours'  notice)  had  not  yet  elapsed 
when  that  notice  was  served  upon  the  judge  of  tho  Sessions  of  the  Peace. 

Tliis  point  was  submitted  at  the  time  of  the  argument  upon  the  merits  of  the 
certiorari.  The  affidavit  of  circumstances  set  up  the  following  grounds  of  object- 
ion, viz  : —  ^  a  J 

lo.  Because  the  said  Charles  Joseph  Coursoi.  Esquire,  had  no  iurisdirtim.  nn 
ihô  HUb,«ct  matter  of  the  said  pretended  complaint  and  could  not  by  law  take 
cognizance  thereof.  ' 

2o.  Because  no  legal  oftenoe  was  alleged  against  this  deponent. 


Slack, 

and 

BcUemKro. 
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Slack, 

and 

Belltmare. 


0-  which  coumTv  Ttbe  ,.â  s  J»T°?^''  '""/"  '"'^  '"  *»  P'»*™ 
«ffenW  «ga»,  ..y  .u.„le  ■„  face  in  tis  JZee       °  °°'  '°"'«  "^  ''°  "^ 

1.W  in  force  inlTZ^Z  '  '°"'°"'=''  "  "'  ""  "»'  '""«"'«'  V  »°7 

4r«^lt:trlt„\To  *°  ''^  '-  •""^'»««».'.'otke..to™,f„, 
.h  WW^J(7'"'  "°°'"^«^  °P»  «■«  -""  »f  tie  p«.ecudo„  .nd 

of  the  keeper  of  a  house  ^f  n  h?       ?      '  "'°'''''^  '"S^^^'^^^"*»  «^  '^«  ^"'7 
P^;;^^[_«_^o;^«e^o^^  the  offence  wa»  sufficiently 

The  quwtion  ha.  been  S  whir'-  ^        -  "*''''  '°  '  ''"'  °^*'"'- 

house  Of  public  ^nieZnZt'JmTiJ°''  'I'"""  ^''  °''^'"''''"''  ^^  ^^P^- 
ha.  done  so  fro.  the  fec^Z  peop  "o  «"Z^nd  *'%''*r-  '  "°"''"  ^'"''•'• 
of  eating  and  drinking.  The  proof  th„  J.  ?  .u  '"^  ^°'  ^^"^  ^^'^  ««*  '»  *»»«  ^«7 
gu«t.  but  that  he  pal?  for  hi^  La,  Th'  nT  J  W^!'  "'"""  ^"  "«'  *""«  «'  ' 
wax  of  gain  .«rf  rl.,.  "H.^,  that  th^tt?  '  r'"'""  '''"  '"  ''"'  ''°""  "^ 
that  traveller,  take  their  lunch  th",  "  "''''^'  "'"^  **"'  ^°'  '"°^^  »»<» 

wh'rat;.^:rpuiTnt:;t:rn:rt'"^'^  ^-^r"--  °"«^'  -  •>-  -p^-^-^ 

made  after  the  plea  Sf"  not  X  "hid  be.''n  "r^?"  '°  '"''■    '''>"•  ""J'"'"""  -" 
pr<.ec„tion  had  been  addncef'^wr.:^^^^^^^^^^^^^^ 

farther  allegation  '  *  "  '"  ""'""""•'^  '"  '»••  ^f  «"♦«,  which  r«,uire.  no 
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inment  and 


fril'^fs'l^  't  ^''''""*""  ^'^  "'*  ^'"""  '^'  rest  of  the  requiremente  of 

tinS-  ^  ^^A  ^'.'^"^r*  u'"^'"  ^  ^'""'^  ^''"S  '"«^  ^°'  'te  penalty  of  $20  men- 

tided  "        ''      "     '  ^'  '""'*  ^''P  '^'  '^'^^'^"^  accommodations  therein  pro- 

This  proposition  constitutes  another*offence  if  he  has  a  license 

4th   If  he  has  no  license,  the  keeping  of  «any  of  the  accommodations  provided 

thl":iT?'     """'"^^  ''^  ^^^°°^  contemplated  by  the  sec  ion  22  of 

Pnblc    vtv^?    '•""'  "'^T  "°'  P"""  "^°  ^^^-P^  '0  entertain  the 
public  by  way  of  gam  or  reward  to  a  penalty  of  050 

5th   Sections  25  and  12  apply  partly  to  the  countr,.  and  not  lo  the  city. 
f<ïfremye,  for  the  Prosecutor,  further  contended  that  inasmuch  as  the  prose- 
cutor was  a  pubhc  officer  sueing  in  the  execution  of  a  public  duty,  and  that 

tt  icTvTfT  r  '''  f  T  "r''^'  ^''^^  ""^y  «-«"-«  --  ''  the  rlu  - 
tiphcity  of  the  busmess  to  be  disposed  of  by  the  same  magistrate  in  a  very  shorf 

rw:;;:urrirs  :  '-  ^-"^^  -''-'''-  ^«  ^'^  ^^^--^  -^  ^^^ 


30th  December,  1866. 
30th  Sept.,  1857. 


Con.  Sut.  L.  0.  ch.  88,  sect.  4. 
Same  ch.  98,  sect.  3. 

£x  parte  DeBeaujeu,  1  L.  0.  Jurist,  p.  15. 
Coram  Day,  J.,  Smith,  J,,  Badgley,  J. 
£i:  parte  Leonard,  1  L.  0.  Jurist,  p.  255. 
Coram  Day,  J.,  Smith,  J.,  Mondelet,  J. 

"i^^T^MrtTHr  ""*"'■  ""■  "  "'  "'■  '''"  ^""'  '"' 

EbVBHUE    CASSfi. 

No  coetB  graoted.* 

O»"  Day,  J,  Smith,  ].,  Mondelel,  J. 

.;"rrs™:°o«r.T; r.'-"-  """.«"  z'^z  z 

TTtlUIC.  ""  — ? —  -"•••-   ïtlBtaUCCa    lu® 


SlMk, 

and 

BelleBun. 


Emporte  Hogue  and  others.    Montreal,  13th  April,  1853. 
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Slack, 

and 

BtUemare. 


Ml 


wafcImlSt       I        *  \^^°'t^  '"  ''"'"P""^*  *°  pay  costs  in  actions  which  he 
to  wh^r    f  '  ''  "^  P""'°  °®°''-    °"  '^^^^'^'J'  *=''°'«  within  the  rules  referred 

without  costs.    Bacon's  abridg.  vo.  costs,  letter  B,  No  3 

^:r^ar<e  Walsh;   full  bench.     26th  April,  1853.    Conviction  granted  but 
without  costs  against  the  Revenue  Inspector.* 

tha?j^£TrrrH^°''T'?°°^  '"'''  "«"'°^'  '"^^  ^«^«°"«  Inspector,  similar  to 
inat  in  Jix  parte  Hogue  and  others. 

Tnal^î"'  !r  *'''  '°'"'*  ^''^'^'^  *''**'  •"  'l"*^^'"^  informations  made  by  the  Revenue 
inspector,  they  would  give  no  costs.    The  court  observed  that  there  was  no  doubt  that 

12  71  *=°'^^^°*'°°  ^°"1<1  ^"^^  to  be  quashed  but  that  after  another  careful  conside- 
ration of  the  arguments,  the  court  had  determined  to  adhere  to  its  former  decision  res- 
pectin?  the  costs. 

Badglet,  J.— There  is  no  doubt  that  the  conviction  is  bad  and  must  be 
quashed,  but  without  costs.  If  it  had  been  an  order  instead  of  a  conviction  the 
court  would  have  felt  bound  to  correct  the  mistake  and  to  give  the  judgment 
which  ought  to  have  been  given  by  the  magistrate.  But  the  court  cannot 
amend  a  conviction,  and  therefore  has  no  alternative  but  to  quash  it. 

No  appeal  lies  from  the  decision  given  in  such  a  case  by  the  judge  of  the  Ses- 
sions of  the  Peace,  and  the  certiprari  was  the  proper  proceeding  to  bring  the 
conviction  before  this  court. 

The  judgment  is  motivé  as  follows  : 

The  Court,  considering  that  the  conviction  complained  of  by  the  Petitioner 
in  this  cause,  rendered  against  him  on  the  10th  day  of  December  instant,  by 
the  judge  of  the  Sessions  of  the  Peace  in  and  for  the  city  of  Montreal,  whereby 
amongst  other  things,  the  said  Petitioner  is  subjected  to  an  imprisonment  of 
one  month,  is  not  founded  on  any  law,  and  is  moreover  contrary  to  law;  and 
considering  that  the  said  conviction  is  in  law  an  entire  judgment  and  indivisible 
and  being  faulty  as  above  is  vitiated  in  the  whole,  doth  quash  the  said  convic- 
tion without  costs. 

£.  Devlin,  attorney  for  Slack. 
Zafremye,  attorney  for  Bellemarc. 

(P.R.L.) 


MONTREAL,  20th  JANUARY,  1863. 

IN  OHAUBBRS. 

Coram  Smith,  J., 
^arjpar^e  THOMPSON, 


AND 


On  appeal. 


R.BELLEMARE, 

Protecutor. 

AND 

C.  J.  COURSOL, 
Judge  of  <Ae  Sessions  of  the  Peace,  Convicting  Magistrate. 

The  petitioner  having  beeu  convicted  on  the  iVth  December,  1862,  at  the 

sjnt^fRJIelleimi^Hquirc,  Collector  of  Inland  Revenue  for  the  first  division 

•  Ex  parti  Walsh,  for  certiorari.    Montreal,  26th  April,  1853^  ~' 
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of  the  District  of  Montreal,  before  C.  J.  Coursol,  Esquire,  Judge  of  the  Sessions 
of  the  Peace  in  and  for  the  City  of  Montreal  ;  for  having  on  the  20th  day  of 
November  1862,  sold  by  retail  in  a  quantity  less  than  three  gallons  at  one  time 
certain  spirituous  liquor,  to  wit:  one  glass  of  whisky;  presented  a  petition  to 
any  one  of  the  Honorable  the  justices  of  the  Superior  Court  residing  in  the  Dis- 
trict of  Montreal  ;  to  be  permitted  to  appeal  from  the  said  conviction  for  the 
various  reasons  therein  set  forth  ;  to  the  next  court  of  General  Quarter  Sessions 
to  be  holden  at  the  City  of  Montreal  on  the  4th  February,  1863. 

The  only  question  which  was  raised  upon  the  presentation  of  the  pel-'tion  was 
as  to  the  right  of  appeal  under  section  50  of  the  "  act  respecting  tavern  keepers 
"  and  the  sale  of  intoxicating  liquors,"  ch.  6.  of  the  Consolidated  Statutes  of 
Lower  Canada,  inasmuch  as  the  conviction  was  rendered  by  the  Judge  of  the 
Sessions  of  the  Peace  and  not  by  two  justices  of  the  Peace. 

Kerr  for  Petitioner  urged  :  That  under  the  statute  ch.  6.  Sec.  50,  Consolida- 
ted Statutes  of  Lower  Canada,  there  was  an  appeal  from  all  such  convictions, 
unless  made  '«  by  two  justices  of  the  Peace,  or  by  any  Inspector  and  Superia- 
«  tendent  of  Police  or  stipendiary  Magistrate,  and  another  Justic .  of  the  Peace". 
That  although  the  Judge  of  the  Session;^  of  the  Peac  (formerly  the  Inspector' 
and  Superintendent  of  Police)  is  vested  with  all  the  powers  and  authorities 
within  the  limits  oT  his  jurisdiction,  of  any  one  or  two  Justices  of  the  Peace,  by 
Section  3rd  of  ch.  102  of  the  Consolidated  Statutes  of  LowerCanada,  yet  by  the 
particular  Statute  under  which,  the  conviction  was  made  ;  it  is  apparent  that  the 
Judge  of  the  Sessions  of  the  Peace  must  sit  with  another  Justice  of  the  Peace, 
so  that  such  a  conviction  be  the  result  of  two  minds  who  have  examined  the 
case  and  weighed  the  evidence. 

LaFremye  for  Prose3utor  contended  that  the  "  act  respecting  the  Consoli- 
"  dated  Statuies  for  Lower  Canada,"  ch.  1.  C.  S.  of  L.  C,  Sec.  14,  provided  that, 
"  if  upon  any  point  there  be  a  difference  between  the  }i;Qglish  and  French  ver- 
«  sions  of  the  said  Statute,  that  versiou  which  is  most  consistent  with  the  acts 
"  consolidated  in  the  said  statute  shall  prevail"  and  inasmuch  as  the  French  ver- 
sion of  the  Consolidated  Statutes,  of  Lower  Canada,  ch.  6,  Sec.  50,  was  most  con- 
sistent with  the  acts  consolidated  and  under  whose  piuvisions  no  appeal  sub- 
sisted, to  wit  :  the  20  Vic.  ch.  46,  Sec.  6,  it  followed  that  no  appeal  could  be 
granted  to  the  Petitioner.  (*) 

That  moreover  by  the  3rd  Sec.  of  ch.  102  Consolidated  Statutes  of  Lower 
I'  Canada  «'  all  judgmonis  and  convictions  rendered  by  the  Judge  of  the  Sessions 
^' of  the  Peace,  have  the  same  force  and  etrect  as  if  rendered  by  one  or  two 
"Justices  of  the  Peace  ;"  and  consequently,  that  provision  in  the  act  regulating 
the  powers  and  authority  of  the  Judge  of  the  Sessions  of  the  Peace  was  appli- 
cable  to  the  question  at  issue  and  had  the  effect  of  taking  away  the  pretended 
right  of  appeal,  if  any  ambiguity  could  exist  in  the  interpretation  of  the  60th 
Sec.  of  ch.  6,  Consolidated  Statutes  of  Lower  Canada, 


Tbompioa, 

and 
belleouire. 


(')  The  Comma  in  the  French  Version  and  in  the  6th  See.  of  the  20  Vic,  ch.  46  being 
found  after  the  words  "  or  by  any  Inspector  and  Superintendent  of  Police,"  and  not  after 
the  words  "  or  stipendiary  Magistrate." 
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th.  «cte  consolida  e<l  a^  cot^   '  k'  t  '  ^""^«  '"^  "°*  '^P'°^"«« 

the  «..ions  of  t^e'^zT::^ï^zzT:::^^^^ 

Peace  ;  yet  under  the  Statute  uuder  w  L  proviZ,^.      two  Justices  of  the 

naade.  an  appeal  lie,  if  he  sits  alone  uportLeZ  """'"  '"  '""^ 

^m-,  AttoriKy  for  Petitioner.  '  . 

Za^rewaye,  Attorney  for  f'rosecutor. 
(p.r.l) 


MONTREAL,  31  DECEMBRE,  1862. 
Coram  Mqnk,  J. 
No.  458, 
■Dumont  vs.  Dumont. 

PARTAGE    DE    BIENS    SUBSTITUÉS. 

20-Que  la  transmission  des  biens  Sa  à  dn,^  ?nf    f  ^f  f"'=''««  «*  «<»»  par  têtes,  ou 
en  feveur  de  leurs  descendants.  sS  îar.o^chr        "^"^  "'  »'»*««'»«''» «JradueUe 

30-Que  dans  l'espèce,  la  substitution  s'ouvrant  on  favniir  ,!•„„  .i. 

pour  les  autres,  cet  appelé  peut  immédiatement  dZ-nH        *" '''''^'*'  avant  de  s'ouvrir 
turc  de  la  substitution  en  fLurTses  cXe,és  '*''''^''  ''"*"'^«  ''°^">'- 

J  ordonne,  par  o«s  présentes,  que  Nicolas  Eiislacb  ,  n„.,„,..  ,.  „  . 
Lo««  Angélique  Dnmonl,  mon  fils  et  n,«  «lie,  ne  pl™»t  vendre  «L^r 
.  .éne,  .nc„„e  partie  de.  monlins  et  de  m.  4™«fie  ZTdetoerf  1„" 
d&è.  ,„,  ponrront  ,enr  éehoir  pour  part  et  portion  h  Jditir.  d  T. "  et."? 
enï  et  enrs  enfante  né.  et  4  naître,  et  qu'il,  .e  eontentenl  de  jouir  en"  .mZ 
'.lenoant.,  ju.qu'an  terme  fixé,  d,i  revenu  ».„l.ni.„t  J.  i-.~  v"         .     .'°°" 
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"  J'ordonne  pareillement,  qu'après  le  décès  des  dits  Nicolas  Eustache  Lam- 
bert Dumont.  ot  Marie  Louise  Angélique  Lambert  Dumont,  leurs  enfants  nés  en 
légitime  mariage,  jouiront  aussi  leur  vio  Jurant  de  leur  part,  et  portion  héréditaire 
dans  les  dits  biens. 

"  Quand  au  fond  et  propriété  du  dit  fief  et  des  moulins,  je  les  donne  et  lègue 
à  mes  arrière-petits-enfants  à  naître  en  légitime  mariage  de  mes  petits  enfants, 
pour  en  jouir,  faire  et  disposer  par  eux  leurs  'loirs  et  ayant  cause  en  pleine  pro- 
priété, après  le  décès  toutefois  de  leur  père  et  mère  descendant  de  ma  ligne 
auxquels  ainsi  qu'à  mes  enfants  sus-nommés  leurs  ayeuls  et  ayeuïes,  je  substitue' 
par  c:.s  présentes  les  dits  arrière-petits-enfants,  ainsi  est  ma  volonté." 

Après  le  décès  du  testateur,  ses  deux  enfants,  Nicolas  Eustache  Lambert  Du- 
mont et  Marie  Louise  Angélique  Lambert  Dumont,  entrèrent  en  possession  des 
biens  de  leur  père  à  charge  de  substitution,  et  les  possédèrent  et  en  jouirent  leur 
vie  durant. 

Nicolas  Eustache  Lambert  Dumont,|le  fils  du  testateur,  laissa  lors  de  son  décès 
trois  enfants,  savoir,  Elmire  Dumont,  la  Défenderesse,  Louis  Charles  Lambert 
Dumont,  le  père  de  la  Demanderesse,  et  Sévère  Dumont,  mort  depuis  sans  en- 
fants.  Du  manage  de  Dame  Elmire  Dumont  avec  feu  Pierre  Laviolefte  sont 
nés  sept  enfants  encore  vivants,  dont  Godefroi,  l'un  des  Défendeurs  en  cette 
cause,  est  l'aîné.  Louis  Charles  Lambert  Dumont,  n'a  laissé  qu'un  enfant,  savoir 
Dame  Marguerite  Virginie    Dumont,  la  Demanderesse. 

Dame  Marie  Louise  Angélique  Lambert  Dumont,  la  fille  du  testateur,  laissa 
à  son  décès,  quatre  enfants  issus  de  son  mariage  avec  Antoine  Lefebvre  de 
Bellefeuille,  savoir  :  Eustache  Antoine  Lefebvre  de  Bellefeuille,  le  dit  Jo^-^ph 
Lefebvre  de  Bellefeuille,  l'un  des  Défendeurs,  et  Louis  Charles  et  François  Louis 
Lefebvre  de  Bellefeuille,  morts  tous  deux  sans  enfants.  Eustache  Antoine  Lefeb- 
vre de  Bellefeuille  a  laissé  trois  enfants,  issus  de  son  mariage  avec  Dame  Mar- 
guerite McGillis,  qui  sont  encore  vivants. 

Du  mariage  de  Joseph  Lefebvre  de  Bellefeuille  avec  Dame  Caroline  Flavie 
Leprohon,  sont  nés  trois  enfants  aujourd'hui  vivants. 

Il  y  avait  donc  vivants,  lors  de  l'institution  de  cette  action,  deux  petits  en- 
fants du  testateur  et  quatorze  arrière-petits-enfants  provenant  de  quatre  difi-éren- 
tes  souches,  deux  ayant  pour  auteur  commun  le  fils,  et  les  deux  autres  la  fille 
du  testateur  ;  tous  soumis  à  la  loi  du  testament,  dont  uue  partie  a  été  rapportée 
au  commencement  de  ce  résumé. 

Les  biens  du  testateur  qui  consistaient  en  la  Seigneurie  des  Mille-Isles  furent 
partagô.  en  1808  par  MM.  Delisle  et  Chaboillez,  arbitres  nommés  par  les  par- 
ties. En  vertu  de  ce  partage,  Nicolas  Eustache  Lambert  Dumont  prit  possession 
des  deux  tiers  des  biens  régis  par  le  testament,  et  Madame  de  Bellefeuille  eut  l'autre 
tiers. 

La  présente  action  repose  sur  l'idée  que,  la  part  des  biens  du  testateur  éc':ue 
par  le  parage  à  Nicolas  Eustache  Lambert  Dumont  s'est  trouvé  pour  toujours 
attribuée  à  sa  souche.  Voici  comment  la  Demanderesse  dévelonnait  e^tte 
Wee  dans  sa  declaration  en  date  du  premier  Octobre  1861  ;— 

Depuis  la  mort  du  dit  Nicolas  Eustache  Lambert  Dumont,  ses  dits  trois  en- 
tants,  sont   entrés  en  possession  et  en  jouissance  des  dits  biens  qu'il»  ont 


OamoBt 

Vi. 

Dumont. 


14 


SUPERIOR  COURT,  1862. 


m\ 


JDumoat 

V(i. 

Dumont. 


recueillis  à  charge  de  substitution   eu  faveur  de  leurs  enfants    n^r  m  «n 
vertu  du  testaient  de  leur  aïeul,  le  dit  feu  Louis  Eliot  tmL  Du 
mont,  a  la  succession  duquel  ils  venaient  à  titre  de  grevés  en  vertu  du  dif 
.testament,  et  qu'ils  en  ont  ainsi  joui  et  les  ont  ainsi  possédas  n  coZ  u  e  pa 
ndwj,  jusqu'au  1er  Novembre  1841,  jour  du  décès  du  dit  Louis  Ch"  es  Lam 

représentant  le  dit  feu  Charles  Lambert  Dumont,  son  père,  et  le  dit  Louis 

]  u  nont  t  depms  lors  la  dite  Défenderesse  et  la  dite  Demanderesse  lesquelles 
en  leu™  t.  res  et  droits  respectifs,  en  jouissent  et  les  possèdent  encoTen  com  nun 
et  par  md.v.s,  et  sont  maintenant  en  leurs  dits  titres  et  droits  reZct  fs  les  s  uls 
étTZ     7T'''T  ''^""^'"  '''  ^-'''^-M-ntauxdirbt  s       nne 

^é2:::^::^zx::  '"  "''"^  ''''-'''  '-''-''  ^"-"^'  ^  ^^ 

Que  la  substitiition  créde  et  établie  par  le  dit  testament  du  dit  feu  Louis  Eus 

:  LXrrur"D'^'r'™^  '  '-'''  Demanderesse  lî::;':; 
aernier  degré,  la  dite   Demanderesse  étant  la  dernière  appelée  à  recueillir  la 

déesse  a  droit  a  la  mo.t.o  des  d,ts  biens  à  elle  transmise  et  parvenue  de  se. 
pore  et  aieuI  en  vertu  du  testament  ci-haut  relaté.  1  «'  ^  t  m,e  de  ses 

De    ces    promisses  la    Demanderesse    concluait   à    être  déclarée    en    son 
Z^SZTrTT ''''''''   '•"••    ''   «"   vertu  du  ..tamentld 

d  v^d'a  e    I     K?r'f^--'^'"~  ^"  1----'"  définitive,  séparén,ent  et  pa 
d. us  da  ec  les  Défendeurs,  tant  en  leurs  propres  noms  qu'en  1  urs  dites  qua  i- 
<<s,  et  qu  en  conséquence  les  dits  Défendeurs  taut  en  le  rs  propres    ôm   oû'eù 

CaVderot!?         ''"    ^""''"'°''''''''"  "l'P^'tie.'Jrait  définitivement  à  la 
l^emanderosse  d  une  part,  et  aux  Défendeurs  do  l'autre,  sinon,  que  les  dits  evnort! 
us.m   nommés  ,>ar  la  cour.    Elle  concluait  enfin  a  la"  vente' de  -    S 

constate  que  les  biens  ne  pouvaient  commodément  se  partager 

GoifrTl'lT;/"  r'^"""''^  •''^'^""'"^  «'P'^'"-"'  '  ^''^'-^'  ^-violette  et 
SSirIridXi""  l-'-^'-'^  dans  leurs  dé^nses  des  prétention. 

1  eie  nptoirts  de  Madame  Lav.oiette  et  de  (Jodefroi  Laviolette,  Is  nmlité  .diaiont 
lt;VT?! '"'""^ ''"'■■'"  «eutence  arbitrale  et  conformément  à  i  elle  ^  à 
Wr.   et  hntention  du  dit  testament  ci-dessus  récité  en  partie,  le  dHNicoIat 

V0.)evingt.tr.sièmejourd'A;rnisn5..LnslaS;:r:;:TrE^^^^^^ 
l«.H.ant  d„  son  côté,  pour  seuls  et  uniques  descendants  iu  dit  teMMeur.  lit! 
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fants  issus  de  son  mariage  avec  feue  Dame  Marie  Narcisse  Lemer  St.  Germain,  et 
petits  enfants  du  dit  testateur,  savoir  :  la  dite  Défenderesse  en  cette  cause,  née 
au  dit  St.  Eustacho  le  ou  vers  le  13  de  Novembre,  1803,  où  elle  a  été  baptisée 
sons  le  nom  de  Marie  Elmire  Dumont  ;  Charles  Louis  Lambm  Dumont,  né  à 
St.  Eustache  le  12  Septembre  180G,  où  il  a  été  baptisé  le  môme  jour  (père  de 
la  dite  Demanderesse)  décédé  au  dit  St.  Eustache  le  premier  Novembre  1841,  où 
il  a  été  inhumé  sous  le  nom  de  Louis  Charles  Lambert  Dumont  ;  Sévère  Du- 
mont, né  au  dit  St.- Eustache, le  7  Octobre  1810,  etdécédéle  26  Décembre  1841, 
au  môme  lieu,  où  il  a  été  inhumé  sous  le  nom  do  Louis  Sévère  Dumont. 

Que  depuis  la  mott  du  dit  Nicolas  Eustache  Lambert  Dumont,  ses  dits  trois 
enfants  sont  entrés  en  possession  et  en  jouissance  des  dits  biens,  qu'ils  ont  re- 
cueillis à  charge  d»  substitution  en  faveur  de  leurs  enfants  par  et  en  vertu  du 
testament  de  leur  aïeul,  le  dit  feu  Louis  Eustache  Lambert  Dumont,  àMa  succès- 
sion  duquel  ils  venaient  à  titre  de  grevés  en  vertu  du  dit  testament,  et  qu'ils  en 
ont  ainsi  jouis  et  les  ont  aussi  possédés  en  commun  et  par  indivis  jusqu'au  pre- 
mier Novembre  1841,  jour  du  décès  du  dit  Lonis  Charles  Lambert  Dumont  ; 
puis  ensuite  la  dite  Défenderesse,  et  le  dit  I<ouis  Sévère  Dumont,  jusqu'au  26 
Décembre  1841  jour  du  décès  du  dit  Louis  Sévère  Dumont,  et  depuis  lors  la 
dite  Défenderesse  et  la  dite  Demanderesse,  lesquelles  en  leurs  titres  et  droits 
respectifs  en  jouissent  et  les  possèdent  encore  en  commun  et  par  indivis. 

Que  par  la  mort  du  dit  Louis  Charles  Lambert  Dumont  la  substitution  créée 
par  le  testament  du  dit  Louis  Eustache  Lambert  Dumont  s'est  ouverte  relative- 
ment à  la  Demanderesse,  Virginie  Dumont,  enfant  unique  issue  du  mariage  du 
dit  Louis  Charles  Lambert  Dumont  avec  la  dite  Mary  Sophia  Roy  Bush  et  ar- 
nere-petite-enfant  du  testateur,  appelée  à  la  dite  substitution  i)our  une  part  virile 
avec  les  autres  arrière-petits-enfants  du  dit  testateur,  descendant  do  leur  père  le 
dit  Nicolas  Eustache  Lambert  Dumont  son  fils  aîné. 

Que  les  autres  arrière-petits-enfants  du  dit  testateur  aussi  appelés  pour  cha- 
cun une  part  virile  dans  les  biens  qui  sont  tombés  dans  le  lot  du  dit  Nicolas  Eus- 
tache  Lambert  Dumont  à  charge  do  substitution,  sont  les  seuls  enfants  vivants 
Jssusdu  mariage  do  la  dite  Dame  Elmire  Dumont  avec  feu  Pierre  Laviolette, 
savoir,  Oodefroi,  Caroline,  Laure,  Camille,  Alphonse,  Arthur,  Alfred  Laviolette, 
lesquels  seront  en  droit  do  réclamer  chacun  une  part  virile  des  diU  biens  en  con- 
currence avec  la  ilile  Dame  Virginie  Dumont,  c'est-à-dire,  que  quand  la  sub- 
stitution s'ouvrira  en  leur  laveur,  les  dits  (Jodefroi,  Caroline,  Laure,  Camille, 
Alphonse.  Alfred,  Arthur  Lavioletto,  seront  appelés  i^  recueillir  chacun  un  hui' 
tièmo  des  dits  biens,  c'est  i\  savoir,  de  ceux  dont  la  Demanderesse  demande  la 
partage  par  la  présente  demande,  le  dernier  huitième  devant  appartenir  à  ,  otto 
dernière. 

Que  la  Demanderesse,  qui  n'a  droit  coinm  ■  susdit  qu'à  un  huitième  dans  les 
dits  biens,  conclut  orronômont  à.  <?tre  déclaré  propriétaire  do  la  moitié  d'iceux  et 
à  partager  en  cette  proportion. 

Puis  les  Défendeurs  après  avoir  déclaré  no  pas  s'obioctor  au  nartags,  paurvs? 
qu'il  «0  Ht  suivant  leurs  prétentions,  concluent,  à  ce  que  par  le' jugëînmit  \  in- 
tervenir  il  soit  déclaré  que  la  Demanderosso  n'est  propriétaire  ,,ue  d'un  huitième 
dans  les  biens  qui  ont  été  légués  au  dit  Nicolas  Eustacho  Lambert  Dumont  à 
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charge  de  aubstitufinn  «fT    ?  .       ■    ^"^«"'^«'^««^  (Madame  Laviolette)  à 

souches,  a,us.  qu'injustement  réclamé  par  la  Demanderesse.  ^^ 

mire  Di'mretrfT  -"r"  "^'r""  '"''  ^''''^P^'^"^  ^^  ^oux  Défendeurs,  El- 

par  cotte  Cour  le  quatre  Janvier  1853,dans^laque  le    aTs     ,aÏe  nl'^"^^^ 

Denski.     Que  cette  cause  ayant  ensuite  été  portée  en  ann- 1  L  .     -^^ ^one  uio- 
la  Reine  rendit  le  jugement  suivant  -  ^  ^^  '  '  °°"  ^"^  ^*"°  ^° 

Ion,  CharU,  t^mlnrl  Dumo„,,  m  pari  dam  la  J'7i!  .  ' 

^«i'^"««  /^'•«/"•/.iW."     (4.  L.  C.  Rép.  p.  384)  ^        ^"'"'""' 

E^T^SZltTo^STatir^^^^^^^^^      "'^^^^"•^"'  '-  ^*^-^«-« 

arbitrale  du  fi  janvier  1808    7  ni'  '  '^«"*"^"'  ^"*^"'«  1"°  ^epuia  la  sentence 

-»v"  S^aîlit  n™:"„?  ""'""•i»'i'-"«""  -I"  «.fur.  io.,„.i. .;,; 

pas  ainsi  que  celle-ci  le  ir*^n^  .,.„..  J^  i  ."''"':"'"'  ^''"''''  '^""'«"^  «'  "O" 
succesnion,  conjointement  avnp''.m".rr""  """f"'^"'  •''"'  1'*^'  '""'«  «ans  la  dito 


3 


SUPERIOR  COURT,  1862. 


17 


huitièmes  refé- 
!  Lavîolette)  à 
ses  dits  enfants 
a  dite  substitu- 
âtes et  non  par 

)éfendeurs,  El- 
ver Jes  préten- 
lortion  de  Vir- 

é  de  la  moitié 
jinie  Dumont, 
tréal,  et  jugée 

Défenderesse 
adeurs,  contre 

Eugène  Glo- 
r  du  Banc  de 

hert  Dumont, 
la  dite  substi- 
s,  savoir  :  h 
Lambert  Da- 
lon,  au  profit 
décès  du  lit 
sistant  en  un 
Virginie  Du- 
sans  enfants, 
r,  est  passée, 
rcsse,  et  à  sa 
liére  époque, 
la  dite  Vir- 
i»c  {Intimée) 
it  Dumont^ 

Défendeurs 
la  sentence 
lont  a  eu  la 
n  en  faveur 
quels  Hculs, 
iliolas  Eus- 
aclic  Lsm- 
)nt,  et  non 
ans  ia  dite 
iteur.    De 
I  la  Défen- 


fi 


deresse  pour  sortir  de  l'indivis,  étant  propriétaire  absolue  de  la  moitié  de  ces 
biens,  elle  a  droit,  d'en  obtenir  le  partage  définitif. 

A  ces  réponses  des  Demandeurs,  sous-réponses  générales  des  deux  Défendeurs 
Elmire  Dumont  et  Godefroi  Laviolette.  ' 

A  l'enquête,  les  faits  qui  forment  la  base  de  cette  action,  et  que  nous  avons 
rapportés  au  commencement  de  ce  résumé,  furent  admis  de  part  et  d'autre. 

D'un  autre  côté,  le  Défendeur  Joseph  Lefebvre  de  Bellefeuille,  en  sa  qualité 
de  tuteur  à  la  substitution,  plaida  séparément  des  deux  autres  Défendeurs 
.  Après  avoir  admis  les  faits  qui  forment  la  base  de  cette  action,  il  allégua  à  l'en- 
contre  des  prétentions  des  Demandeurs  :— Que  la  seule  interprétation  du  testa- 
ment  de  Louis  Eustache  Lambert  Dumont  qui  soit  véritable  et  conforme  à  la  loi 
est,  qu'une  substitution  a  été  créée  par  le  testateur,  dont  les  enfanta  du  testateur 
sont  chargés  en  faveur  de  tous  les  arrière-petits-enfants  collectivement,  le  testa- 
teur les  ayant  tous  appelés  à  recueillir  concurremment  et  collectivement  ses  biens, 
au  décès  de  ses  petits  enfants.  Qu'en  conséquence  le  droit  dos  arrière-petits- 
enfants  est  un  droit  égal  et  de  même  nature  qui  s'ouvrira  pour  tous  à  une  seule 
et  môme  époque,  savoir,  à  l'époque  du  décès  du  dernier  des  petits  enfants  du 
testateur. 

Que  le  partage  fait  en  1808,  était  nécessairement  un  partage  temporaire,  uni- 
quement fait  pour  servir  aux  parties  à  icclui  ;  et  que,  par  conséquent,  ce' par- 
tage  ne  saurait  aucunement  servir  de  base  à  une  attribution  de  parts  entre  les 
appelés,  qui  n'y  ont  jamais  été  parties,  ni  par  eux-mômes,  ni  par  leurs  représen- 
tants légaux. 

Puis  le  Défendeur  J.  L.  de  Bellefeuille,  allégua  la  renonciation  de  Louis 
Charles  Lambert  Dumont  à  la  succession  de  son  père  Nicolas  Eustache  Lam- 
bert Dumont,  pour  s'en  tenir  uniquement  aux  dispositions  du  testament;  celle 
de  Virginie  Dumont,  la  Demanderesse  à  la  succession  de  son  père,  et  une  foule 
d'autres  do  la  part  des  ascendants  et  des  collatéraux  de  la  Demanderesse  :  les- 
quelles renonciations  doivent  avoir  pour  effet  de  faire  régler  et  décider  les  droits 
des  petits  enfants  et  arrièro-petits-enfants  ■niquoraont  par  les  termes  du  testa- 
ment,  et  conformément  à  la  nature  et  à  l'étendue  de  la  substitiUon  créée  par  ce 
testament.  ' 

Le  Défendeur  J.  L.  de  Bellefeuille,  dit  de  plus  :-Quo  la  possession  qu'ont  pu 
avoir  des  biens  substitués,  les  petits  enfants  et  arriôre-petits-enfants,  a  nécessaire- 
mont  été  une  possession  temporaire  et  précaire,  et  n'a  pu  conférer  aucun  droit  à 
tout  tel  possesseur  contraire  aux  termes  du  testament;  que  jusqu'au  décès  de 
Dame  Elmire  Dumont,  et  de  lui-môme,  le  dit  Joseph  Lcfobvro  de  Bellefeuille, 
Dame  Virginie  Dumont  n'a  aucun  droit  actuel  formé  ou  en  espérance  qui  puisse* 
•enrir  do  base  à  sa  demande  en  partage  ;  qu'aucun  partage  délinitif  et  final  autre 
qu  un  partage  définitif  do  l'ensemble  des  biens  substitué»,  attribuant  à  chacun 
des  arrièro-petits-enfants  la  part  qu'il  a  droit  d'avoir,  ne  peut  se  faire  et  par  la 
loi  et  par  les  termes  du  testament. 


Le  Défendeur  goutlnt  ensuite  "u'cn  ver!.!! 


Mnu^cn  vi-uaut,  CIICC3  UU  lOSUi- 


ment,  les  arrièros-potits-enfanU  du  testateur  ont  précisément  les  mômes  droiu 
que  Dame  Virginie  Dumont,  la  Demanderesse  ;  que  les  enfants  de  Dame  Elmire 
Dumont,  d'EusUcho  Antoine  Lefebvre  de  Bellefeuille  et  de  Joseph  Lofobvrô 
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deBellefeuille,8ont  tous  en  semblable  degré  vis-à-vis  rîn  f«  .  i T" 

V.rg,n.e  Dumont  ;  que  si  la  Demanderesse'   tTppeltatt"^  "'"."' 
uniquement  dans  et  par  la  clause  oui  »nn.ii.  ^         testament,  c'est 

vertu  de  cette  clause,  tou!  lesl  Hèr   nS  1  T!  7™'  ''  °'"^'"''^-    Q"'«" 
comme  tels  amèreWits-enf  n^  ^^^^^^^  *««^^*-^  -'  «PPelés 

tendre  avoir  la  Demanderesse  el  «  n  A    .  .  •     ^  "^"^  P^"*  *^^'''  «»  P'-é- 

tée,  et  non  autrement;  qu'à  l'ouv<^rh.r.  ,i.  i        I  ^*"'^  '''■^*"*  '"é'?'- 

H^ent  en  faveur  des  arrièr  -pet  ^  ^tf  la  d'^  !^  "'''  '''  ''  *-^- 
rière-petite-enfant,  prendra  de    on  le/:  ''''''  «°  «^  qualité  d'ar- 

clause,  do  la  môme  ma„L  et  dans  al  ""l'  T'""'"'''  '"  ^"'"  ''^  ^^  ^'^^ 
et  cousines,  les  autreTaZ  net>t«  ^^^  T'^"'  ^"^  P^^"^'""^*  «««  <=°"«i«« 
auront  droi^  à  une  p  rtTan  Cm^^^^^  t  "^^  T  '""""  ''  ^''^°-  ^'^^ 
Demanderesse  au  L  o.  l' ~t!:  lÏ;et:eir;^^^^^^^^^^^^  ^"^  ''  '' 

danr„s:::e7e:tieiï.tr  ^"'^"v-  '^  -?rDi„,_, 

tous  et  cUacun  d^a^Ter  ^^^^^^^^^  f]  r'''"''^  ^"^  ^^"^  '^^ 

tions  au  contraire  émises  nar  la  D^T  T  ''^"^'"''  '  '^  ^"«  ^^'^  P-'éten- 

dées,  et  qu'aucun  a^re  p^rLl.  ^T"""^''"'''  «^^  «"»  ^'^'^'««tion  sont  mal  fon- 

arrié^-pe^its.:;::  d:  ':2L'::\!::z:Tr  v^-^  ^^  ^^--  '- 

part  égale  à  celle  qui  sera  attribuée  à  kB       ^.  '  Demanderesse,  une 

par  la  cour,  et  qu'en  conséauénoe  if      ^°™«"<1«^««««-  "«  saurait  être  ordonné 
part  plus  fort.  q\eL  le  dtr^^^^^^  ""   ""  P"''«^  ^^^'^'^  ordonné,  nulle 

deresL  dans  .imtll^L";irsrtU:ér  ^^"^"  ^^^^  ^"^'^"^^  ^  '"  ^-- 

com'L^f::t:„Uui1:„!C^^^^^^  -«'--^^  ^«  -««'nés  injustices 

en  1808,  ^étendant  ^Te  X'  '  ^ra  "Itt  ^  ^«"'^ r>'"^-  ^«^^ 
testament.     Après  avoir  étahH  A  I'«       v   T  *  '"'^'"**  '^«  termes  du 

faire  subir  à  uie  branc      d    la  fat  I    T'  "  ^T  ^"'^  "'  P''^^?^  «^«'^  pu 
tion  étant  admis,  fe  Détn  „:     i  Z  T'Tr.  '"^"'^  '^P°««  ''- 

t..e  définitif  des'  biens  su^u^  à    e  q  et    a^^^^^  t  ^T'  'T  "^  '/  '"■ 
clarée  étro  un  quatorzième  seulement  danV  la  tot-nJ.v^"^"'?''  ^"'  ^^• 
ré.rv„nt  tout  recours  au  sujet  du  ptaXlS:    Ule  Zut''^^^^  ^« 
Aux  exceptions  péremptoires  du  Défendeur   F  T    rl«  n.ii  f     li     ,     t. 

hmill»  Dm„o»l  .1  de  II.Tr,iîl,  .        *   '*'  ''"  ""l""'»"»".  I»"  deux 

i.--.  p.u  .^.ttJr    ;.T;'  ,  Zr  «rtT  "°r;y-\f' 


COUR  SUPERIEURE,  1862. 


19 


teur  avec  Dame 
testament,  c'est 
ousines.    Qu'en 
ur  sont  appelés 
ut  avoir  ou  pré- 
3  avoir  qu'en  sa 
ise  ci-haut  réci- 
e  par  le  testa- 
!a  qualité  d'ar- 
ertu  de  la  dite 
ont  ses  cousins 
t  chacun  d'eux 
le  à  celle  de  la 
teur. 

Demanderesse, 
)le  que  celle  de 
jue  les  préten- 
I  sont  mal  fon- 
I  et  chacun  les 
inderesse,  une 
être  ordonné 
)rdonné,  nulle 
!  à  la  Deman- 

nes  injustices 
ortstituées  fait 
les  termes  du 
ago  avait  pu 
8  repose  j'ac- 
u  cas  de  par- 
iresse  fut  dé- 
substitués,  se 
ilins. 

,  les  Denian- 
urs  réponses 

1808;  qu'il 
quel  fut  fait 
it  ratifié  par 
on,  les  deux 
)que  joui  do 
iations  alle- 
rs les  droil^ 
ion  dévolue 
do  doman- 
riétairo  ab- 


solue.  Enfin,  que  le  Défendeur,  J.  L.  de  BellefeuilJe,  n'allégua  à  l'encontre  du 
parUge  de  1808  aucun  moyen  suffisant  pour  en  motiver  la  nullité  ou  la  resci- 
sion ;  car  l'inégalité  du  partage  des  rentes  constituées  n'a  été  faite  par  lés  ar- 
bitres, et  n'a  due  être  fait»  que  pour  équilibrer  les  parts  et  portions  héréditaires, 
conformément  aux  dispositions  du  testament. 

A  ces  réponses  des  Demandeurs,  le  Défendeur  Joseph  Lefebvre  de  Bellefeuille 
répliqua  généralement. 

A  l'argument,  Laflamme,  pour  les  Demandeurs,  appuya  ses  prétentions  sur 
les  motifs  suivants  : 

Deux  questions,  dit-il,  s'élèvent  entre  les  parties  :— lo.  Les  appelés  à  une 
substitution  représentant  différentes  souches  de  grevés,  doivent-ils  uniquement 
partager  entre  eux  les  biens  qui  leurs  sont  parvenus  du  premier  grevé  qu'ils  re- 
présentent, ou  bien  doivent-ils  partager  tous  ensemble  et  par  tête,  la  masse  en- 
tière des  biens  substitués,  sans  égard  à  la  portion  originairement  donnée  à  chaque 
grevé. 

En  d'autres  mots,  lorsqu'il  y  a  plusieu-s  grevés,  qui  chacun  transmettent  à  leurs 
descendants  leur  portion  héréditaire  dans  les  biens,  doit-on  faire  abstraction  de 
cette  division  et  transmission  pour  partager  entre  les  appelés  par  tête  et  non  par 
souches  î 

2o.  L'appelé  à  la  substitution,  seul  représentant  d'un  des  premiers  grevés, 
pour  obtenir  la  distraction  do  sa  part  dans  les  biens  substitués,  doit-il  attendre 
que  la  substitution  soit  définitivement  ouverte  pour  les  autres  souches? 

En  faveur  de  son  opinion,  Laflamme  apporte  d'abord  les  considérants  du  ju- 
gement de  la  Cour  d'Appel  dans  l'affaire  de  Globemki  et  Laviolette,  cité  plus 
haut  dans  le  résumé  de  la  procédure.  Puis  il  ajoute,  qu'indépeudamment  de 
ce  jugement,  il  ne  peut  y  avoir  de  question  quant  au  droit  de  la  Demanderesse 
à  la  propriété  de  la  moitié  des  biens  dont  elle  demande  le  partage  ;  car  les 
termes  du  testament  et  les  principes  en  matière  de  substitution  lui  garantissent 
ce  droit  : 

lo.  Les  termes  du  testament.  Il  établit  ses  deux  enfants,  son  fils  et  sa  fille, 
légataires  universels,  voulant  qu'eux  et  leurs  descendants  jouissent  chacun  do 
leur  portion  héréditaire,  donnant  et  léguant  à  8«s  arrière-petits-enfants,  la  pleine 
propriété,  "  après  le  décès  de  leurs  père  et  mère,  auxquels  ainsi  qu'à  mes  en- 
fants suanommét  leurs  ayeuls  et  ayeulesje  svmmvs  les  dits  arrière-petits-m- 
fants:' 

La  substitution  est  faite  des  biens  légués  à  ses  enfant».  Quels  sont  ces  biens 
ou  quelle  proportion  î  C'est  deux  tioi-s  pour  le  fils  et  un  tiers  pour  la  fille.  Ses 
enfants  sont  les  premiers  grevés,  ou  chargés  de  transmettre  à  leur»  petits  en- 
fants les  biens  qu'ils  reçoivent,  savoir,  leurs  parts  et  portions  hérédiiairos.  On 
ne  peut  assurément  prétendre  qu'ils  soiern,  chargés  do  rendre  ce  qu'ils  n'ont 
•  j«"i«i8  rot,-u.  La  transmission  se  fait  aux  termes  du  testament  do  leurs  portions 
héréditHir»»  i^u  iif|r„e  directe;  et  ies  arrière-poiits-enlants  sont  substitués  à  leurs 
père  et  mèr«  et  à  lours  ayeuls,  pour  leur  portion  héréditaire  rospoctivemcnt.  Les 
«rrièrc-petits-enfants  no  peuvent"  évidemment  réclamer  que  cotte  portion  dont 
leuis  pèio  et  mûre  joui»««iont,  car  c'est  là  ce  que  les  grevés  étaient  tonus  do 
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petit.  enfauB  n'oM  ,„e  «.  ou'Us  oC?.!  ?"'  '"  ''"  °"  *  '«■=""'.  '" 

ami:::  rr  l-::  tr/rr  r  :  """"'"'°"  »  ^*»"  ^-  '^*"  »■- 

de  la  ™htit„.i„„,  ,.„,  ,'a.t.cb:, "I'lle.  '  "  '"  '  '""""  ''"""" 

diS':::'JSe'i.7oi;''"''"  '"  "  ''""""•  -'  -*  -■'  -.«^«1^  s. 

Les  prétentions  des  DéfenHpnrs  m^„*  a  a»  ui-     , 

pourvu  néanmoin.  que  le  srcrt  «  «SI  f     ■■"'  '"""''  "=»""»• 

été  rendu  „„  les  oollu  JuTl  Z,  ^  '  ^  "■■  "°°  "^        ""  '"*°'°'°'  "' 

f...»™».  rapporte  ces  .sjrJ:z^iTrxT^)z,%;'.'  "■ 
«t  tout\  ,a  r.  J  rir  ::  k:*  xrrrrri,:  '"?'*■  r"-'' " 

<le«endauu  succeMlvemen.  et  le,  uns  aprèsTe.  aul  1     n    '        °"  '"""  ''" 
«^t  Je  maxime  constante,  ,„e  la  ,„b.li.,E         ,  "'""""  «*'■  " 

«.rt  plu.  quv*.  i'épui .21"  tu  '  :  :;,'::r"'vr'  '■»•  "«"«•  "•» 

U  recueillir."*  mdinju.  qu,  ,'y  trouvent  habile,  à 

iom«j«r,  i  l'argument,  po,a  la  question  comme  suit  : 

f.ntTjsT'lllr.li'r'rT.t  '*  •*''""-•  '«•  »'ri*'e-poti...n. 
ur,  ue»  premiers  grevés  do  substitut  on  et  oui  fermant  u,..  a         i 

P!M*ï.™^Me^^ 

*  Autoritéa  des  Demandeurs        " * -^      _ 

Nos.  983,  987,  988.-R,card,  Su^l'^^  LsITL  V,     '  T^'"'  "'"'■  ''  ''  '''  ■ 
fC-D,,.  Sa.,  ad  diet.  ,e«.  23,  t.  I.  ^i 'i^Z^J^lZlt!.!'  î!?'  f  «-«"J^l"'" 

*titutton,,  gec.  5,  art  I  I  V  d   100      n      '  ^^         ""•■'  "'"  ^'''  ^°'  3-Potbi.r,  Su*. 
.        o.  «rt.  1,  I,  V,  p.  lOO.-Id.,  leo.  6,  art.  I.-Id.,  «oc.  7,  art.  IV 
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En  réponse,  Loranger  dit  : 

La  solution  de  cette  question  dans  le  sens  du  partage  par  tête,  dépend  des 
propositions  suivantes  : 

lo.  De  droit  commun  le  partage  d'un  legs  en  faveur  de  légataires  appelés  par 
une  disposition  commune  se  fait  par  têtes. 

20.  La  représention  fait  exception  à  cette  règle,  c'est-à-dire  que  dans  le  cas 
ou  le  prédéces  d  un  des  légataires  aurait  par  représentation  appelé  ou  rapproché 
son  héritier  dans  son  degré,  le  partage  se  fait  par  souches,  et  c'est  l'exception 
qu'il  s  agit  d  examiner  ici. 

30.  Dans  le  cas  actuel,  le  prédécès  d'nn  des  arrière-petits-enfants,  n'admettrait 
pas  par  representation  ses  enfants  au  partage  avec  les  autres  petits  enfants  appe- 
lés, ses  oncles  et  tantes,  Jors  de  l'ouverture  de  la  substitution. 

40.  En  thèse  générale,  la  représentation  n'avait  lieu  que  dans  les  successions 
ahinmtat  ;  elle  était  inconnue  dans  les  successions  testamentaires,  dont  les  règles 
différaient  totalement  de  celles  qui  réglaient  les  successions  légitimes 

50.  La  maxime  que  la  représentation  avait  lieu  en  matière  de  substitution 
n  était  consacrée  par  aucune  loi  et  n'était  pas  admise  dans  la  Jurisprudence. 
Elle  ne  devait  sa  faveur  qu'à  l'opinion  isolée  de  quelques  auteurs,  combattus  par 
la  masse  des  Jurisconsultes,  et  sous  ce  rapport  l'art.  21  de  l'Ordonnance  de  lUI 
n  a  pas  établie  un  droit  nouveau  en  abolissant  la  représentation. 

6o.  Ce  système  de  représentation  en  matière  de  substitution  était  mémo  con- 
traire  au  prmcipc  de  la  transmission,  qui  fait  que  le  substitué  recueille  directe- 
ment de  la  main  du  défunt  et  non  de  celle  du  grevé,  qui  ne  favorise  en  rien 
1  appelé. 

7o.  Elle  était  admise  seulement  dans  les  cas  où  le  testateur  s'en  était  expres- 
sément expliqué,  et  dans  ceux  où  de  son  silence  l'on  inférait  qu'il  avait  voulu 
prendre  pour  modèle  de  l'ordre  de  "la  succession,  l'ordre  établi  par  la  loi,  c'est- 
a  dire  la  loi  des  successions  ab  intestat, 

8o.  Ici  le  silence  du  testateur  ne  pourrait  faire  naître  cette  présomption,  car 

dans  nos  successions  il  n'est  en  aucune  façon  suppléé  aux  paroles  dans  lesquelles 

e  testateur  dispose  de  ses  biens,  et  ce  en  vertu  du  statut  de  1801,  qui  a  établi 

la  liberté  ill.mitée  de  tester,  et  substitué  aux  maximes  de  la  coutume  les  principes 

du  droit  écrit  en  matière  do  succession.  ' 

Oo.  Cependant  admettant,  que  la  question  doive  être  jugée  comme  elle  l'eût 
été  en  France  avant  l'Ordonnance  do  1747,  lo  cas  actuel  no  rentrerait  pas  dans 
la  thèse  des  partisans  de  la  représentation,  dans  la  catégorie  de  ceux  où  ils  ad- 
mettraient  cette  représentation. 

lOo.  Ils  no  l'admettraient  que  dans  le  cas  où  la  substitution  étant  faite  en 
terme  collectif,  soit  de  la  famille  des  représentants  ou  descendants  du  testateur 
ou  des  grevés,  et  ici  les  arriôre-petits-onfants  sont  appelés  nominativement. 

Ile.  L'intention  du  testateur  d'exclure  la  représentation  doit  s'inférer  si  on 
juge  sa  disposition  par  inference,  parcequ'il  a  expressément  appelé  ses  arrière- 
petits-cnfanta  sans  comprendre  leurs  héritiers  ou  descendant*  dans  la  vocation.  (2). 

Loring^er''*^'  ''"''  ^^f»»^""  Elmî^e  Dumont  et  Oodefrol  Lavlolette,  citées  par  M. 
Lebrun,  Succmiom,  1.  III,  ch.  6, sect.  I.  pp.  4^6,  4B8.-Oodo  Civil,  art.  Tsr.-PothJer, 
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Dumont. 


M.  Joseph  Lefebvre  de  BellefeuiUe  ès-quaJ%  comme  nous  l'avons  déjà  dit.plaida 
séparément,  et  appuya  ses  moyens  de  défense,  lors  de  l'audition  de  la  cause  sur 
des  principes  de  droit  quelque  peu  différents  de  ceux  de  ses  co-défendeurs.  Repré- 
sentant en  sa  qualité  de  tuteur  élu  à  la  substitution,  tous  les  appelés  à  cette 
substitution,  il  dut  comprendre  dans  sa  défense  non  seulement  les  intérêts  de  ses 
enfants,  mais  encore  ceux  des  autres  branches  de  la  famille,  également  concer- 
ne  S» 

De  BeUe/euîlle,  lors  de  l'argument,  dit  : 

Si  avant  d'entrer  dans  l'e.xamen  de  la  question  légale,  l'on  se  demande  au 
eu  ,oint  de  vue  de  l'équité,  si  un  d'entre  quatorze  arrière-petits-enfants,  anpe- 
■  lés  tous  et  de  la  même  manière,  ensemble,  en  vertu  d'une  seule  et  même  dispo- 
sition, peut  avoir  pour  sa  part  un  tiers  au  lieu  d'un  quatorzième,  il  semble  que 
la  réponse  ne  saurait  être  douteuse,  tant  une  semblable  prétention  répugne 
a  ia  lettre  du  testament,  et  tant  pour  obtenir  ce  résultat  il  faut  s'écarter 
cles  indications  que  la  disposition  elle-même  contient  de  la  volonté  du  Testa- 

Quant  à  la  question  de  loi,  le  principe  qu'invoque  la  Demanderesse,  et  c'est  le 
seul  quelle  mvoque  ou  puisse  invoquer,  est,  qu'en  matière  de  fidéi-commis 
la  représentation  a  lieu  comme  en  matière  de  succession  ;  et  l'application  qu'en 
felt  la  Demanderesse  est,  qu'elle  a  droit  à  la  part  à  laquelle  avait  droit  son  père 
Mais  81  la  Demanderesse  a  raison  d'invoquer  le  principe  de  la  représentation, 
son  père  pouvait  l'mvoquer  également.  Représentant  Nicholas  Eustache  Lam- 
bert Dumont,  le  fils  aîné  du  Testateur,  le  père  de  la  Demanderesse  avait  droit 
comme  aîné  a  tro.s-sixièmcs  des  biens  du  Testateur  et  Madame  Laviolette  à  un 
quart. 

Pourquoi  alors  représentant  son  père,  la  Demanderesse  par  sa  présente  ac 
tionnec.cman,le-t.elle  pas  trois  sixièmes  au  lieu  d'un  tiers  ?  C'est  qu'elle  l'a 

teiie.  (i.  Li.  o.  Kep.  p.  384.) 

La  Cour  Supérieure  et  la  Cour  d'Appel  à  l'unanimité,  incluant  le  Ju^e  en 

raent,  ont  dé  idé  q»  il  s'agissait  non  d'une  succession  ab  intestat,  mais  d'une 

accession  testamentaire;  qu'il  n'y  avait  aucune  volonté  exprimée  dans  le     s- 

ament.  Redonner  à  la  Demanderesse  un  droit  d'aînesse,  et  qu'on  ne  pouva 

llf  J'"lTT  ''"\^""J°«^"^««  «omises  par  certains  auteurs,  induire   c' tte  vo- 

Jonté— Et  la  Demanderesse  a  acquiescée  à  ce  jugement.    Or  il  ne  s'agit  que  de 

rr  nT'tV"  T'"'  î.  '«'-'^''""-'  '■  ï^'  pTi82et3uiv.-Rica;d7^,:;:::;^ 

h.  I  No  4  et  su  .._ld.,  Substitution.,  Traité  III,  ch.S.Sect.  2,  Nos.  581,  eS2.~Eusèb« 
lie  Launere  sur  l'art.  321.  f  ,  ,      *.     i^usboo 

J'3'^9  SIT'Ï"','-  '«!'  "";  ^'"'-««•î". «''/'-■'-■-,  t-  n,  p.  192.-Cout.  de  Paris, 
J  Ln,     r'  ^^^•-.^''''''°'  ^^P^rtoue,  t.  II,  p.  20G.-Bourjon,  Substitution,,  t.  II,  tit.  5.  J 

No  S«\  Tr'T  r  **"■  ''«'•''--"-  '''•'  Substitutions,  tit  I,  art.  22,  ^  SO.lparfait 
Notaire,  t.  II.  eh.  9.  n.  lan nn..vî««  tu  ir  a._*  r,,  .r     ..  .  „         J^  _        i»imn, 
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référer  aux  auteurs  suivants  (1)  pour  se  convaincre  que  la  question  décidée  par 
les  deux  cours  est  précisément  la  même  que  celle  soulevée  par  la  Demanderesse 
en  la  présente  cause.  S'il  y  a  une  différence,  c'est  même  en  faveur  du  droit 
d'aînesse  que  favorise  l'esprit  du  Droit  Français,  dans  la  matière  des  réserves 
coutumières  et  de  la  légitime.  Quelle  anomalie  si  la  Demanderesse,  après  avoir 
acquiescée  à  un  jugement  qui  déclare  que  le  partage  ne  doit  pas  se  faire  par 
souches,  réussissait  dans  sa  présente  demande  ! 

Le  fait  seul  qu'elle  a  droit  non  seulement  à  un  tiers  mais  à  une  moitié  en 
vertu  du  principe  qu'elle  invoque,  et  qu'elle  se  contente  de  demander  un  tiers,  de- 
vrait suffir  pour  faire  rejeter  sa  demande.  N'aurait-elle  pas  appelé  à  sa  Majesté 
en  Son  Conseil  Privé,  si  elle  eut  cru  le  jugement  erronné  ?  Ne  l'ayant  pas  fait 
comment  peut-elle  sous  prétexte  qu'elle  demande  une  partie  au  lieu  du  tout,  re- 
mettre en  question  devant  les  tribunaux  ce  que  nos  tribunaux  ont  décidé  î  Le 
principe  en  vertu  duquel  le  tout  a  été  refusé  étant  précisément  celui  en  vertu 
duquel  une  partie  est  aujourd'hui  demandée. 

Le  principe  que  la  Demanderesse  invoque,  à  savoir,  que  la  représentation  a 
heu  en  matière  de  fidéi-commis  est  sans  contredit  faux  :  formulé  d'une  manière 
aussi  générale,  il  est  impossible  à- la  Demanderesse  de  l'appuyer  d'une  seule  au- 
torité respectable.  Dans  les  legs  il  s'agit  d'une  prédilection  du  Testateur  •  si  la 
personne  qu'il  a  choisie  ne  recueille  pas,  le  legs  devient  caduc  ou  passe  aux 
autres  légataires  nommément  appelés  par  le  Testataur.  C'est  le  principe  fonda- 
mental du  Droii  Romain  sur  les  dispositions  testamentaires. 

Si,  dans  les  successions,  la  représentation  a  été  admise,  c'est  contrairement  à 
la  rigueur  du  droit,  en  admettant  la  présomption  que,  si  celui  de  la  succession 
duquel  il  s  agit  avait  eu  occasion  de  faire  un  testament,  il  l'aurait  ainsi  près 
cm.-Mais  aux  volontés  du  Testateur  telles  qu'exprimées  dans  l'acte  même  il 
n  est  pas  possible  d'ajouter  sans  substituer  à  la  volonté  du  Testateur  une  volonté 
étrangère.     (2)  S'il  y  a  eu  difficulté  ce  n'est  pas  sur  ce  point,  mais  sur  un  autre 

(1)  Les  auteurs  qui  admettent  un  droit  d'.înes^ns  une  succession  û^i^^^^^^^ 
leque  droit  d'aînesse  n'est  pas  spécialement  légué,  sont  les  mêmes  que  ceux  quTadme ^ 

ent  la  représentation  dans  les  fidéi-commis.-Ric.rd,  Substitutions,  p.  378,  No  5ïTl 
Id.  p.  380,  Nos.  681,  592.-Guyot,  Traité  des  Fiefs,  t.  V,  323,  et  35  .-RicLrd  Substi 
tutions,  p.  404  No.  692.-Pothier.  Substitutions,  Sect.  HI  art.'  II  p,  I.-SuS.  D™ 

Commun,  Subst  t.  Il,  p.  176,  no.  22.-Guyot,  Répertoire,  Vo.  Lmution^l'xvT. 
509.-Bougu.er,  Arrêts,  Lettre  F,  no.  III,  p.  143..-Arrêtés  de  Lamoignon  t  I  tit  4$" 
art^^28^29,  30,  pp.  307,  308.-Merlin,  Répertoire,  Vo.  Sub,t..fiHéic.  Sect.  X,  p.  X,  t.  u, 

(2)  La  Représentation  n'est  pas  admise  dans  les  fidéi-commis.-Leg.  32  5  6  6  de 
leg.t.  et  Metcorn.  2o._Leg.  69  §  3  §  ff  rf,  légat,  et  fideicom.  2°.  -Cujas,  Consul     15 
Henrys,  Œuvres,  t.  III,  p.  109,  Quest.  25e,  no.  3.-Henrys,  Œuvres,  t  III  p  m  ObsT 
vations.-Faber,  de  err.pra,nat.  Hecn,.  66.  err.  3.  dit  q  Jil'n-y  a  qu    des  prat  c  1  i.no 
rants  qui  soient  dans  ce  Bentiment,  ne p„.»u ,/.r^ J.. p^  J  J    .L^   "X^^ 
<.o.j*«,.     Faber   Code.,  p.  668,  D.f.  X.-Questions  sur  les  Substitutions.     Ô^ZZll 
Parlements  sur  la  Quest.     22e.  Tous  ces  parlements  sans  une  seule  exceptionTt  ré 
pondu  à  la  Quest.  28e  néirii.fi,r««,m,.    t  -  ..i j_  t, .,    ^,      ^«pnon  ont  ré- 

di.^.té,  mais  la  répo^;"'à  U  Ques;:^9e  le^T  tr^^l^^rî^tHr 
V,  ch.  23,  p.  739.-Maynard,  Arrêts,  liv.  V.  ch,  46,  cité  par  Henrys,  loco  cit<!to.^B^iÀIt, 
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qui  8  était  élevé,  alors  que  régnait  en  France  sur  la  matière  des  S'abstitutions  la 
confusion  presqu'inextncable  à  laquelle  l'Ordonnance  de  1747  seule  pût  meU  e 
fin  Cet^  question  bien  différente  de  celle  que  pose  la  DemanderessVe^ri  de 
savo  r,  «  lorsqu'au  heu  d'être  fait  en  faveur  de  personnes  certaines  et  ktnée! 
par  leurs  noms^  le  fidéi-commis  était  fait  en  faveur  de  plusieurs  désignéef  par 
un  nom  collectif  comme  enfants,  parenté,  famille  ou  autre  nom  semb  able  1 5 
vait  y  avoir  heu  à  la  représentation  entre  les  personnes  ainsi  app'r-  dans 
le  mêmes  cas  où  elle  aurait  Heu  s'il  succédaient  ai  intestat.  ^         ' 

Sijr  ce  point  l'art.  21  de  l'Ordonnance  des  Substitutions,  est  à  l'effet  suivant  - 
La  représenta  ion  n'aura  point  lieu  dans  ks  Substitutions,  soit  en  directe  ou 

a\ttt  d?-".''"""^".'"^"^'^'^"'  ''  ^""*^-  auraé     ÏÏL  ; 
ayentété  désignés  en  particulier,  et  nommés  suivant  ^'ordre  de  la  parenté 

qu  Ils  avaient  avecl'auteur  de  la  Substitution,  le  tout  à  moins  qu'il  n'ai    o - 
donné  par  une  disposition  expresse,  que  la  représentation  y  aurai?  lieu,  ou  que 
Ma  Substitution  serait  déféré  suivant  l'ordre  des  successions  légitimes.»        ^ 

li  existe  deux  raisons  qui  empêchent  la  Demanderesse  de  soulever  dans  la 
cause  actuelle  aucune  semblable  question.  Les  termes  dont  s'est  servi  M  Du- 
mont  s  y  opposent  formellement,  et  ils  y  prêteraient  que  la  question  devrai;  être 

La  Cour  trouvera  dans  les  auteurs  cités  que  sur  les  douze  Parlements  auxque!-, 
1  e  Toul   ;"  f  ^"trr"/-"^  'question,  plusieurs,  entr'autres  Dijon,  Gr'eno- 
ble,  Toulouse,  Pau,  déclarèrent  de  la  manière  la  plus  énergique  qu'i  s  n'avaient 
jamais   sous  aucune    forme,  admis   la    représentation  dans  les"  fidéi-comm  s 
citant  1  opinion  du  président  Fabre  qui  traitait  d'ignorant,  tous  ceux  qui  préten 
endaient  qu'elle  put  êtie  admise.     Quis  enîm  Ldt  jus  represenZ^uTa- 
bete  tantum  locum  m  successionibus  ab  intestato  non  in  substitutionibus.    Cuias 
Consult.  16.  ^"j""» 

DWre.  reconnurent  qn'ils  admettaient  la  ,ep,fe,„utf„„  dans  le,  mi-,ym- 
m»,  mais  que  lenrjurispradence  était  contraire  à  la  loi  et  devait  être  abolie  • 


I,  ..«  p.,  Hmry,  foc.«a,.._B,od„n  ■„  Lo«.t,L.tl.  P,  ch.  !.  '  ' 

Kxpilly  Arrêts,  oh.  V.  Cujas,  Consult.  15.-Henrys.  Œu.re«.  t  Tir  n   ,no'    o,,-f   '- 
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Quant  au  Parlement  de  Paris  nous  nvnn=  i«  ^a      ^~         '■,     TT 
Préftce,  ,„-il  avait  <>^<.«:r,é   p'^°ZZZt,^r^T  ^°,  ''"'"'  *"'  " 
m.,!.,  le  véritable  esprit  <l„  iSoZ„7.u  Vn  T\     .    "  ""T  ^•*- 

le.  principal»  ...orités  ,ui  Tbli,  c  rZ  alrZff''  '°  '""""'  "'"" 
prétexte,  ét«  intreduit.  d.„.  ,e,  mSZI"" """  ~"""''°"" 

live  „a  la  négative,  .nivant  I,  prZé  o,  e    l  """"""""^  "'°P'«i"«  '"«ffi™»- 

..nX:  Kirit'^ï^rfieir  rb  "'"-■  "•''- 

les  Subst  nn  304  Pf  <in^\Z     T     '    \       ^l^ancelier  d'Aguesseau  (Quest,  sur 

e.pf:SnrLM  .t'nZ ::  st  t?,» ''f  "t  «-^  °""'«"™'  '- 

d.ret:esistir.:'i:r'r'°r""n  '°"'«"-  ^'  ^»  ''O'- 
..*.  p,„.5éci.i>:r  nrtiïr.r  ,^'„t:.rs'*"^ 

<le  l.,«e.Ben  Ttérierm^nT  4  rir"""'"'™"' ?  «  »««"""■""' l'^". 
incidemment  .,„,  «ITSélh  "'  °""  "^ '"'"""  »'»P™™1 

«.  d.n.  de.  p.;  ^:i:°rranr:';.'vr;:s„',:T  ^"■°" 

g.!'cr  la  gravita  oTl'„„vt.ÏL'.''  ■""•"'  »""•"«"■»•  »P».^.  »  ««- 
pp.  91  et  îïï.)  ""'"""""»«'  Je»"!"»-  (Purgole,  Com.  .nr  le.  S«b,t. 

Mon  dan,  t„"°î     fidT       ^    ",  °'  «""J"»""».  •>"  «'"'  «d"»  la  repré..n- 
"  ».i.,  .ù  le.  en  antf  °t  di*    T'  ^  """J"*'"  P'"'  '»i"  1"  "  D'oit  Ro- 

i  l'Ordonnance,  dan.  .nc„rp  "i  ^     f  j"«»Pra<l»n««  en  Franco  antérieurement 
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Et  supposant  même  qu'on  pourrait  citor  quelqu'arrèt  isolé  pour  établir  que 
le  Parlement  do  Paris  avait  adopté  le  sentiment  de  Ricard,  cependant  nos  Cours 
ayant  la  preuve  devant  elles  que  ce  sentiment  est  erronné  et  contraire  au  Droit 
Romain,  ne  seraient  nullement  tenues  de  s'y  conformer. 

En  second  lieu,  les  termes  dont  s'est  servi  M.  Dumont  ne  permettent  pas  à 
la  Demanderesse  de  soulever  la  question. 

Si  M.  Dumont  eût  appelé  sa  famille  à  la  substitution  et  étendu  la  disposi- 
tion à  tous  les  degrés  permis  par  la  loi;— ou  s'il  eut  appelé  ses  descendants  en 
nom  collectif  et  déclaré  que  la  substitution  serait  graduelle  ;  ou  encore,  s'il  eut 
appelé  ses  enfants  à  charge  de  substitution  en  faveur  de  leurs  descendants  aussi 
loin  que  la  substitution  pourrait  s'étendre,  la  question  se  serait  présentée.  Mai» 
dans  le  cas  actuel,,  il  y  a  vocation  joéciale  des  enfants,  vocation  spéciale  des 
,  petits  enfants,  et  vocation  spéciale  des  arrière-petits-enfants.  Pour  prendre,  les 
petits  enfants,  dans  le  cas  actuel,  n'avaient  pas  besoin  du  secours  de  la  repré- 
sentation, et  les  arrière-petits-enfants  n'en  ont  pas  besoin  non  plus. 

Les  arrière-petits^nfants  viennent  à  la  substitution,  non  parce  qu'ils  sont 
compris  sous  le  terme  collectif  d'enfants  ou  de  petits  enfants  ;  mais  parce  qu'ils 
sont  appelés  nommément  en  leur  qualité  d'arrière-petits-enfants. 

Le  droit  de  représentation  qu'invoque  la  Demanderesse  est  un  droit  qu'il 
n'est  pas  possible  de  concevoir,  car  ce  n'est  pas  la  part  de  son  père  à  laquelle 
elle  a  droit,  mais  la  part  que  le  Testament  lui  donne  à  elle-même  ;  et  elle  a 
droit  à  sa  part  en  toute  propriété  à  l'ouverture  de  la  substitution  en  faveur  des 
arrière-petits-enfants,  pendant  que  son  père  n'avait  droit  à  la  sienne  qu'à  charge 
de  substitution. 

En  outre  si  l'on  cherche  à  appliquer  le  raisonnement  de  Ricard,  quant  à  une  ■ 
volonté  du  Testateur  d'introduire  la  représentation,  on  se  trouve  arrêté  par  des 
difficultés  insurmontables.  • 

L'appelé  capit  a  gravante  non  a  grav^ito.  (4) 

Tous  les  arriére-petits-enfants  tiennent  donc  du  Testateur  :  or  plusieurs  lé- 
gataires appelés  conjointement  partagent  également.  aSî  partes  non  sunt  adjectœ 
œquœ  servantur,  (5) 

La  Demanderesse  ici  prend  de  son  chef,  comme  légataire  appelée  en  sa 
qualité  d'arrière-petite-enfant;  prenant  de  son  chef,  il  est  de  règle  qu'elle  prenne 
par  tête.  (6)  Le  partage  par  souches  n'étant  possible  que  là  où  il  y  a  repré- 
sentation, l'effet  de  la  représentation  étant  de  donner  à  toute  une  souche  la  part 
que  celui,  que  cette  souche  représente,  aurait  eue. 

(4)  Capit  a  gravante  non  a  gravato.— Cochin,  Œuvres,  t.  VII,  p.  396,  cause  138e. 
— D'Aguesseau,  Plaid.  46  ;  pp.  237,  238,  239.— Denisart  (ancien)  t.  IV,  pp.  678,  583.— 
Perrière,  Dictionnaire,  t.  II.  p.  682.— D'Easaule,  Substitutions,  p.  207.— Ricard,  Donat. 
Test.  t.  II,  p.  243.— Henrys,  Œuvres.t.  I,  p.  751,  No.  3.— Ricard,  Substitutions,  p.  268, 
270,  No.  100,  104.— Dumoulin — Paplnien,  sur  la  loi  unum  ex  familia  ff.  de  legatis.— 
EirièB,  Arrêts  de  Provence,  p.  473.— De  La  Combe,  Recueil  de  Jurisprudence,  p.  651, 
vo.substitution,  Part.  II,  Sect.— IV,  Dist.  I,  No.  7.— Merlin,  Répertoire,  t.  XII,  p.  376,  vo. 
subttitution  fidéic.  Sect.  X.  p.  X, 

(5)  Si  partes  adjectae  non  aunt  aequ»  servantur.- Droit  Romain  :  "  Satis  enim  cons- 
tat, nuliit  pariibu»  iiuminatis  exœqws  partibut  eos  hoeredes  «Me."— Ricard,  Donat.  t.  I, 
p.  431,  No.  162.— De  La  Combe,  Recueil  de  Juriap.  p.  652,  720.— Despeisses,  Œuvres,  t. 
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La  Demanderesse  a  rennnpiio  â  iq  „    „„    •       1  !  "^ 

avait  -oncéaiasuocessirr  L^  '    r::%::;  '''■''  "  '""'" 
représentation  est  impossible     On  n!    •  "'''  circonstances  la 

qui  ont  renoncé.  (7)  ^  "'  '''''  ''""'''  ^''  représentation  de  ceux 

10.  J,»  repr&,„i,tio„  e,l.,llo  ,dmi„  ,,,„,  ,„  j^éi-commis  t 

3o.  Peut-on  représenter  ceux  qui  ont  renoncé  ? 

U  Cour  n'a  pas  décidé  cps  questions  ;  elle  s'est  contenté  de  déclarer  la  T). 
manderesse  propriéta  re  de  la  partie  d^s  hi«T,.  «.,'  ii     .<  i  aeciarer  Ja  De- 

du  UstamJ,    Voici  le  texte  Z^ugtZlu  "'  ''  "''  "  ""''' 

"  La  Cour,  faisant  droit  sur  les  conclusions  <1a  I.  r>« i  .... 

mont  prises  en  I.  dite  déclarationTri      ™ '^?        f    '""'  ^"S'"'"  ^''■ 

nieDnLn..ltreenso„n:tritpt     élir^^^ 

TestMnent  du  dit  lonis  Enstache  Jil  D,  ZÎ!?       T?™."  ""  """  '*" 

...np,rty,.„sditd;n„e.oiti.i.rt'dii:rstîi.:rr;::.i^^^^^^ 

II,  p.  169,  No.  27.-.Pothier,  Donat.  Test,  ch  6  Sect  a  «rt  o      p '■ ;: 

t-  II,  p.  177,  No.  31,  en  noté  -Fnra«io  t    Vx'  ^'''i'*'^'-  2.-Bourjon,  Droit  Commun, 
nq     nn  r     n     t''"'°°*«--*"Kole,  Traité  des  Testaments,  t.  III  nn    fi^    ïq  v 
7«?  T  /      î"^'  "'°"'"  ^'  Jurisprudence,  p.  391,  Vo.  /«-r/Par    îl  ^«  f ',     '       ' 

(6)  Légataires  appelés  de  leur  chef  part^/ent  par  tAte     r  nS     '   .       '' 
«nières,t.I,p.384.-Faber,   Codex,  De  ^«700^  766^  oTf  Yr    ' /T*"''' ''°"'"- 
gnon,  1. 1,  tit.  48  art  12  n  ^fiK     n         "aeicom.  p.  667,  Def.  XI.—Arrêtés  deLamoi- 

P  478.-Perriér  ,  D  c  io;Li?e  tTpT;  "V^'  '''J'  '*  ^°"*-  ^«  ^— <>-.  *•  1. 
des  Testaments,  t  III,  p  19  „ô  iss      OnHl'  ^'  ''»•  «'^'^''«'•P'"-  '««.-Purgole,  Traité 

..,,-.     '         '  »*•  ^"i  "''•  i^i>. — Oode  Napoléon,  art    74'i no  r  .   r>      1.     „ 

cueil  de  Jurisp.  p.  4.  Vo.  accroissement,  no  6  ^°°'''^'  ^''■ 

(7)  Denisart  (ancien)   IV,  p.  262,  art.  21,  22,  23.-Id    n    234   2q«ï  .  .   ,«      t, 
nere.  D.ctionaire,  t.  Il,  p.  519.-Bourjon,  Droit  Commuât.''  p    818  1^9  J~^"- 
Pothier,  Success,  ch  II  Sept  I  arf    iir      n     .  „^  '  ^'         '  *"•  ^  **  suiv.— 

Paris,  art.  310.-Desp  isfe"  (^«"es^t  Tl  P  ^57  TT^^  ^^^-«-^-«  <!« 

"O^nepeutsuccéderlarreréseJ::^,'^^^^^^^^^^ 

«ttn,éc«.»~Roblè8,  tit.  I.  ch  II  No   18  ciiînZn      Tf  incapable  si  elle  eut 

Coa.  Clrtl, ,.  II,  p  63  „,  j,s,  '  »„  S^  ';  "  "  "»"-B«"lM  Saint  Prl,,  Not»  .„,  ij 
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avec  la  Doraandcrcssb  pour  faire  ou  établir  le  lot  ou  la  part  et  portion  pour 
moitié  qui  appartiendra  définitivement  à  la  dite  Demanderesse  d'une  part,  et 
aux  dits  défendeurs,  tant  en  leurs  propres  noms  qu'en  leurs  dites  qualités  de 
l'autre  dans  les  dits  biens,  sinon  que  les  dits  experts  soient  nommés  d'office  par 
cette  Cour  ou  l'un  des  juges  d'ieelle,  et  que  dans  le  cas  où  par  le  dit  rapport 
d'Experts  il  serait  constat(5  que  les  dits  biens  ne  peuvent  commodément  ôtre 
partagés  suivant  les  dits  droits  de  la  dite  Demanderesse  et  des  dits  Défendeurs 
tant  en  leurs  propres  noms  qu'en  leurs  dites  qualités  qu'ils  soient  en  ce  cas  ven- 
dus par  licitation  en  la  manière  ordinaire  et  prescrite  par  la  loi  au  plus  offrant 
et  dernier  cncliérisseur,  pour  être  le  prix  do  la  dite  vente  payé  et  distribué  à  la 
dite  Demanderesse  et  aux  Défendeurs  par  moitié,  le  tout  avec  dépens  contre  les 
dits  Défendeurs,  c'est-à-dire,  contre  la  Défenderesse  Laviolette,  Dame  Elmire 
Dumont  en  son  propre  nom  et  contre  les  deux  Défendeurs  Laviolette  et  De  Kelle- 
feuillo  ès-qualité  qu'ils  ont  été  poursuivis."         Jugement  pour  Demandeurs. 

R.  tfc  G.  Laflamme,  pour  Demandeur». 

Hon.  Loran(/er,  C.  R.,  pour  Défenderesse  Elraire  Dumont. 

Jos.  Loranger,  pour  Défendeur  Godefroi  Laviolt  .  \  ès-qualitê. 

Ryan  ii^  De  Belief euHle,  pour  Défendeur  J.  L.  de  Bellefeuille,  esqualité. 

Edm.  Barnard^  Conseil. 
(b.  lef.  de  b.)  > 

MONTREAL,  6th  February,  1863. 

Enquktb  Sittingb. 

Cvnim  Monk,  J. 

No  3284. 

Fenn  vs.  Botoker. 

Faits  kt  Abticlkb — Answers  Viva  voce. 

HRLD  :— That  s  party  in  the  cause  who  has  been  ordered  to  anawer  iiiterroKatorle*  lur  faiti  tt 
artieUt  viva  voc»,  under  SO  Vic.  0.  41 S.  86,  may  read  hii  aniwen  from  a  paper  prtrlouiljr 
prepared. 

In  this  case,  tlie  defendant  appeared  at  the  Enquête  sittings  to  answer  viva 
voce  to  interrogatories  previously  served  upon  bim  in  the  terms  of  20  Vic.  C.  44 
S.  8fl,  and  in  answering,  he  made  use  of  a  paper  on  which  he  had  previou.ily 
written  his  answers. 

Snowdon,  for  Plaintiff,  objected  to  the  Defendant's  making  use  of  the  paper 
in  giving  his  answers  as  opposed  to  the  terms  of  the  statute  and  the  invariable 
practice  of  the  Court — referring  to  the  decision  in  Moss  vs.  Douglas,  No.  10S8, 
S.  C.  4th  May,  1860. 

Robertson,  for  Defendant,  contended  that  there  was  no  positive  enactment 
prohibiting  the  use  of  written  memoranda  ;  which  view  the  Court  adopted, 
overruling  the  objection. 

Snowdon  dk  Gairdner,  for  Plaintiff. 

A,  d>  W.  Rohcrtion,  for  Défendant. 

(il.  L.  B.)  • 

Not«.  Vidt  Contra '-.QoUm%a  et  al.  ti.  Fairbairn.    L.  C.  Jariit,  Vol.  4  p.  1ST. 
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SUPERIOR  COURT. 

MONTREAL,  Ut  December,  1862. 

Coram  Monk,  J. 

No.  9»7. 

Expnrte  Bernard  Devlin. 

.'ipplicantfor  writ  of  Certiorari 

//^ IT. ^«,<.-„  Esquire,  complained  of /?.Z>../;„, Esquire,  beforo  thecouncilof 
the  Bar  at  Montreal,  on  the  20th  May,  1802,  that  after  revocation  of  the  powe 
of  auornojr  wh.ch  Mr.  Berlin  held  fro.n  a  firm  of  Farrcn,  Fullam,  à  Co.,  in  New 
York,  ijad  been  .nformaliy  notified  to  Mr,  Devlin,  by  Mr.  Austin  which  nformal 
course  Mr.  Aust.n  had  adopted  from  a  sense  of  delicacy.  Mr.  Devlin  had  never 
theless  after  receiving  the  notifi.Vtion.  drawn  as  such  attorney  from  the  P  o  h  - 
i.ot«ry  of  the  Supenor  Court  the  sum  of  €13  which  was  payable  by  the  P  o  to- 
Botory^to  the  said  Farren,F«l,am  and  Co.,  as  a  dividend  oui  of  theVstatf :?  1 

Counc.1.  the  following  ju.Igment  wa.  rendered  by  the  Council,  Montreal,  June 

Cora;«  a  Bothune,  F.  W.  Torrance,  P.  U.  Lafrenaye,  F.  P.  Ponnnville  J 
Doutre,  A.  Hobertson.  M.  Marchand,  Esquires.  memberJof  the  said  cZÎ 

The  couno.1,  having  heard  the  parties  upon  the  present  complaint,  and  having 

deliberated,  pronounced  the  following  judgment  ^«  "«ving 

,     That  in  view  of  the  fact  that  Mr.  Devlin  had  been  made  aware  by  Mr.  Austiu 

befoo  drawing  the  money  from  the  Pio.honotary,  that  his  power  h  d  be  Ù 

the  same    and   hat  in  acting  as  he  did,  «ud  in  refusing  subsequently  to  account 

r  »  "'""•";'7n»>e..omn.g  the  honor  and  dignity  of  the  profession. 

LJ  !.^"I'„  ?'J!!"  """'""'^  ^y  ^'"'  *'"""''"  ^^  ^''«  "»■•  '*"  "'i»  case  was  bwed 
hpon  the  72n    C  aptor  of  the  Consolidated  Statutes  of  Lower  Canada,  Sec  1^ 

oler    "Zf  f     .r      '"'""  ^'""'  '"  "•"  ""''''  '^8"''  '«  -«»'  -''-.  I'-e 
ower,  Kirs,  for  the  maintenance  of  the  discipline  and  honor  of  the  body  and 

«   o"^,raZ"r      "**""'  -y  -no-nber  guilty  of  any  breach  of  discipline 
or  01  any  «ot.on  derogatory  to  the  honor  of  the  Bar,  Ac. 

ing  t"he'C'i'!;rT':'  '"'  '^^''"""  «"°  "'''*''"  ^•^  '•'«  "••"*>"•  «-?<»• 

to  tl     Cour      ;  "''"."^Z?,"'^"'-™''  •"  '»'»  «l»-» i^JK-nont.  that  he  would  apply 

I  r4_-"      '^:  *T"'  «f  «^"•"<"-'"-'  '«""ded  upon  affldarit  to  remove  tJlL 

••~3>njp  jnto  tn«  Supwrior  Court.  *^" 

me!^'j!h'iT'''''f  r'""''''"''PP'''^*"*"*'J''°^''  *«  '''•  proceeding,  .„d  judc- 
-ent  of  the  Council  for  .  variaty  of  ,oa«on,,  .„d  .o  far  «  tha  pLnt  iport 

*  VOL.  TU. 
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requires  :  because  the  judgment  was  headed  a  complaint  by  H.  W.  Austin, 
whereas  it  should  have  been  a  complaint  by  the  Syndic,  F.  W.  Torrance,  and 
because  the  judgment  of  censure  should  have  been  pronounced  through  th» 
Bâtonnier  and  not  through  the  Council,  and  because  the  Council  was  without 
jurisdiction  in  the  present  case. 

Per  Curiam.  The  Court  is  satisfied  that  in  the  matter  complained  of,  the 
applicant  acted  as  a  simple  agent  of  Farren,  Fullam  &  Co.  in  New  York,  and 
not  in  his  professional  capacity  as  a  member  of  this  bar.  The  Council  in  this 
matter  were  clearly  without  jurisdiction  and  the  writ  may  therefore  issue. 

Motion  granted. 
Kerr  and  Ivac/le,  for  petitioner. 

A.  Morris,  for  Council. 


COUR  DE  CIRCUIT. 

MONTREAL,  31  Octobre,  1862. 

Coram  Smith,  J, 

No.  8510. 

Paquette  vs.  Limoges  <fe  vir. 


Jugé  i-Qu'un  marl  et  une  femme  >«par«s  de  biens  sont  conjointement  et  solidairement  tenu»  bu  paie- 
ment dn  choses  nécossalres  à  la  vie,  bien  qu'elles  aient  été  achetées  pendant  la  communauté. 
L(3  Demandeur  poursuivait  les  Défendeurs  Dame  Marie  Louise  Limogea  et 

Antoine  Marsant  dit  Lapierre,  séparés  do  biens  par  sentence  judiciaire,  pour  la 

somme  de  £12  Ts.  6d.  étant  pour  épiceries,  aliments  et  autres  choses  nécessaires  à 

la  vie,  fournis  aux  défendeurs  et  à  leur  famille. 

Le  mari  confessa  jugement  ;  mais  la  foinme  plaida  qu'elle  était  judiciairement 
séparée  do  biens  ;  et  que  la  dette  avait  été  contractée  et  les  effets  et  marchan- 
dises vendus  et  livrés  pendant  la  communauté,  à  laquelle  elle  avait  renoncé. 
A  l'enquête,  les  parties  prouvèrent  leurs  prétentions  respectives. — 
Mr.  Oirouard  pour  le  Demandeur,  prétendit  que  la  Défenderesse  ne  pouvait 
invoquer  le  bénéfice  de  son  jugement  en  séparation  de  biens  dans  cette  espèce  ; 
que  ce  n'était  pas  comme  dette  de  la  communauté,  mai»  comme  charge  du  ma- 
riage, que  le  Demandeur  réclamait  de»  deux  parties  assujetties  à  ces  chargea  le 
paiement  des  effets  et  des  marchandises,  qu'il  l«ur  avait  avancées,  pour  les  sou- 
tenir eux  et  leur  famille,  que  d'après  les  loi»  du  mariage,  le  mari  et  la  femme 
«ont  tous  deux  tenu»  do  se  faire  vivre  et  do  faire  vivre  leur  famille,  et  qu'en  cela 
il  importait  peu  (jue  la  femme  fut  séparée  de  bien»  ou  non  ;  et  à  l'appui  do  ces 
propositions,  il  cita  le»  autorité»  auivantfls:  Pothier,  traité  du  Contrat  de  Mariage, 
N.  N.  884,  385,  38'î,  387  et  888  ;  Pothier,  de  la  eommunauti,  §/"F.  J)e  la,  Sépa- 
ration ContractwUe  N.N.  4fi4,  405  ;  g///,  de  la  lipnralion  de  hitn»  judiciaire, 
N.  N.  622,  732  ;  Bourjon,  Droit  Commun  de  la  France,  sur  les  art.  234,  235, 
236,  page  686,  §A'/T;  Duplessis,  de  la  Communauté,  page  301  /  Renuiion,  de 
la  Communauté,  page  Iflfl,  £d.  Ae.  arrêt  du  12  avril  1606,  rapporté  par  Bro- 
dtau  sur  Louit,  let.  H,  lomm.  54,  et  un  autre  arrêt  rapporté  par  Soë/ve,  tome 
1er.  cent.  \ére.  c.  00  ;  Bivet  vs.  Lé<mard  et  vir.  1  Juriste  1.2  ;  Cholet  vs.  Lu- 
pktsit,  voir  No.  1211,  Cour  Sui>érieure,  Monlréal,  6  Juriste,  p.  81. 
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toute  Ix  autres  dettes  de  la  eommanauté  ;  gu'en  cela  I.  I™  IVr  .™"«™  ™ 
tlnetion  entre  les  dette.  p„„,  le  „„tie.  de  la  "ami  1.  .1  ù  .  \  ""™"  ^''^ 
au  contraire,  elle  libère    a  femme  o„^„j!      ■  "'""  """""i  ""'» 

dette.  ..„s  .ucun,  eip  „  r  s:"  :::,  ^rr"'"''- 1  '"*•  "^ 

aulorité.  .„,  ce  point  élémenllair.  '^  "'"'*»"''  "'«  *"  <)»• 

\f>.  «.V        j  ,  Judgment  for  Plaintiff.  (I) 

M>.  Giromrd,  pour  le  Demandeur.  ^^ 

M.  Loranger  et  Frères,  pour  les  Défendeurs. 
(d.  o.) 
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CIRCUIT  COURT. 
MONTREAL,  27  Feb.,  1863. 

Coram  Monk,  A.J. 
No.  7875. 
Kearney  vs.  Kinch  d-  al. 

Y-S  H  trading  contract  enter«dT„  ;  1'  Lo  '!  T  ''  ""°"  «^  ''^  «-« 
•lay.  -uld  not  bo  used  as  evidence  of  a  .o^^i^  ■  ^^  '°"""""'j'  ^«"«^  ^un- 
the  Lord's  Day.  ""  "  ^°»"n«'-«"»'  négociation  entered  into  on 

En;J:ncrwtt7eÏre!'Z\'m,Lri"^         T  '"'^' '^''''^^  '"  <^«-d»  or 

The  counsel  for  Z^oJ^    iteSv^  w' 7 
•.'21,  which  the  Court  has  look   Ut  aln     "  '  '  ^''"'''  ^^''"«<^«  ««Pt-- 

^"  '  "'•  ""^  ^««o  "Ot  °<»»ider  a  precisely  simil.r 


AfcOeed'  r«/,A.  for  rial  ntiff. 
'^ay  «t^  J^"!/,  for  Doutney. 
(r.  w.  T.) 


Judgment  for  Plaintiff. 
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Bt.  Amtad 
Sonnotn  ux, 
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CIRCUIT  COURT. 

MONTREAL,  2Ï  February,  1863. 
Coram  Monk,  A.  J., 

No.  285. 

St.  Amand  et  al.  vs.  Bourret  et  ux 
•re  jointly  «.d  severally  ^uLX^:J:l^:,^^^'  '"""'^  '"""'>°"''  '''^  "«.band  and  X 

^^^ir^ZZr^  Va  trader  to  recover  ^38.37^  forneces- 

supplied  to  their  household  for  the  r  use  thJH     f    TT"''  '^"''"^  ''^«'' 
«everally  liable.  '  '''"  ^"'^""'^  «°^  ^^^^  ««-e  jointly  and 

Normandeau  for  Plaintiifs. 

Mousieau  et  Labelle,  for  Defendants. 


(r.  w.  T.) 


Jud;rment  for  Plaintiff. 
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MONTREAL,  31  Octobre,  1862. 

Coram  Monk,  A.  J. 

No.  1144. 
Sernesse  dit  Blondin  vs.  Madon. 
.'ug* ;~-To.  Que  lorsqu'il  oxlito  doa  liyrwth^oiiM  M  ,.i,.,-„. 

tlon  du  Ju.e,„on,  ST^t^^ZX^  Z^^'  "  ^  """"  *  ''«Oou, 

&>.-Que  le  vendeur  n'ayant  pa«  offert  toile  "Ltrn  d^n.  I  * ,"'  .'""'"*"'• 

de  l'action,  (l).  '  "'"'"'"  "*"*  '"  •»''"  '*»  '"""tanco.  dolt  p^er  lea  ^ai, 

Le  jugement  est  comme  suit  :  P    '* 

La  Cour  après  avoir  entendu  les  parties  par  leurs  avocat»  «.,  ^  '  •.    ^ 
«»usa.  examiné  la  procédure,  pieces   roduit's  et  avo  r    6  i     7^ Itt""^ 
le  dit  demandeur  a  établi  on  preuve  quo  le  dit  ,Mfi.n  i  '  *'°""^^"»"t  q"« 

-mme  de  |,049,J,  cour,  ac'ue.  de'o et  P  o  t^  t^  ^^^^  ^"''^"^  «"  ""« 
in.dr6ts  calculé.  Jusqu'au  7  mars  ,862.  sur  la  sZe'I  >7  ran""  "'""  '' 
montant  du  termo  de  paiement  ou  instamment  deveTùTû  ^^  V "°^""'='«"  ««"••». 
Ï861.  par  et  en  vertu  de  Pacte  do  vente  dTlaZ    Î     î  f"  """""'^'' 

1.  déclaration  en  co.te  cause,  fai    Tconsen  i  par       d  t^DeT";  ''"'"  ''""" 
fendeur  le  29  juillet  l86,.'devant  Mal,re  oli^t   s^    cl^^^^^^^^ 
publics,  et  considérant  que  la  dite  vente  a  é>é  faice       c  g.    nU^rj  '  !    Tr 
•  empêchement,  généralement  quelconques,  et  deplus^^  "  p  jl  ".     f 

«Virement  établi  par  dos  «ct«s  «t  .l„.....l..,:  „  .,T     Z^" ''.''*™''  «^  <î»''  «»' 
— ' """  rf-^">'3  on  ceît«  cause  par  le  dit 


>)  Vld»,  e  L.  0,  Jurist  p.  241  and  p.  247. 


I>éfendeur  au  soiitien  Aa  .  ~ — 

à  l»f„,  encore  mi„e„r  i«„  d„  mi!  /""?"*»  W*»ait  et  .pp.4„ 
•I  considérant  mm  „ne  la  ,11,!!  "«""mden,  el  ,a  dite  memiZ  f 

re.*s  dvpotié,  J,  :.  'Its:;;;  -  p;^»»..  w.  de ,»  d?e  «;t.I; 

d  t  Demandeur,,  dans  o,.„H.  di,e  te„, Tl™  '^'°"'-  ^P°»«  «"«He  dn 

elle  faite  par  I,  Demandeur  .on  d„  »      !,  "^     "'"*"  '  "I*»»  <1«  la  donalil 
^a  novembre  IS»  d.va„,  mI  "p^r, t'e  '  "™""  ''  ™'4  «.., 

i-iiuCrd-f dlr'"^  *  '"  -^- »«i::  T^^r--^' 

^ilM^Tdlti^'^itT^^^^^^^^ 

"  jouissance  et  possess  on  de  In  AU^t  craindre  qu'i  ggr-  tronhU 

De.na„deur  ait  fait  cesseriez  crailTJe  L,  ?  ''?  '"""'  J"'*^"''  ^«  'ï"^  '« "  t 

Et  la  Cour  con  «durant  que  le  A\t  n„       ^ 

j;"7  "'  P«'  -r.pon.e  à  llceptio    d^rDr';'  '"  "  *^^'"^*«-  «>  oetf 
fisante  caul  on  au  dit  ViAt    ,  "*  ^^^'endeur,  n'a  offarf  h«  ^ 

-yforeau,  Ouimet  t  p^    ^      "  I>«m«ndeur. 
r.aa.        '        "  *  ^*"^'«««.  *^oc.U  ,/u  Défendeur. 


Blondia 
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MONTREAL,  27  MAI,  1862. 

Coram  Smith,  J. 

No,  1207. 

Bourdeau  vs.  Dupuis. 

JUOB  ;--Quo  dans  l'espèce,  le  Défendeur  poursuivi  pour  avoir  cerUBé  et  délivré,  en  qnaUté  do  Notaire 
public,  une  copie  erronnée  etjincorrecte  d'un  acte  do  vente,  n  'est  pas  responsable  en  dom- 
mages par  suite  du  refua  du  Demandeurde  permettre  au  dit  Notaire  de  la  corriger  aussitôt 
que  l'erreur,  dont  cette  copie  était  entachée,  fUt  découverte. 

Le  Demandeur  réclamait  du  Défendeur  la  somme  de  £52  Is.  6d,  pour  le  mon- 
tant de  certains  frais  par  lui  encourus  sur  une  inscription  de  faux  qu'il  avait  faite 
à  l'encontre  d'un  acte  de  vente  passé  le  3  février  1845,  pardevant  le  Défendeur 
en  sa  qualité  de  Notaire  Public,  entre  le  Demandeur  et  le  nommé  Palin  ;  et  par 
suite  de  l'omission  qui  avait  été  faite  dans  la  copie  que  le  Défendeur  lui 
avait  donnée,  d'une  clause  importante  qui  militait  contre  les  intérêts  du  Deman- 
deur, et  qui  se  retrouvait  dans  les  autres  copies.  Cette  inscription  de  faux  avait  été 
renvoyée  avec  dépens.  Le  Défendeur  répondit  à  cette  action  par  deux  excep- 
tions. Par  la  première,  il  alléguait,  qu'il  avait  informé  le  Demandeur  de 
cette  erreur  en  1850,  c'est-à-dire  avant  l'inscription  de  faux  en  question,  et  lui 
avait  demandé  de  lui  remettre  cette  copie  informe  afin  «Ip  corriger  l'erreur  qui 
s'y  était  glissée,  ce  que  le  Demandeur  avait  toujours  nisé  défaire. 

Par  la  seconde  exception,  le  Défendeur  alléguait  que  le  Demandeur  s'était 
inscrit  en  faux  contre  la  minute  môme  de  l'acte,  et  avait  nié  sa  propre  signa- 
ture. 

Le  Défendeur,  par  sa  réponse  spéciale,  prétenda.,  que  l'omission  dans  sa  copie 
de  cette  clause  qui  l'obligeait  à  une  servitude  très  onéreuse,  avait  naturellement 
excité  ses  soupçons  sur  toute  la  validité  de  l'acte;  qu'il  eût  renoncé  trop  facile- 
ment àses  droits,  ou  à  tout  recours  en  justice  en  remettant  cotte  copie  sur  la  simple 
réquisition  du  Notaire  instrumcntaire,  et  que  cette  lacune  ayant  pu  se  constater 
par  la  simple  collation  de  la  copie  avec  la  minute,  lors  do  l'expédition  même  de 
cette  copie  aussi  bien  qu'après,  le  Défendeur  s'était  rendu  coupable  d'une  né- 
gligence grossière  et  d'une  incurie  inpardonnablo,  et  devait  réparer  les  torts  et 
dommages  qui  en  étaient  résultés. 

Smith,  J. — This  is  an  action  brought  niçainst  a  Public  Notary  for  a  defective 
copy  of  a  Deed  of  Sale  between  the  plaintiff  and  one  Palin,  passed  before  the 
Defendant  as  Notary.  In  that  copy  was  found  the  omission  of  an  important 
clause.  The  Plaintiff  claims  fro'n  the  Defendant  the  amount  of  his  costs  on  an 
inscription  de  faux  Hfi^Mmt  said  acte,  also  damages  which  ho  alledges  to  have 
suffered  by  the  dismissal  of  his  inncriptton  de  faux.  The  Defendant's  plea&  rnise 
two  points,  viz.  1st  that  the  Defendant  has  always  refused  to  deliver  up  that 
defective  copy  and  have  a  fresli  one  corrected  upon  the  minute  ;  2d  that 
upon  the  inscription  de  faux,  the  Plaintiff  denied  his  own  signature  to  the 
minute,  which  was  the  anly  auhject  matter  of  the  inseri*'(i'jn  de  Aiax.  Th~ 
facts  having  been  proved  on  the  part  of  the  Defendant,  I  feel  compelled  to  dis- 
miss this  action  with  costs.  The  judgment  is  molivi  as  follows  :  considering 
that  the  said  Plaintiff  hath  failed  to  establish  tiia  existence  of  any  right  of 
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action  against  the  Defendant,  by  reason  of  any  thing  alledged  and  proved  in  the 
said  cause,  the  court  doth  dismiss  the  said  action  with  costs. 

Médéric  Lanctoi,  Attorney  for  Plaintiff. 

Bétoumay  &  Ricard,  Attorneys  for  Defendant, 
(p.  E.  I.) 

MONTREAL,  30  SEPTEMBER,  1859. 
Coratn  Monk,  A,  J. 

No.  1026. 
£a:Par<c  DESPAROIS 


ET 


Sur  certiorari, 


PIERRE  LABERGE 

Poursuivant  en  Cour  inférieure. 
Jug<  ;-Quo  les  Commissairps  pour  la  décision  sommaire  dos  Petite»  Causes  n'ont  pas  juridiction 
pour  adjuger  sur  une  demande  dont  le  titre  de  créance,  étant  pourplus  de  $25,  a  été  divisé  pour 
donner  juridiction  i  la  Cour.     Il  on  serait  autrement  si  le  Demandeur  faisait  remise  de  l'excé- 
dant de  S26. 

L'affidavit  de  circonstances  exposait  que  dans  l'action  portée  devant  la  Cour 
des  Commissaires  de  la  Paroisse  de  Chateauguay,  la  demande  se  trouvait  for- 
inulée  comme  suit  :  "  Le  Demandeur  poursuit  le  Défendeur  pour  une  somme 
«'  de  £6  5  0  sur  un  billet  consenti  par  le  dit  Défendeur  en  date  du  3  mars,  1857, 
"  pour  une  plus  forte  somme." 

^  Judgment  :— Considering  that  by  the  statement  produced  by  the  Commis- 
sioners, it  appears  that  the  amount  sued  for  in  the  Commissioners'  Court,  formed 
part  of  a  sum  exceeding  the  sum  of  £6  5  0,  by  one  and  the  same  title  of  debt 
and  that  by  law  the  said  Commissioners  had  not  jurisdiction  in  this  case,  it  is 
adjudged  that  the  said  judgment  of  the  2nd  day  of  Nov.  1857  bo  and  the  same 
is  hereby  quashed  and  set  aside,  with  costs  against  the  said  Pierre  Labcrge." 

_  .  „  ,    „  Judgment  quashed. 

IfoiUre  €V  Baoust,  pour  le  Requérant. 

Laflamme,  Lajlamme  <£•  Daly,  pour  Laberge. 
(J.D.) 


MONTREAL,  31  DECEMBER,  1862. 
Coram  Smith,  J. 

No.  1078. 

Soss  et  ai.  vs.  Burns. 


lUlD  :~That  the  plalntilTwas  Justitled  in  his  belief  of  the  defendant  being  immediately  about  to  leave 
the  province  of  Canada,  with  Intent  to  dolVaud  the  plaintlH,  tVom  the  fact  that  the  defend 
ant  had  bought  from  the  rialntitfa  largo  quantity  o»  wheat  (or  the  price  of  $8383  76  cU  pay- 
able oanh  on  .'  jllvory,  and  had  received  delivery  of  the  wheat,  but  had  only  paid  a  portion  of 
the  price  leaving  a  bclanco  ol  •27U3.67  cent»  unpaid,  and  that  the  Defendant  upwards  ot  two 
mouths  afterwards  was  about  to  go  abroad  to  Scotland,  hii  original  domicile  i  wher»  hU 
fkmlly  had  resided  lor  Hvo  years,  without  paying  the  plaintiff  the  balance,  and  without 
leaving  any  property  in  Canada  nut  of  which  the  plalntilfcould  get  paid,  and  after  repeated 
applications  had  been  made  to  him  for  payment, 

The  plaintiflT  BDoliod  on  the  2fltli  N.wninbar  fnr  a  «>»»  "<■  - -'-s  -i-*  --««-«i. 

dendum  against  the  body  of  the  defendant  founded  upon  the  following  affidavit  :— 

"  Frank  Ross  of  the  city  and  District  of  Montreal,  in  the  Province  of  Canada, 


Desparoia 

et 
Laberg*. 


il 


Son  «t  a], 

T». 

Sonu, 
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'^jI'T^'  that-      °  ^"'^  ^"«^"  «"  the  Holy  Evangelists,  doti 

;«pe«ona,,,i„,ebtedtothesaTd;r    kX^^^ 

name  of  Frank  Ross  &  Oo.  in  a  sum  .7  V  t"^"'  ''^'™^«'^  »»^'er  the  said 
the  sum  of  two  thousand  se  e„  12  '!^""^  ^^"  P'^""^«  sterling,  to  wit  in 
cents  currency  of  Canada  due  a  fo  1  I  7'  "•  "'''"*''^^«  ^«^"^  -f  fifty"  ve„ 
of  eight  thousand  two  hun    ;d "ïï  ^  'e  ^^  '^'"°^^  «^«  '«'/-  -- 

wh.ch  became  due  to  the  said  F^ank  SraJ"  """^  '"'  '^'^^■«^-"  -"^«. 
James  Burns,  using  the  name  and  tyle  o"  fa!  "V'  ''7'''''  ''""  '^«  -^'^ 
Pnce  and  value  of  sever,  thousand    evl  1?    .""''  "^  ^•^-  ''  «"^  f^r  the 

wheat  heretofore,  to  wit,  at  Montrea'aor-."^'"'''  '"^  «^'^'■«"•^  bushels  of 
September  Jast.  sold  by  the  sa  d  Fra„^^^^^^^^       \''  ^''«"^  the  thirteenth  day  o 

af^r  the  price  of  one  dollar  and  seTet  oenTs  ne    b   ff ''''"^^  ^""«'  «*  -^ 

-and  fifty  seven  cents  tl^    mo  T    .T '""'"^'  ^"^  ninety-thr'ee  do,. 
^v.ng  a  balance  of  two  ihous:    "  J^  itT;"'  T'  '"  ^""^-^  ^'o,,':!, 

-77';:'"'^  d"eand  owing  from  hin  to  tht  1  '"    "'"«'Hhree  dollars  and 

"And  the  deponent  saiti,  t)L  u  ^  deponent. 

that  the  said  jL.  B:Ti::Z^^^^r :''1'''  ^"^^^"'  -^"^  Geneve 
v.nce  of  Canada  heretofore  called  the  Prov  .  ^''  ''^*'  P^"''  «t"  the  Pre 

^med.tely  about  to  leave  the  Pr  'vL^o  'caLl  '"''7  ''""^''♦'  ""^  '•^  «'- 
the  sa,d  deponent,  and  that  such  denartur!  .  ."  """'  '"  ■"*'^^"'  '«  ^'«^aud 
remedy  against  the  said  James  Burn,  /      ^^^Prive  the  deponent   of  his 

capias  a,  m^^on^e^c/./o/rwH   of  JÎT    '  T'"""'  '^"^  ^^"^«'  «f  a  w  i t  ^ 

JamesBurn.,he.thesaiddepone  t  tnT  T      "^""^  ""  '^°'^' °*' '^"^  ««'^ 
remedy  against  the  said  Jam^Bu^n:       °"  ''^  "''  '^'^  '^"^  •>«  ^'«-^P-'ed  «r  his 

^«■iewS'riintr::;?-^^  ^^^-^^^  ^^^  ^-"^-^  «f  hi,  «.d 

7«ding  in  .,e  promise  «nd  aXe  T  iT'; L''"'  •?  ;'^"^^^^-  -'  'he  dep^^ 
the  same  on  delivery,  delivered  tleTaidM?".  •^""^'^  ^"•■"«  «<>  ^o  pay  for 
«a.d  James  Burns  hath  violated  iltlatee  .'  '"'f  '""^'^  '^^^'»^'  '"'  the 
any  permd  for  p«yi„g  the  said  b  aZ  ofZ'T  ""  '^'*''  '^'""^«^  '°  "«»« 
:Zr  -ars  and  --seven  rsllr^^rSi^r:^  t 

^  -  -•  -^^^^  .ne  .,,,„rchasenoo«iceordomici.i;-i:-::^:;^;:^ 
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m  the  saio.  p.  .-mce  ot  Canada,  and  the  family  of  the  said  James  Burns  reside  in 
that  part  of  he  United  Kingdom  of  Great  Britain  and  Ireland  called  Scotland 
and  that  the  domicile  of  the  said  James  Burns  is  in  fact  in  Scotland  where  his 
I'esidcnce  is  : 

"That  this  deponent  is  credibly  informed  and  doth  verily  believe  that  the  said 
James  Bura-  is  immediately  about  to  return  to  Scotland  aforesaid  as  the  depo- 

dealer  '^'  ^^  ^^'"'""  ^''''"  ""^  ^^'  '''^  ^^  ^°°*^«*''  P™<i"«« 

"Thai  the  said  James  Burns  will,  as  deponent  believes,  on  his  said  departure 
leave  no  property  behind  him  in  the  Province  to  answer  for  the  said  debt  so  due 
by  mm  as  aforesaid  to  deponent  : 

"Tbat  the  said  James  Burns,  notwithstanding  his  said  intended  immediate 
departure,  hath  refused  to  pay  the  said  sum  of  two  thousand  seven  hundred  and 
ninety-  hi^e  dollars  and  fifty-seven  cent,  currency  to  the  deponent  and  may  never 
return  to  the  said  Province. 

Jl^^^T'fT'^'''''.  ^^'"'"^  ^''^"  ''^'^  ^'''  *«  '^^P°"'^"t.  he  declares  (hat  it 
contains  the  truth,  persists  therein  and  hath  signed." 

Jfl^A  ^'^";'.""\^^«  ^"''''^>  ^^'^  ^«ve  bail  to  the  Sheriff,  and  thereupon  pre- 
sented a  petition  to  a  judge  in  chambers  to  be  discharged  out  of  custody  under 
the  provisions  of  the  87th  chapter  of  the  Consolidated  Statutes  of  LowerC». 
nada,  bee.  6. 

oJ!!ll'nlVT  ÎT  "f  "''"".'  '"^  '*  '^^'''"^  '"  «^'^«"««  that  the  defendant 
o    the  30th  Septembei    1862,  had  bought  from  the  plaintiff  a  large  quantity  o 
wheat,  payable  cash  on  delivery.     The  wheat  was  delivered,  but  the  price  was 
onlypaidmpart,Ieaving  a  balance  of  $2793.57  unpaid,  though  repeated  ap 
plications  were  made  to  the  defendant  for  payment.  P    'ca  ap 

He  had  no  permanent  domicile  in  Canada,  and  was  there  for  temporary  pur- 

rented  for  them,  and  his  own  original  domicile  was  in  Scotland.  He  had  mar- 
n.,„  Quebec,  and  lived  there  for  some  years,  and  then  removed  to  MonL  I 
with  his  fam  y,  where  he  kept  house  for  several  years  ;  and  in  1857,  he  gave  up 
his  house  and  housekeeping  in  Montreal,  and  removed  his  family  U>  ScotLd 
where  he  remained  with  them  about  a  year;  and  then  leavingbWam  jt 
Scotland,  he  returned  to  Montreal  for  purposes  of  business  ;  and  since  A  D  857 
he  ha    spen   8  months  of  the  year  in  Montreal,  for  business  purposes!  boardr; 

It  was  undoubted  that  he  was  to  leave  Canada  for  Scotland,  in  the  month  of 
December,  without  paying  the  plaintiff,  and  without  leaving 


-pay 


liim. 


pr( 


After  hearing,  the  judge  remarked  as  follows  :— 


Ross  ot  al. 

vs. 

Burns. 
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Sose  el  al 
Burns. 
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.AS: 


m. 


balancedueof|27,0.),  and  on  thh  the  ZT^      ^    I  ""'  '''^-    '^^''^  "««  * 
Defendant  had  no  pr  Perty  h  r      r^?*  T  "'^''  ?'  ^'"'^""•^^  ^''^"S  that  the 
pose  merely,  and  was  '  b  ut  to  4"  ftZ^  '  T  t"^  '"  ^  *^"^P '"^  P- 
there.and  all  this  .,ith  the  L  nt  on  nf  ^^    "<?•  ""    -'^' ^ 
now  said  that  he  had  a  dom^ci  "  Can.  '  ""t  "''''"'-    ''''  B"rns 

porary  purpose,  his  fan^ily  b     ^^^^^  *«  «^'-^  «nly  for  a  tem- 

education-that  in  fact  he   never  id  to    ,  ^^         '''"  ^"'P*'^^  '' 

his  family  had  left  the  country     TheT  .T^  '''™'*="'   ^«^^'   ^^ough 

domicile  in  Scotland.  He  rS^ed  herl  f  ^7  ^''  ^^'-  ^''''"  ^'^  ^'^  «"g^nal 
with  his  family.  After  tw^e  I'ls  L  7  'T  ""'  "^"^^  '^'^'"^  '"  ^«^^ 
wheat  for  cash  and  not  yet  p^d  f^r  i"  1  .^  ï."'''  ""'  ^"'"^  ^-^'^t  *hi« 
had  already  rejected  a  motion  o  11  and  thai'  "n""^  *'  ''=^^'""^-  ^e 
decision  in  England  or  in  Scotland-ltriawt  ^h  iT  '"'""^^  '^^^  '^^"  ^'^^ 
exactly  like  our  own,  and  he  must  d  cwl Th  "'""^'^  ''P^*^'»"^'  being 

ciples.     Mr.  Burns  ^as  a  very  rele    ^e      P^^^"' Petition  on  the  same  prin^ 
acquaintance,  and  he  had  no^aCh^l^^'  71  \  f ''"^  '^  ''^^  '  °-'-'^l 
had  no  domicile  here,   he  livS  wl  h     k     ,     ^'^'''"•^  ^'^«'''^ 
his  brother's  office,  h    had     o  pr^^l'tv  Id  t      'ï'^       ""''  ^«^^«  -«  «' 
going  to  leave  the  country,-!'  2  tlrt  'V^'"^^-^^^^  ^l^«t  he  wa, 
r^n  constat  that  his  arrang^ente  would  ?     ^^'      ,  "'"'  ^'"^'^  ^"^'"«'«^  ^  but 
in  fact  return  here.    U.^TZ-^^J^IT^'  '  °^  *^«'  ^''  -«»W  ever 
dant  intended  fraud,  but  h  d  he  do^e  !„T,Ï-^        ."'.'  '"'"^  *'^"*  '""^  ^'^^- 
manifested  that  intention,  anythnfwLvh'^"''^'  "  ''^^  ^^"^  ^^^  '^e  law, 
ercise  his  remedy  «    If  it  wlJ  ^  ^'''  '"'  "'^^''^^  «  *«»■  «laim  to  ex 

hisown  brain  or^eaH  orhpTo77  M  '^"",  "'"*  ^  '"^^  "-"^  *°  <Jo" 
only  turn  upon  facts  u^on  ^h  chTe Ld  lo  ""i  ^  ""'"  ''''  ^"""■^"  ^""'<^ 
from  the  jurisdiction,  and  for  a  1  I  know  f  ,'"^'  "  ^'°"  «^^  withdrawing 

honour  read  from  Ball's  comltaronLTT/  "'^  '^  '^'■^^^^■"  ^^ 
identical  with  our  own  on  this  point t?  'V  !'  ''^' '''"^'^  he  said  was 
jurisdiction  until  after  1.3   V^^^^^^^^^  the 

debtormightputhishanisiri>o!k:lT„s^^^^  ^^'^«^^  « 

going  away,  and  you  ca.  do  notC     fori  1?  "  ^  ^ave  nothing  here,  I  am 

back  again."    It  was  easy  to  i.nag    !  \u  ll  J/!"'  ""Z  '  """  *°  ^^"'^ 
from  debtors  being  at  liberty  to  aS  1  u        '"^'  ""»'  "'''"'d  result 

prove  their  secretltentiof  to  d^r^^^^^^^^^^^^^ 

He  was  sorr^  to  have  to  reiect  tl.Tnl         k  '  '°"'^  ^ave  no  remedy, 

without  refeTence  to  Individuais!      '         "  '"'  '^  ^^^  ''^""^'  '«  -'  «"  *'««  i«w 
The  judgment  was  motivé  as  follows  • 

..it  of  Capi„  It  m^„,fel!, \  ;  5  1  f«";^". ■»«'•"'.  praying  ,h.t  the 
tbe  ..id  ,Wo„d.nt.  MktJ„  „„  a-!--,   ,  .      .  '."'  ""''"  "^  '»"/'»»'.«i«». 
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ings  be  set  aside  and  declared  null  and  void,  and  the  sureties  of  said  petiti^ 
discharged  from  all  liabilities  under  and  by  virtue  of  the  proceedings  in  this 
caïjehad,-having  examined  the  said  petition,  the  proceedings  and  the  evi- 
dence  adduced,  and  deliberated,  considering  that  the  said  defendant  hath  failed 
to  establish  the  allegations  of  his  said  petition  or  to  disprove  the  alleea- 
tions  and  matters  set  forth  in  the  affidavit  of  the  said  plaintiff,  doth  reject  the 
said  petition  with  costs* 

TovTZ.,^  &  Morris,  for  plaintiff.  ^'*'''°"  Ai^w\fi^^à. 

A.  &  W.  Robertson,  for  defendant. 

Ï'.  W.  T. 


MONTREAL,  31st  OCTOBER,  1862. 

Coram  Badoley,  J. 

No.  1284. 

Sauvageau  vs.  La  Compagnie  du  Richelieu. 

'^*''''~?i^mvrs?f.'°'"''''''''°*  '""^'°*  collision  between  arteambo.t  and  .  .ailing  v.,ael  on 
tLmlJ,  nTr"""'  T  ""'Tl  ""'""'"'  ''•'^°«  "««''  '«ken  to  prevent  all  reaTnablepr.^ 
babiUty  Of  a  collision  on  board  of  the  Plaintiff's  vewel,  and  said  vewel  not  bavin»  theU«hte 
required  by  law  ;  the  Plaintiff  oannot  claim  any  damage*.  * 

Badoibt,  J. 

In  this  case  the  Plaintiff  sues  in  damages  for  the  loss  of  his  barge,  from  an  al- 
leged collision  with  the  steamer  "  Columbia."    The  facts  of  the  case  are  these  • 
On  the  night  ot  he  11th  Oct.,  1861,  the  steamer  "  Columbia  "  was  on  her  down- 
ward passage  to  Quebec,  and  had  reached  nearly  to  Sorel.    She  was  following 
her  usual  cou;..,  hugging  the  south  shore,  when,  passing  some  vessels  lying  so 
much  in  shore  as  to  prevent  her  safely  continuing  her  course  inside  of  them, 
she  sheered  off  a  little  to  the  north  to  give  them  a  berth  before  she  rounded  the 
point  and  came  into  the  harbour  of  Sorel.     She  proceeded  north  but  a  little  way 
when  she  took  her  course  as  usual  to  round  the  point,  and  in  doing  so  saw  a 
large  vessel  lying  at  the  mouth  of  the  Richelieu  River,  with  her  lights  up  and 
burning,  upca  which,  there  being  no  obstruction  between  the  two,  the  steamer 
directed  her  course  so  as  to  get  safely  into  Sorel  ;  the  distance  between  them 
could  not  have  been  great  and  the  steamer's  way,  under  .team,  would,  in  a  very 
short  time  place  her  at  her  berth  at  Sorel. 

The  steamer  thus  was  going  diagonally,  but  in  proceeding  to  do  so,  a  vessel 
of  some  kind,  with  her  lights  burning,  appeared  to  be  coming  up  the  river,  but 
to  the  north  ot  the  ship  at  anchor. 

This  vessel  was  going  straight  ahead  before  the  wind,  and  came  athwart  the 
Columbiajstriking  the  latter  near  the  forward  i^angway  at  about  sixty  feet  from  the 
bow  of  the  steamer,  breaking^several  of  the  upper  deck  berths  and  doing 

Wn!lr"~t"  ^"'"r  """^  ^^  Plaintiff.-Benjamia  vs.  Wilson  :  1  L.  C,  Rept3,351._ 
X«/.W«  dit  Vemnu  vs.  Tulloch,  6  L.  0.  Rapts.,  42.-.Has,et  vs.  Mulcah*,.  I  6.  Rent«. 
'  n^.nrT  ^n  ^™*"'"'  *  ^-  ^-  •^"•'  '^^^-^'^^ougall  V8.  nrrance,  5  L.  C.  Jur:  US. 
m  Ot  J  T  T-  '  ^'"''  ''°""°  =  ^'^^  of  Scotland.-Book  vi.,  Part  III  :  Chap 
in.    Of  the  imprisonment  of  debtors  as  in  meditalione  fugœ.- 


Hoas  et  aL 

vs. 

Bums. 


■i-l 
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the  persons  on  board  of'  the  cÎZl'  ZZT""'  "'  7"*  ^'  ^^'"  '' 
course  in  going  down  the  river  anïl?;:  ^l  ,^^'J''''f^^^'^^  from  her  usual 
Plaintiff '8  vessel.  '         ^^  '^'  ^°'"'"''"*  «*"ting  and  sinking  the 

the  collision  could  only  cole  frl;h^ve?'"t  "'^  '^^^  ""'^  raining,  .hat 
the  lights  required  by  Cnd  tL  she  ^o^t:;^^^^  «he  was  without 

trary  to  the  laws  and  regulations  of  the  ^rer  h.  S  Î  .'°"'''  '°^  ^^^"g  *='^"- 
the  north,  the  river  being  very  broad  the  I  a„/  T  I'V''  ^'^"'^  ^^^«  g«"«  »« 
«mbia.     The  inattention! and'w  n   of  S  and  '  ''""''  "^'^  ^^«  ^°'- 

part  and  of  those  on  boaa'd  of  her.  Now  ak".  thTr^'T"*'  ""^  '''  ^- 
reports  of  the  learned  admiralty  mZjl'.t^  ""  '°  '^'  '"^J^''*  fr""»  the 

guage,  it  is  as  follows.  'Tn  ca^^  S  ./if  ^  ^Z-"-''  '"'  '''^P*'"^  ^'«  J^"' 
first,  from  the  fault  or  misconTt  of    h  T'   ^'  '«  '"'  ''""'^^  "''^  "'«°' 

secondly,  the  accident  mvh«vlt  /r        '"^'""^  '^^'^'^  ^^^^  «°"'«ion;  or 

outfaulI'ontheTarof  ir^^^^^^^^^ 

when  there  has  been  a  >vant  of  skill  or  d  I    r^"'^  ^''''''  ""^^  ^'  '«  Wame,  as 
the  loss  and  damage  m^y  be  ot W  to      '''T' "  ^-^«»''%. 

charged  as  the  wrong-doer"  ^        ^he  fault  or  misconduct  of  the  vessel 

occasioned  by  the  faulrof  E' f  them   "  "  '''  P""^^'  ^^  ^^^^^  ''-" 

Now  in  this  case  was  the  fault  or  misconduct  on  the  partof  thp  "  r  ,      u-    . 

It  IS  m  evidence  that  she  had  all  her  li^rhf»  f^!,    .  P«rtof  the     Columbia  V'' 

course  towards  the  vessel  Ijing  at  th    mÏÏ  «  '.    t  .T  T'""'  '"  '  ^"^ 

was  no  object  to  interrupt  her  course  thTf  r        .    '^''""  ^'"'''  ^^^^  t^ere 

Plaintiff '«vessel,  that  her  elLe  wl    f       ,  ^^  "''  '""'^^'  ^'*'''  «'  «^"te  the 

people,  pilots, .;.,  caiiedrrt^rorbr  rfrp^iS^^^^^^  -i  r  '-' 

the  north.  °^  piaintitt  s  vessel  to  go  to 

It  is  said  that  the  accident  was  by  a  fault  in  the  Cnlnn^K-        • 
then  steering  direct  south  which  wJZT-         ,      Ç«l"m^>a  going  north,  and 
and  that  the  Columbia  InooZ.  ^     T\''  ^'''''  '^"«^  «^  *''«  ««"'«^o"- 
damage  from  inevirablercrelf I  Tî"^""  ''^'""'^  '"  *^«  «^^"t  o 
tunc  casus  fortuitus  non  excutt  "     '""^  '^"''"' '  ""P'»  P™"-'*  ^asum 

no^s!i:i:r:;s:::j:V"'^'^-««-  -  ^-  -.,  the  odumbia  is 

course  of  the  ColumbT  '       ^SZT""'  f'  ''"^'■'  ''''''  ««  *«  *^« 
shoro,  but,  seeing  the  vessels  at  andor    ^    ^      Ï     ''"'''      ''°"^  ''^^  «^"''^   • 
anchor  were  so  if  a  pronrlr    mp  on  ;  nl  '"'''  7''"^''  '^'^  ^««^'^  «* 

avoid  collision  with  themshe  ^7  uT  "'  ^'""^''^^  '''''^''''^  «'  "«*>  to 
and  thence  to  .o  lo,!?:!!:  ^7? ?"«^^  ^^î'  «  g'»^  -"^h  for  a  little  way 
course  in  such  lasesr    " " ""'  '     "  '""^  ""'"'  '  ^^"''  ''  ^'""^'^  *«  ^>e  '^^e  "8ual 


ind  the  vessel, 

i  alleged  that 
«t  of  skill  of 
m  her  usual 
'  sinking  the 

usual  course 
raining,  that 
was  without 
d  going  con- 
lave  gone  to 
nth  the  Col- 
tvere  on  her 
3ct  from  the 
ing  his  lan- 
e  may  arise, 
>lIision  ;  or 
ances,  with- 
io  blame,  as 
or  fourthly, 
the  vessel 
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ISIOD 


e  coll 
aving  been 

olumbia  ?'' 
:  in  a  due 
that  there 
strike  the 
i  that  her 
1  to  go  to 

orth,  and 

collision, 

event  of 

sit  casum 

umbia  is 
as  to  the 
he  south 
essels  at 
'  not,  to 
ttle  way 
he  usual 


With  reference  to  the  Plaintiff's  vessel,  was  there  any  fault  there  :-  sauv..e.« 

^er  sails  were  very  large  and  appeared  to  prevent  the  steersman  from  seeing  ahead  '"  ""^'*" 
hat  she  saw  the  steamer  taking  her  south  course  and  did  not  make  any^tempî 
to  avoid  coll.e.on  and  that  she  struck  the  steamer  with  her  bow  and  bow  prU 
showmg  that  she  was  going  athwart  the  steamer's  course.  Now  steamers  bv 
naut,ca  law  are  to  be  considered  as  vessels  navigating  with  a  fl  r  wfnd  The 
Columbia,  therefore  and  Plaintiff's  vessel,  which  w^as  saLg  with  a  flirheaJ  wld 
were  upon  an  equality.  ""• 

custom  of^he  River,  and  evident,  slmf  ITbe  th^rull^fg^ I^ait  ^ 
Ihere  was  time  enough  to  steer  the  vessel  out  of  the  way  of  the  Columbfa  and 

ctr^^oltrCo^uil-"  ?•  "^'^  '''  Plaintiff's  people  first  saw  Z  sou^h 
course  ot  the  Columbia,  there  was  a  considerable  distance  between  them  and 
sufficient  to    ake  the  vessel  out  of  the  Columbia's  course,  and  they  ^d  no 

tScoVr:  " -t  '"  r'"""  "'  "^'  *'«  ^"°^-  «^  «  collision  by  Itiling 
to  r    rr       '  ï""*''""-     ^°  P^-^P^^  "«««"««  ^^^^  ^een  taken  by  them 

we  e  in  rult^nîthTf'""'^^  "'-t'  T""^*"°^^  ^''''''  '"'^'^«'^  '^^^  ^^«7 
to  Th    faJ     or  1  «    1  ??t"'*^'"  thefirstrule  forcoUision  above  adverted 

îr^etll^rbTSelotXr         '-'''  collision,  and  ergo 
But  there  is  an  additional  and  very  strong  ground. 

Donon,  Donon  &  SMcal,  attorneys  for  Plaintiff 
LaFrenaye    ■  Armstronff,  attorneys  for  Defendants 

(p.  R.  L.) 

'  page  554,  Statuses  of  Canada,  86^8^ 
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bouaaer  «t  »).. 
Porter  et  «1. 


MONTREAL,  17™  OCTOBER,  1863. 
Coram  Smith,  J. 

Ko.  278. 
Senauer  et  al.,  vs.  Porter  et  ai, 
HeJd  .-That  although  the  Defendant*  reside  in  Low«r  r.«.w       . 

lewoea'act  forth.  reoi«ion  of  a  icwe  o»  a^rmw^  u ''^^  ^"^  »»<>•' the  lewon  and 

the  Juri,dioUon  of  a  Court  of  Law  in  j!ower  Canadt  ^'^^'  ^'"""'"'  "  "°'  "^'^^ 

By  their  declaration  the  Plaintiffs  «IloirA,]  fi,„*  i         i 

made  at  Montreal  on  the  3rd  A»  1   180^1. 1  l^     T  '""*  "''"^ ^'''^ 

the  latter  leased  to  the  PlTntiftSr  t h!  /         7".     *'°'^^'  and  Défendante, 

ure  they  prayed  "that  the  said  deed  of  lease  be  declared  to  have  been  brok  „ 

^  wUhco'u"'  ^°"«"^«^'--'^^«  '"«k-'^e-i^  i'nprove^ents.    'Z'whot 

This  action  was  niet  on  the  part  of  the  Defendants  by  an  exception  didina 
loire  ;  grounded  on  the  following  reasons,  to  wit  :-  ^  "' 

onr^abt  fZTZ^  ^""'-  ""'."P'""  '"  ""'  ^^  ^''°  ^«'^^  ^«'^'-■«^-"  ^J^^t  this  hon- 
ourable court  hath  any  jurisdiction  over  the  Defendants  to  com»«l  fh«„,  i  ' 

be  se  «side  by  the  present  action,  is  situate  at  Ottawa  City  in  that  nart  of  t. 
Province  of  Canada,  formerly  Upper  Can...|a.  ^  ^    ^  "^  ^'" 

Thirdly    Because  the  cause  of  the  present  action  «rose  within  that  part  of  th« 

tned^and  deter.n.ued  according  to  the  laws  of  the  «foresaid  part  of  theUd 

Fourthly,  Because  there  is  no  law  in  forco  in  «li«i  .,«,.  ,f  u  • 

Fifth  ,,  B«c.„.,  tU,.  I,<„„,„r.llc  ,«„,i  ,„„la  not  r«„,|„  »,„  juj.,,,™,  ,„  !,  . 


(1.)  Vide  Story,  conflict  of  1 


nly  «ppliM  to 


anri. 
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and  has  force  and  effect  in  Upper  Canada,  and  has  no  force  or  effect  whatever  tseuauer  ot  a, 

in  Lower  Canada.  „  ^^■''•.  . 

Ti,    •   J  '  rorterotal. 

1  he  judgment  ot  the  court,  although  not  motivé  sustains  the  execption  déclina- 
toire  for  the  above  reasons,  and  in  the  following  terms  -.r- 

The  Court,  having  heard  the  parties  by  their  counsel  upon  the  exception  dé- 
cUnatoire  pleaded  by  the  Defendants  in  this  cause,  having  examined  the  proof 
and  deliberated  thereon,  doth  maintain  the  said  exception  diclinatoirc  with 
costs,  and  in  consequence  doth  dismiss  this  action  with  costs. 

li.  Devlin,  Attorney  for  Plaintiffs. 

J.  Monk,  Attorney  for  Defendants. 

p.  R.  L. 


MONTREAL  31st  DECEMBER,  1863. 
Coram  SMITH,  J. 
tio.  268a. 
Dc  Bemijeu  vs.  Rodrigm. 

This  case,  and  three  others  of  the  same  nature,  were  decided  upon  the  foi- 
Jowmg  grounds: 

The  defendant  was  represented  by  Messi-s.  Doutre,  Daoust,  and  Doutrc.  One 
of  these  gentlemen,  Mr.  Pierre  Doutre,  died, and  the  remaining  two  came  before 
the  court  retaming  the  same  name,  Doutre,  Daoust  and  Doutre,  and  moved  that 
the  instance  be  declared  pitimée. 

Per  Cttriam.-Therc  are  four  cases  in  whicli  the  same  questions  come  up.  Per- 
emptwn  (Pinstanrs  has  been  moved  for  in  all,  by  the  attorneys  to  the  record 
Messrs.  Doutrc,  Daoust,  a.ul  Dcutr...  But  Mr.  I'ierro  Doutre  has  died  since  the' 
commencement  of  the  action,  and  therefore  cannot  now  act.  It  was  argued 
that  this  was  a  legal  copartnership,  which  like  other  copartnerships  was  «n 
Ihv  moral,  «n.l  as  wh  might  act  like  individuals.  H„t  there  waa  no  such 
Ihmg  as  a  coimrtnership  of  brains. 

The  Court  must  know  tim  attorneys  who  appear  before  it,  and  it  is  as  impos- 
sil)le  f..r  advocates  to  continue  to  sign  the  nan  .  of  «  deceased  partner  as  it  would 
be  for  th-m  to  assun.e  th,.  style  of  old  firms  which  had  ceased  to  exist,  which  wa« 
nevertheless  posMble  with  n.ercantile  copartnerships.  An  advocate  certainly 
could  not  represent  himself  as  O'Sullivan  and  (Jranl, 

The  survivor,  might  have  styl.d  themselves  Doutro  and  Daoust,  without  any 
substitution  of  attor..cys,  but  they  cannot  make  an  application  to  the  court  in 
the  name  of  a  dead  man. 


H.  d'  U,  Laflammt 
re.  VaousI 


Motion  Tûinnittii 


Dout 


f«r  Plaintiff. 


and  DoHire,  for  Defendant. 


I.      ii 


n  '  1 
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MONTBBAL,  3lBt   DOTSMBM,  1862. 

Coram  Smith,  J. 
No.  1179, 

Fehruyer  v.  Poirier  and  Decaré,  Garnishee 

The  Plaintiff  then  m«7e  a  Lot ^  t    h      i" '^l'^""''' "^  *^«  ^"""^««■ 
the  Garnishee  to  pay  Ti  u VssTs    L     t     fl  '^'*  ''''  ^^"'*  ^«"I^^  «^'^er 
due  the  Defendant  4d.,  acknowledged  by  the  Garnishee  to  be 

cout^oS  Pi~S- til^^^^^^^^^  The  proper' 

of  the  «ttachnienT  ^  '"  '"  '""'"^  *'^  ^''"«^  ^^^  ^««""g  on  the  Lrits 


Drummond  and  Z?«û«yer  for  Plaintiff 
(f.  tt.  t.) 


Motion  dismissed. 


MONTREAL,  3l8T  DECEMBER,  1862. 
Coram  Smith,  J. 

|No.  916. 
Beaudry  vs.  Fa«e<. 

nto„d.d  ft,r.p.,.  of  con.pen«.«„„  ,t  ,"dVK  .I'ewth.tit  wm 

le«v«  to  Doftud.nt  to  replead.  '^"'  '"'  '"'""'"»•'«  "»  ■  demurrer,  witU 

The  Plaintiff's  declaration  alioffed  that  tli«  l'J„in.in- 

i'.ri.lf  ding    h.  „"Zri       •"',"  '■"'■"  '""'■°"'  «"'■''  «"'"  i»  "■• 
of  nion«y,  for  whioh  "lu'llirrT  i°"  j'"  '''""'*  "«««l  là'"  «  l«r«.t  .um 
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was  no  allegation  of  compensation  in  the  body  of  the  plea,  nor  in  the  prayer 
which  was  as  follows:-" Pourquoi  le  défendeur  se  réservant  de  prendre  les' 
conclusions  qu  .1  a  droit  de  prendre  contre  le  demandeur  pour  répéter  de  lui  ce 
qu  li  a  payé  de  plus  qu'il  n'était  dû  audit  demandeur,  conclut  au  débouté  de  la 
dite  action  avec  dépens.  " 

To  this  plea,  Plaintiff  demurred  as  insufficient. 

Per  CuHa,n.  Plaintiff  was  a  Curi  who  had  succeeded  to  the  Parish  which 
defendant  al.o  a  (7«,e,  had  left.  The  latter  had  collected  the  tithes  for  a  term 
part  of  which  had  been  served  by  the  Plaintiff.     Plaintiff  claimod  his  share. 

?e  olT  .'  T^:"""  '\"'  '^'  ^''"'''''^  ^''^  "^^  «-'^'^'«^^  ^°  ••^^«ver,  because 
he  owed  the  defendant  a  larger  sum.  He  did  not  pray  that  his  daim  should, 
be  compensated  against  that  of  the  Plaintiff     Now,  even  adopting  the  extreme 

sTod  f  b       ^""^  "'  f  r ^'^'  ^'"*  ^°"  "««^^  "°*  -P--'V  1-y  that  one  deb 

hould  be  compensated  by  the  other,  there  must  still  be  somltbing  to  shew 

ha    compensation  was  the  theory  of  the  Plea.     It  did  not  necessarily  follow 

that  because  Plaintiff  owed  defendant  one  debt  he  should  not  have  a  right  of 

ac  ,on  for  another  due  him  by  defendant.    The  demurrer  of  plaintiff  to  dlfend- 

rXtt  """"""'  "''  '"^'^  ^°  '''"''  •■•S"'"  -'»•'"  twenty  days  from  dateof 

i>.  Oirouard  for  Plaintifl',  ^"'"'''""  ^"»-"'»'»«^- 

Médtric  L.'uctol  for  Defendant. 


Be«udry 

V», 

Vinot. 


H«ld,- 


MONTREAL,  31  October,  18G2.' 

Coram,  Smith  J., 

No,  )811. 

Laniflandi,  tutor,  vs.  Slamfield  et  al. 

to  iutS  d!"  V''"^  'T'-  ''  '"  "''""^"'  ''  «'^"  ^''«  -'"«  -  -'--  i"  order 

Îo  CourL  .  T    TT  '""^"''  "'""  ^'"  '^^"«  ••"'''«^'  i"  this  cau.e. 

ho  Uurt^  having  heard  the  Plaintiff  and  Joshua  Stanslield  one  of  the  «aid 

Defendant.,  by  , heir  respective  counsel  upon  the  meritH  of  thi«  cans     MarT  « 

S  Hnsheld  and  Murdoch  Morison,  the  other  Defendants  in  thiscau  e    ot  ha"  ^ 

appeared  at  the  sa  d  heiring,  having  examined  the  proceedings  and  document! 
0  Uecord  and  d«  .be,ate<l.  considering  that  tho  Tutorship  of  the  twen  ^e  ^Ju 
one  thousand  eight  hundriHl  and  sixty,  by  which  the  said  PuLff  . 

tiff  brought  the  prosent  action  in  hi.  o.mli.v  .„.■  „....„: ,  ^«"'«ttho  1  lan- 

■==- ■ ;    "    ••   —   -J-!-  ! -J  ••:  iiiioT  unaér  M&<i 
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urea  ana  sixty,  and  that  bylaw  such actf  de  tutelle  should  have  hpon  „„t.  •  *    a 
previous  to  the  institution  of  the  present  action,  and  tei„"  h'^^^^^^^^^^ 
r^.strat,on.  no  action  could  be  legally  brought  thereon,  dtf  dllSe  p it 

A.  &  W.  Robertson,  Attorneys  for  Plaintiff. 
^'>';««^w  tfe/r.irM,  Attorneys  for  Defendant,  Stansfield. 

(F.R.L.) 


MONTREAL,  20th  MAY,  1862. 

Coram  Badglky,  J. 
No.  1483. 

Hohha  vs.  Seymour  et  al. 

Hbld  :-rhât  »  motion  by  a  b»Ulff  to  «mend  hla  return  of  .ervir-o  oi  .  Wrt»  /.«  .u.  w  ^.      . 

Uring  been  m.de.g.ln.t,aid  return)  Will  be  reSwlo^^^^^^  ""  '"*'^'"'<"'  "*/"«* 
CroM  <fc  Bancroft,  for  Bailiff. 
?'.  McCord,  for  Defendant.  * 

.1.  L.  U. 


MONTREAL,  27th  SEPTEMBER  1862. 
Coram  Monk,  A.  J. 

No.  1482. 
Hohbs  vs.  Seymour  et  al. 

the  Defendant»  at  th«  SL  L»-"-""-  ii-h  w   .  .    .         . .  "  *"•  '"'•  <>' 

fylo.1  for  pica  to  the  action  a  ./em^m-er  and  an  exception  à  la  form,  .nd  an 
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pr«,m,ed  .  motion  k  Oonr.  brfo,,  Mr  J„.Lo  bI,!  J  V  .T*''''''''' 

admitting  that  ho  h.d  mad.  .  mi.laL     ™!  !!j?  ^'  """"<""»  '■"*«, 
«dcd  that  tho  Baiiiî  „o.,d  ritinto  tT.«  Zl  ^To^  L'"'°« 

oooaalod  ^i^û  .CS;.'  "'"  *""'  ""  f"'"""  »»  f'>™«"--  «'  «"  — 

^«"»  <fe  Bancroft,  for  Petitioner.  Petition  granted. 

7'.  iVcCorrf,  for  Defendants. 
i.  t.  it. 


SUPERIOR  COURT. 
MONTREAL,  21st  FEBRUARY,  }8e3. 
Coram  Monk,  J. 
No.  no. 
Bullitt  et  al  vs.  Shaw  et  al. 

DefbndMt,  deliverod  the  not.  to  1  «id  C  *  i  "     °'"  ""'  ""«""'"  *"**  *"• 

'•  note  in^^it?n;:  beari  "   dl   t^^^  *^"'^  ««^'«■■"  P™---v 

'•  after  the  date  o    t Z  sL  nl  n  ^^  "^  *"'  '""^  '^'''^^'  "'"«  "'«"t»^"« 

"  said  noîe  to  the  PWniiff  &c' '  ''  ""'"  ''"^°'"''  ""^  ''«''^«^-'  '^o 

t>.étu:s::^r:r^:°t;^r'n  f  V"  ^-'"'--^^  °"  ^^«  «--'  ^^- 

tiffs.  whi,.h  could  not  harboer^wT    T  '''^  '^  ''"'  ^"^''^  "^  '^'  I^'«'"- 

maker  «  the  le      b      „  'dT.^     """  '"  '""  •^"^«^•^^  '''  ^«"'-^^  '>^  "'« 
suffleient.       ^^     '      '  ""^°'  '''^  «-^rcnm.tancos,  I  hold  tl.at  ,he  declaration  i. 


-    •rtîlîtlCÎS, 


OriMn,  O,  C  fo. 

A'*rr  «é  Nagle,  for  Defendant. 

(f.  W.  T.) 


1 


Demurrer  dismlssod. 
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MONTREAL,  2nh  SEPTEMBER,  1862. 

Coram  Badoleï  J. 

No.  7288. 

Rolland  VS.  neuffer  and  Zafontaine. 

tue  doM  and  coM.  uniL  .0  ^l^oJ:tZ'^rnTX^:Z:^^^^^^^  """'  "">  '^'* 

In  this  case  a  rule  was  taken  against  the  Bailiff  charged  with  a  writ  of  ex- 

IT"  «g-st  the  moveables  of  the  defendant,  ordering  him  to  appea    ^ore 

the  court  on  a  day  certain,  toshew  cause  why  he  should  not  be  decLedVobe 

m  contempt  of  court,  and  imprisoned  until  he  paid  the  plaintiff  £29   hV  3d 

exTcutiol."  "'''"'""'  '"'"  '"'""  '^  ""''  ""'^  "'^  ^^*"-  '«  '^^  -i'  o? 
Per  (7«nam._The  court  cannot  grant  such  a  rule.  The  Bailiff  cannot  be 
held  responsible  for  more  than  the  value  of  the  effects  seized,  which  may 
amount  to  a  great  deal  less  than  the  debt.  The  first  thing  to  b  ascertaS 
^«st  be  as  to  what  effects  are  seized.  The  court  will  therefore  order  theb  iM 
to^make  bs  return  w.thin  forty-eight  hours  after  service  upon  him  of  the  i^f 

Denis  é  Desnoyer»,  for  Plaintiff. 
(J.  L.  M.) 


MONTREAL,  22nd  DECEMBER,  1862, 
Coram  SMITH,  J. 
No.  678. 
ANDREW  ROBERTSON,  it  ai,., 

VB. 

ANNE  JANE  ATTWBLL, 

AMD 

DONALD  LORN  MC'DOUGALL, 


PLAINTIVri. 
DiriNDANT. 

Oarnishri. 


(oru.).t  MontrcSth  J-l        '" '^  '"""""'"'<'«""•'«'"•»  word*  •■,w„rn&./or,  „«.. 

Montreal,  this  3rd  day  of  Novemhni-   ififlo»    a  ft      .V     ■'^"'^"  ""■  "n»  city  of 
<l«vit«nd  ,,u«sh  Httachment.  for":-""'  ^^'^'''"""  ^™^  ^  ""'  ""''^^  '"«  »«■ 


■«Ifr 
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Attwèu. 
AIcDoDcaU. 


dala^:''"^  '"  "  ^'"^^  ^°  ''«^'^  °^  -'•-^^^  of  loss  of  debt  or  sustaining  Kot..o„..., 
^  J^n^i-That  the  words  of  the  statute  were  sacramental,  and  had  not  been  fol-       *'^""" 

llt^^.^Jl •'"'■''^  ^"^  '"■®^'*'''  «nd  bad. 
*tti. — Affidavit  was  insufficient— anfl  ..f-.^  IX      i 
Superior  Court,  Montreal  October  term         ^^"^'''«*«J-  «<>-.  «tal.  (Monk,  J.,) 
Cons.  Stats.,  L.  C,  p.  71 7  and  p.  774  • 

L.  0.  Reports,  vol.  9  p.  305,  Warren  et  al.,  vs.  Morgan. 
,.  ;;        -«  •  10,  P- 205,  L'Horst  vs.  Batts.      ^ 

vol.  11,  p.  fi,  Talbot  vs.  Donnelly 

J.  A.  Perkins,  Jun.,  for  Defendant. 
(*.  A.  r.  ft.) 


MONTREAL,  Urn  FEBRUARY,  1863. 

Coram  Smith,  J. 

No.  29. 
„  _  -4mW  vs.  Laurent  et  al 

person,  cnnot  ,uo  out  .writ  o  ^15  ^2.3""°  ^  """"'^  "'«'"''"'•  '«^  b^  ''ta  to  . 
U.lrd  party  who  b^He  Into  th-,  hcl^nf^Ztl  th!  „°,  '"T."  ""^  "'•""  ">  "«'  h»nS  oU 

unless  the  landlord  .I.0  Join  hi,  tenant  In  the  .1>S  «  W,  deb  J""  ""^  """"  ''"  ""  '*"' 
The  facts  of  fho  case  were  as  follows-    A„M  1   ai       .' 
w.ck,  with  prohibition  against  .ub ieuL  a     '  ^  „  Ï  A  7  •'"  /"'"  "^^  «"• 
i«g  to  his  wife,  for  a  sum  of  £46  Ja  !  ^^  ^'''•'"""  ^'•■««^^  belong- 

May.  1860.  Berwick  emledlnir^T''''"'  »"^*' ^'^  Po-^-on  fn 
ber  1861.  when  without  i^l^lZ^^Z'i  t ';?"'"'"«"'  ""  ^-^- 
one  Pradget,  who  forthwith  we^  ntfn  ''"^'  '''  ""'''«'  ^^e  house  to 

in  tl,e  house  belonging  tJ  BcT:  fc"  nr'T"";"'  "l"  ^^''""'^^  ^«''*'"  ^--'-e 
in«ubl«nt.apiano;hfchirha7L7r"  7'r'  '"  *'^  '"^"«^  *'  «  "'«"^le 
ignorant  of  the  proprieto  «hi     0    1  ,'  .'^''^""'''"*''-     ^''e  Plaintiff  was 

time  in  Februa,/j  aS^,  C  1  ft  Af oT"  ""!  '"  "''^  '"'^«"^-^-  9-"« 
the  house  excepUng  th^  piano"^  On  th!  8  h  Ï  ""  T'''  ""  ''^  '""""*'-  *» 
out  notice  to  the  Plaintiff  «nd  h.vinl  ,  ^  [''''  ^^^^'  ^^'  Defendants  with. 

o«t  a  Writ  of  Hevendiclnt  '   S  L7n,  ^'  *^'^  T'"'^"-'  '>'•  P-^i^ot.  sued 

<^one  and  the  p.ano,  was  removed  by  th« 
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l    A;jM        Defendants,   without  the   knowledge  of  the  Plaintifl^      Within  eight  davs 
,  .u^nteta,.  afterwards^  the  Plaintiff  was  made  aware  that  the  Defendants  ZloZ 

:'  ou   a  Wr^  of  Same  Gagenepar  droit  de  «ui<e attaching  the  piano  in  the  hands 

lliottlT  *'^  '''''''  ''-''-'  '-'  '''  "-^  ''  ''^^'^^  ^'^  P-- 

B  J!ior''-?f  '  \^l'  .^<''^'«'-^^'««.  ««t  up  the  lease  for  £46  and  assessments  to 
Berwick,  with  prohibition  to  sublease  ;  thepossession  by  Berwick  ;  the  non  pay- 
ment of  rent  and  the  indebtedness  of  Berwick  to  the  amount  of  £22  10s  for 
two  quarters  of  rent  ending  the  1st  May,  1862. 

^i?'V!!'  '""^''^  *'  '"'^  ^°"''  ^^'  reasonably  worth  the  said   sum  of 
£46  and  the  assessments:  That  among  other  articles  of  very  trifling  value  with 
^hich  Berwick  had  furnished  the  house  as  security  for  the  rent,  there  was  in  the 
house  a  certem  piano  which  whs  in  fact  the  only  security  the  Plaintiff  had  for 
L  rj^M      .       ""'^  ''"''  ^""^  ^'^  ^^  '^^  ^^'""^  ^^  -^30  and  upward  :  that  on 

l-laintiff,  he  Defendanta,  without  the  knowledge  and  consent  of  the  Plaintiff,  had 

»"  broken  in  o  the  said  house,  and  unlawfully  removed  from  it  the  piano  fo  the 

purpose  ofdefrauding  the  Plaintiff  of  his  lien  on  the  piano:  that  the^  had  by 

LndoUarr  "  '^"  P'^^ÎBes  damaged  the  same  to  the  amount  of 

The  conclusion  of  the  declaration  was  in  the  following  terms  :  "  by  reason  o 

h    d  th  V    K  'T"""  '"'  '^  '''"  ''^  ^'"•"''«'  «^^^^  «  "gh'  '0  luring  «rand 
he  doth  hereby  bring  suit  and  prays  that  a  writ  of  saisie  gagerie  par  droit  de 

removedT  "       r,"  '"""  ^^  '""<^"  ^'■"•^«^^^'  ^^ ^'^'^^  '-'^  ^een  by Zm 
LTv  b   dlT  T    5"T'r'  '^"'  "^^  the  judgment  of  this  Honorable  Court  U 

ûnlr  ho  W  •!  T  ''^"'°''  ''"''  ''''  '''^  P'*'^''  «'^  ^«  b«  «-«<l  -d  attached 
under  the  Writ  of  .«me  ^ayme  to  issue  in  this  cause  is  subject  to  a  lien  and 
pnvilegeinfavourofthe  Plaintiff  for  all  the  rent  due  and  to  become  due  îo 
^.t,  the  sum  of  £22  lOs.  Cy.,  under  the  said  lease  and  tacite  reconduction,  knd 
thereupon  the  «a,,te<;aç,me  or  attachment  of  the  said  piano  may  be  dec  ared 
good  and  va^^d  ;  and  the  Defendant,  jointly  and  severally  ordere/and  adjudged 
witjiin  such  delay  as  the  Court  may  appoint  to  replace  and  bring  back  at  their 
own  cosU  and  charges  to  the  house,  leased  as  aforesaid  to  the  said  Berwick  the 
said  piano  to  the  end  that  the  same  may  be  forthcoming  to  answer  as  gage  for 
he  payment  of  the  said  renter  sum  of  £22  10s.  ;  and  that  the  said  piano  may  b 
0  d,  and  out  of  the  proceeds  of  the  sale  thereof,  the  said  Plaintifi-  may  be  paid 
he  aid, urn  of  £22  10s.;  and  in  default  of  the  Defendants  replacing  and  bring- 
ng  back  the  said  piano  to  the  said  house  No.  140  St.  Antoine  Itreet  withfn 

ftdjudg^  and  condemned  to  pay  and  satisfy  to  the  Plaintiff  the  said  sum  of 

^  II  ,t:„  H  •■     ir     T  '  '"^  ^''''^''  ''"'*  ^^'^  Defendants  be  adjudged  and  con- 

|i  ^em nod  jointly  and  severally  to  pay  and  satisfy  to  the  Plaintiff  th!  said  sum  of 

yiO  M  and  for  damaffes  as  arnrftsai.-j.  ih~  ~i--i-     •->        ■   •• 
lat.  Defendants  fi 


I 


rruuJU  IViUJ  COSiB. 


in  effect  pleaded  that  one  William  I'radget  having 
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taken  possession  of  the  said  piano,  on  or  about  the  Yth  December,  1861  they 
had  sned  out  of  the  Circuit  Court  a  Writ  of  Saim  Revendication  against  the 
said  Pradget  as  détenteur  o(  the  said  piano,  that  they  had  entered  the  said  house 
and  had  taken  the  said  piano  by  the  hand  of  justice,  which  action  was  still 
pending;  that  they  did  not  know  Berwick,  and  that  he  had  not  since  the  first 
May,  1861,  occupied  the  said  house  :  that  the  said  Berwick  had  never  been  in 
possession  of  the  piano,  and  that  the  Plaintiff  had  no  right  of  pledge  droit  de 
suite  upon  the  said  piano. 
The  Defendants  further  pleaded  tbe  general  issue. 

Smith,  J.-After  stating  the  facts  said  that  the  principle  in  law  was  undoubt- 
ed that  the  lessor  has  a  right  of  gage  on  furniture  placed  in  the  house  though 
he  farnitore  be  the  property  of  a  third  party.  The  only  difficulty  arose  out  of 
the  facts.  The  action  was  brought  against  Laurent  and  Laforce  alone.  The 
action  18  defective  in  form.  It  is  an  action  against  the  piano  alone.  It  ought 
to  have  been  against  the  tenant  debtor  also.  In  the  case  of  Ayl  win  vs.  Gilloran 
4L.  C.  Repts.,  360,  cited  at  the  bar,  the  debtor  was  in  the  record.  Tt  is  clear 
that  the  aotion  is  defective  in  form  and  must  be  dismissed  with  costs. 
The  judgment  was  motivé  as  follows  : 

"  The  Court  *  *  *  *  considering  that  the  said  Plaintiff  hath  failed  to  show 
any  right  ,n  law  by  reason  of  any  of  the  allegations  of  the  said  Plaintiff  in  his 
declaration  to  have  or  maintain  the  conclusions  of  his  said  action  as  brought 
doth  dismiss  this  action  with  costs,  «fee."  ' 

Action  dismissed.* 
Torrance  &  Morris,  for  Plaintiff. 
S.  Rivard,  for  Defendant. 
E.  Barnard,  Counsel  for  Defendant. 

p.  W.  T. 


Auld 
v«. 
Laurent  et 


MONTREAL,  31  Octobre,  1862. 
Coram  Monk,  J.  A., 

No.  2288. 
Gauthier  vs.  Dagenait. 
Jugé,— lo.  Qno  It  dot  oonaisUnt  en  une  «omme  d'areent  est  >li<;n>hiA  »..  i.  «. 

de  .on  mart  et  do  lui  dimont  autoriZ»  ^dL  «"'.l^'Va  JnT™   "''*"  '"  "'"' 
20.  Que  n„..r«t  .or  cette  .o^.e  dotale  ne  court  .ue  dXrd^rderSd.Calre 
U  Demandeur  réclamait  la  somme  de  |75,  balance  de  la  dot  que  le  Défen- 
deur avait  constitué  à  sa  fille  Delphine  Dagenais  parson  contrat  de  Ir^^l" 
avec  François  Leclaire,  reçu  le  13  avril  1855  par^evant  Maître  Houle  eT^n' 
confrère  Notaires  ;  avec  intérêt  depuis  réohéance  ex  nature  rei  et  laquelle  som^e 

T\ÎVT^'1''  *"  ^^"•"''"''  P"^  «<^'«  ^^  --î-  reçu  !e  '2  m  r    ,862 
HouIé,  N  P.  par  la  dite  Delphine  Dagenais  alors  séparée  de  biens  de  son  man 
mm  par  lu.  dûment  autorisée  à  ce  f.iro  moyennant  la  somme  de  $86.  ' 

»iii{„_"ki     7      "7 .'"'  ""'""'"^  '"  LToronaeur  yinidn  quo  cotte  dot  n'était  oas 

abénable  et  que  la  cession  que  sa  fille  en  avait  ainsi  fiite  au  Demandeur  éfa^ 
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Cttnthler 


comme  le  dot  dtait  une  obligation  rture/le   '  '  ""''*  ^^  ^^'^  ?"  ^'««^-^ 

Monk  J.,  the  action  is  for  $95.  bein*.  *^^  ft.    t,  , 
•nterest.    The  interest  can  be  giv  n  onfy  froL  1 IV  "J''  "'''  *''  ^- 
of  a  sum  of  money  given  by  the  DefendltTv   /  T'^"    ^^'«  '^"^  <"'»««*» 

The  action  is  properly  brought  Iga  „!  h«  D  f  ^'''  t^''^'"^  ^'^^  C«""i"e' 
Dagenais  and  Francis  Lecli  e  fs  tm.lf '"r'^i^ï'  ™"'"^^  '''^«'P^-- 
This  dot  is  not  an  obligation  ^12  Th  '  'f  '"'  ''  '^  P"''^^  «^^«'^- 
«  contract  of  mariage.     It  must  thl  If      k      T  '  ^''"«  '''P"'»'ed  in  and  by 

the ...  is  «^,1 ,2:2  S  :;  :  :j  7^-  j^^  ^-stion  whetht: 

th.8  case,  the  wife  having  the  absolute  1 7        .f  ^*  '^'  '^'"^'  *''"'•     »«*  in 
*ion  de  biens  could  transi    his  sui  of  T  Ï""  ^'^^^'^  ^^  ^'^^  *4P«m. 

band,  according  to  the  principe  o7L  oM      'I  ""Ï  ''^^  "'*''°"'^  °^  h^^^^tus. 
which  we  are  bound  to'ollow  in  thi!  coï;':'^'  '"  ''''"''  ''  ''""^  ^-'-- 

^-  W.  Sicotte,  avocat  du  Demandeur  Jut^gment  for  Plaintiff. 

(P.i4'  ^''*'"*'  *'''"'**  "^^  I>^fendeur.  " 

M0NTREAL,31  DECEMBRE,  1862. 
Comm  Smith,  J, 

No.  1231. 

J  ■^"y*''  «*  a'-.  VS.  Prieur  et  al 

La  déclaration  alléguait  que,  le  24  mai  IS-iO  l      n 
^ne  quantité  de  fleur,  formant  en  total  t^  '        ^^'»*"'^«"'-«  avaient  vendu 

les  Défendeurs  avaic-.'t  payé  «2       que  il  DéLT'"^  ''.  ^'''''''  «-  '«qu  1  e 
dcurs  de  demeurer  dA,osifaires  de  Ta  fleuf  n  ',  '''''"'  '^^"'"^  ^««  ^^'^nan- 

les  Défendeurs  devaient  la  prendre  f  iTe  exli^ f  ^"°V  ^"^«'  ''^^'^  '-^-'^ 
candeurs,  pro..ocUnt  aussi,  les  Défendeu  s.  ^0;;'"  T  ,""^*^'"«  ^«»  De- 
ques jours  ;  que  les  Défendeurs  quoiaue  sn.r^r  P'"'  ^'  ^*  ^«'"'  ««»«  quel- 
prendre  la  dite  fleur,  auraient  tS  Xr"!  T^* '"''' ^" '^"«-' ^^ 
jeptembre  après  piusieura  notifiST  Ss'^înl/t'  '^"^  ^«"  '«  «» 
dears  vendirent  la  dite  fleur,  ainsi  qu'il  est  d-,  !  *"  ^^f^^^^"".  les  Deman- 
«t  aux  risques  des  Défendeurs,  qur  i  fl  ur  a  „!f  "  J""'  ''"'  ^^^^  '«  ''°'"Pt« 

Les  Défendeurs  plaidèrent  nue  le«  n»I    7 
parceque  la  fleur  prétendue  vendue  n'éuit  nT,  !""  "'  P'"'*''"*  ''"'^''''  •  lo. 
titésdemème  flour  parmi  laquelle  devU L       "°'^'  *.'""'"'*  ^'«"t''^'' quan- 
<leur8,  qui  ont  acheté  sur  échantillon  «t  «„      a^'"'  °*"*  ''^"^"^  ««  I>éfen. 
dait  leur  vendi.  ;  2o.  parcequï  ;^  .  !L"r  TT-  ^°*'  '*  «"^  ^"'o"  préten- 
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d  actioa,  ce  ne  serait  que  pour  inexécution  de  contrat  ;  4o.  parce  que  les  Deman-    Doye,  c  ., 

deura  en  recevant  «25  lors  de  la  vente,  avaient  accepté  cette  somme  coZe   ZKJ 

«ne  indemnité  suffisante  pour  inexécution  possible  du  contrat. 
Les  Demandeurs  prouvèrent  par  leur  commis  les  faits  allégués  dans  leur 

décaratio„,etdeplus  que-dans  le  commerce  de  fleur,  il  se  lit  souve  t  d 
ventes  de  fleur  livrable  à  une  époque  ultérieure,  sans  que  la  fleur  vendue  se 
trouve,  au  moment  de  la  vente  entre  les  mains  des  vendeurs.    Quelque  soient  le! 

maintenu.     Il  arrive  aussi  que  malgré  que  la  fleur  vendue  soit  au  momeit  de 
lavente,entre  les niainsdu  vendeur  et  à  son  magasin,  la  livraison  n "stZ  lél 
que  pour  une  époque  ultérieure.    Dans  l'un  comme  dans  l'autre  cis  c'est 
"  l'acheteur  qui  profite  ou  souffre  des  variations  du  marché." 

Par  un  autre  témoin  les  Demandeurs  établissent  l'usage  du  commerce  comme 
suit:  "La  fleur  se  vend  sur  échantillons,  qui  sont  parfois  envoyés  par  la  pol 
et  des  vente,  considérables  se  font  ainsi  sur  l'examen  d'échantilLs  et^  par 
correspondance,  ce  qui  exclut  la  possibilité  de  la  tradition.     Du  moment  où  le 

IZTlZT''  f  \^'T'''  '^''^'''^''  ^^  ""«^  «'  P'^^d^^  respectivement 
est  donnée,  la  vente  est  parfaite,  et  de  ce  moment  les  variations  du  marché  sonraux 

veti:..''"'''  de  l'acheteur,  quoique  la  marchandise  reste  en  la  possession  d" 

Per  Curtam.~The  question  raised  in  this  cause  has  long  been  settled  hofh 
here  and  m  England.  Actual  delivery  is  not  necessary  to  f  ive  ful  eÏect  ^n  Ï 
a  contract  of  sale  of  flour.  ^      ^  ®"^°*  ***  * 

The  case  of  Gould  and  Binmore,  Vol.  VI.  L.  C.  Jurist  d  298  Ko  lo^i    ». 
been  decided  in  accordance  with  that  principle.  ^'        '  '^''  ^** 

Doutre  é  Daoust,  pour  les  Demandeurs.  '"'^™'"*  '"  '^'""^'''^• 

Drummond  d-  Bélanger,  pour  les  Défendeurs. 

(J.D.)  ,    , 


MONTRÉAL,  31  OCTOBRE  1862. 
Coram  Badoley,  J. 

No.  1SI4. 

Hoy  et  al.,  vs.  Turcotte. 
Ju««:-<JuBdani  l'espèce,  le  débiteur  est  déch*nré  du  n.i«m««*  .1.  i 

rétention  p.r  son  créancier  de  bl  letrSt.  pa^r  d  "  «!™  f  ôïïn  '^'""!'  ""  '""•'  ""  '* 
ment,  quoique  l'un  de  ce.  bli.eU  ne  soit  p„  encZ  ZtZ'^V^^  7i:^l7J^VlT' 
été  que  longtemps  aprôg  leur  échéance.  .  *>«  que  les  deux  antres  ne  l'aient 

l    - j. ,,„...     ^.j^     pjjj.    UJjicjg^ 

Le  Défendeur  opposa  à  cette  aolion  une  exception,  par  laquelle  il  prétendait 
qu'ayant  réglé  de  compte  avec  eux  lu  22  juin  IsSo,  iûe  trou'v«t  ne  £r  dévot 
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T«rcottc 


et  de  plu,  en  argent  172.40,  f,i,..,  ,„  to^t  MM.».  é<,„ iv.î°rà  tTZ  , 
suit  •— "  Nni,=  o„^„„  ^'»r  ieur  leure  au  id  juillet  1860,  qui  est  comme 

JrJ'^°IZll"!'  ''"'  '"""''"'  "  P'«'«"1«»'  «I»"  dans  ..  éU.  d, 

en  par  Ini  leur  foumimm  u„„  h!!,?^^     '  ""  °°"'"°'  ''»"■  '«  '»"i». 

«ne  bonne  c.udoTerTouritTéu''?  '"  ""!  P"P"*»*  ■>" '«"  Jonnan, 

r™™  au»  De.a„d,„r.  ni  ^po^^Sn'^Sre!"'^  "'  "•'^»"^' 
aucune  fa  on  ni  pTS7^,,tn  TT  '^^  """"P'"^  ^«  '«^  ^^^^  <ï«"e  «" 

.nc^:  d?;T:'o"sr:;  r^t -f  ";  r^'"^  ^"^  ^^  ^'"«*  ^«  Renier  e. 

compte  les  Demandeurdans  leC^I^^  .  •''"""'  '*  ^^  '«"^  ^^*  ^« 

<3ue  1-.  î>^r-.        .''*"'  '^"''  réponses  sur  faits  et  articles.  nrAt«n.ia;»j,t 

-qje  ,,  i,^;ci,uour  leur  ledevait  encore  une  balance  àt,  «97  aÔ^'     • 

«avoir:  oaiance  ae  »37. 42,  comme  suit, 
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Montant  de  l'atermoiement, ^gi^g  gg 

Reçu  le  montant  du  billet  de  M.  Barrett^ $96. 18 

Do    de  M.  Boulet, 6t!oo 

Accompte  de  celui  de  M.  Tellier, "     45 .00 

Par  argent  du  Défendeur,  le  25  juin  1860, 89!33 

^°  ^0  Je  18  juillet  I860,...,.     4O.OO 

336.60 

^«'»"''«^"« $37.42 

L'un  des  Demandeurs,  Dutbrt,  dans  sa  déposition,  admit  qu'il  lui  avait  été 
donné  par  le  Défendeur,  en  Février  1860,  un  bonus  de  $20  pour  des  inlél 

Le  témoin  Gélinas  dépose  que  les  trois  billets  en  question  n'ont  été  rerus 
par  les  Demandeurs  que  comme  «ûreté  collatérale,  et  que  ceux  de  ces  bilkt. 
qm  om  été  payés,  ne  l'ont  été  ,ae  lou,  temps  après  leur  échéance  ;  e  que  "  r 

vu  qu    le  Défendeur  ne  s'y  ,  t..  ;  pas  cou:  .rmé,  et  que  ce  n'était  qu'en  juille 
suçant  que  le  Défendeur  avai.  tr.u.mis  1.  trois  billets  en  question  LUZt 
garanti  le  paiement.  ^  " 

*.Mtt,.t  p.  33,  i),.«JT,  „.£„„«.  '^■«"«""  !.««.,  p.  110,  Jlto,„„, 

3o.  Il  a  été  jugé  que  dans  le  cas  même  où  le  créanninr  «'«,.*  ^a       ... 
créance,  n'étant  pa.  ane  preuve  de  IHntenZnéTZZJrl  ,1T    ^"  '"'  "'""  ^' 

13  Guyot,  Vo.  peine  contractuelle. 

Troplong,  Privilèges  et  hypothèques,  No.  199. 
cited  by  Mr.  .Ounkt  on  page  ^rnotrcî)  '       "^  "  ''"""'  *"'  ''"'  '^"^''"""^^ 

.0 'bir^fto™:  trs;;xit  t6f '^dT?  r  ^"^-^^ 

non,n«.iH-np  „~r.p,i  „-,,  .     .,         '^epiember,  1861.     The  Defendant  sets  un  a 
'"" " "^'^^^^  ^i'*"  ^>'  ^^em  under  the  following  circumstances  • 

J^sum'o'f  mon''' '"''"''""  *'''•'«' ^«  '^'^^'  '^  -"'«  by  three  notes 
and  a  sum  of  money  amountmg  altogether  to  $373.00,  equal  to  16s.  in  the  £ 


Kor  ot  «i„ 
Turcotta. 


(  if-i 
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Soy  et  al 
Turcotte 


the  Defendant  produces  a  rough  statement  shewing  these  figures  On  the 
28th  June  1880,  he  pays  them  in  cash  $89.32  as  per  their  receipts  and  re- 
çoives back  from  them  the  three  notes  referred  to,  to  return  them  altered  ac- 
cording to  their  wishes,  to  meet  the  conditions  agreed  between  them  The 
Defendant's  letter  enclosing  the  notes  is  dated  the  12th  July,  1860  and  is  as 
follows  : 

•^''*'  *«''  """^  possible  pour  avoir  ces  trois  billiets  à  courte  échéance 

•""'«  ^  '<^»'"  échéance  je  vous  garanti  qu'ils  seront  payés  en  plein 

Si  TOUS  n'acceptez  pas  ces  billets,  ayez  la  bonté  de  me  les  renvoyer  par  la  m'aïlè' 
et  81  vous  les  prenez,  comme  je  l'espère,  ayez  la  bonté  de  m'onvoyer  un  reçu  dé 
tout  compte  pour  argent  et  billete  jusqu'à  ce  jour. 

On  the  13th  July,  i860,  the  Plaintiffs  acknowledged  his  letter  ns  follow. •_ 

"  Nous  avons  reçu  votre  lettre  avec  son  contenu,  et  à  votre  prochain  voyage 
"  en  ville  nous  réglerons  cela."     And  they  retained  the  notes. 

The  amount  of  these  notes  with  the  cash  paid  in  June  amount  to  «323  68 
to  which  adding,  says  the  Defendant,  $50  paid  by  Molançon  to  Plaintiffs  on  his' 
behalf,  would  make  up  within  a  fow  cents  the  said  sum  of  $373.90,  being  the 
«mount  of  the  composition  stated  in  the  rough  statement 

The  account  produced  by  the  Plaintiffs  shews  the  payment  in  June  of  «89  32 
and  on  the  13th  July  «40  instead  of  $60.  Dufort's  answers  on  fails  et  article, 
•hew  this  statement,  making  up  the  «373.90. 

The  deposition  of  Dufort,  one  of  the  Plaintiffs,  admits  that  $20  was  paid  for 
which  no  credit  was  given.  This  «um  more  than  com,.letes  the  amount  which 
Defendant  w,«  to  pay  and  which  the  Plaintiffs  agreed  to  receive  from  him  in 

After  the  payments  of  these  sums  and  the  receipts  of  the  notes,  forminir  to- 
gether  the  actual  amount  of  «373,  which  they  agreed  to  take  from  him,  being 
Ifis.  in  the  £  in  full,  they  turn  upon  him  and  claim  the  balance. 

This  is  not  a  question  of  law  ;  it  is  one  of  fact  and  of  justice,  and  both  justice 
and  equity  are  m  favour  of  the  Defendant's  good  faith.  Ho  requested  them  to 
return  the  notes  of  h.s  friends  if  they  were  not  satisfactory,  they  never  intimated 
to  him  that  hoy  had  gone  back  from  their  agreement  or  only  received  the 
notes  and  cash  on  aceounl.  but  loft  him  in  the  belief  that  they  would  act  by 
h.m  with  the  same  go<Hl  faith  that  ho  had  perfected  his  agreement.  Looking 
with  care  as  a  commercial  jury  would  do,  I  think  the  righU  are  with  the  Defon 
Uant,  and  ttie  action  is  dismissed  with  costs. 

Lafrenaye  é  Arm»trong,  Attorneys  for  Plaintiffs. 

Dorion,  iJorion  ct  Hinical,  Attorneys  f„r  Defendant 

(P.R.L.) 
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n.  &«,„,  /.„  and  Life  l,„„anc.  0,„,^„, 

VS. 

Oibh  and  othert. 
,  AHmc*»,u„_c„»aTK»o„„„    ''"'"-^»»°'"«»— 

1000^.  c>„r.n.,y.  by  a  policy  c.f  i„t        .!  ,      ,     "'7';  ^>'  ^'•"  '"  ''-  «^tont   of 

-0.  engine  a.i  „...,.i,  of  tlie^^ ^o  S  ';;;;"'  «'-',  '-'    -^then 

to  ply  bo.  ween  (iu.bec  „„,!  „.„  u,,,,or  L  ko  "„  '.i  I'"'''  '^''"«^  "'  ««■•«'. 

prov,«o:_..provi,k.dalw«y.,,|,„.  „i    ,ol  .         '""'""'"''   *''«  f-'lo'vi,,., 

;m  if  the  .Hn.0  ..ospo.,iv.ly  won,  ^  >;  '^^t     ^^  '"/'"'  ""-  — 

Tho  Bovon.h  condition  e,u,or.o.l  on   I  olio   l     "''""'  '"   *'''"  '^"""y"' 

«; --f-.^  * t  ro.p„..iLlo  fo,  0    i     ..  'I":  ";  '"'^^  '"  «■«>"«-  :-"  Tl.o 

by  or  .hr.,u,|.  „,.,  ..,,K„i„„  .■„,.,,  /     '-J    -  '-<»«,..,„„„,.„,„„„, 

jhHil  be  on  the  ,.,.., ni,,,  „t  tho  ti.no  who,  „  '  ,  '  '  "'"'^'"  "«*K-.npowdor 

on  tho  ,..„,,.«;  but  thi.  con,"      ;i,'    7'';'"'^'^'^''''''«K««i..u.t,n„do 
''<l«mH«oo.H.asiono.lby.,r,|.ro,Jh     Im.  »'«  ro,,,o„siblo  for  any  lo„  or 

0"/.o...y«,.,,.„.,:,,,^^,,J'^;;^^-o.^;-phono.;;    TI.  Tin.^   .,,„, 


J'ily,    IH60,    dL.«ir..vt.i!    K 
Siiporior  Court  foi  th 


hy  I  ho  poll 
oi-j-ondent»  sued  tho 


'I'V.  WMji.  on  tlio    i"7.i. 


•ubmiitod  to  tl 


lie 


,      '"  •"'">  inMir.d  in  tho  polioy.     Th 
J"ry  having  boon  .otilod  by  thojM.JK. 


«PpolUnt!»  in  tho 

"  <|in'f«tinn«  of  fact  to  be 
ill  «ocordanoe  with  the 
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'l"he  Beacon  practice  of  tbe  Court,  the  case  came  on  for  trial  before  the  judge  and  a  ipecia! 
lngur»nc(!;Co.  jury.  The  execution  of  the  policy  and  the  loss  of  The  Tiiito  by  fire,  having 
Gibb  &  otiipfs.  been  duly  proved,  evidence  was  tendered  by  the  respondents  to  prove  that  it  viras 
the  custom  and  nsual  practice  amongst  freight  boats  of  the  same  kind,  and 
on  the  same  line  as  The  Tinto, ,  to  carry  gunpowder  on  freight,  and  that  this 
custom  and  practice  was  well  known  at  Quebec,  with  the  view  to  show  that  the 
said  clause  in  the  seventh  condition,  endorsed  on  the  policy,  was  not  applicable 
to  the  insurance  of  such  n  vessel.  It  was  admitted  that  the  gunpowder  had 
nothing  to  do  with  the  destruction  of  the  boat,  and  that  the  destruction  would 
have  occurred  and  would  have  been  as  complete  had  there  been  no  gunpowder 
on  board.  The  jury,  by  their  answers  to  the  questions  of  fact  submitled  to 
them,  found  that  the  policy  had  been  executed  ;  that  The  Tinto  had  been 
destroyed  by  fire  whilst  covered  by  it  ;  and  that  satisfactory  proof  of  the  loss 
had  been  made  to  an  amount  exceeding  the  sum  insured.  The  third  question 
submitted  to  the  jury,  was  as  follows  ; — "  At  the  tiino  the  said  steamer  Tinto  was 
"  80  consumed  by  fire,  was  there  any  quantity  of  gunpowder  on  board  the  said 
"  steamer,  and  if  so,  what  weight  or  quantity  Î  To  this  the  jury  answered,  "  Yes, 
"  we  find  that  a  package  containing  about  100  lbs.  of  gunpowder  was  on  board 
"  as  freight  and  which  th».  owners  of  the  said  steamer  were  not  precluded  by 
"  their  policy  from  carrying."  Uponthis  finding,  the  Superior  Court  struck  out, 
upon  the  motion  of  the  appelh'.  Is  so  much  of  the  finding  of  the  jury  in  answer 
to  the  third  question  as  slated,  that  tlie  tospondenls  were  not  precluded  by  their 
policy  from  carrying  the  gunpowder,  and  g,\\e  judgment  on  the  merits  for  the 
appellants.  Tliis  judgmoii:  was,  on  appeal  to  the  Court  of  Queen's  Hench  of 
Lower  Canada,  reversed,  and  judgment  was  entered  for  the  resjwndonts. 
Against  this  judgment Jhe  appellants  appealed  to  her  Majesty  in  Council. 

Manisfi/,  Q.  C,  and  J.  Brown,  for  the  Appellants:— The  seventh  condition  of 
the  policy  absolutely  exempt*  the  company  from  making  goo<l  any  loss,  in  case 
more  than  20  lbs.  weight  of  gunpowder  should  l)o  on  the  promises  insured  at 
the  time  when  any  loss  should  happen  ;  and  the  jury  found  that  there  was 
more  than  20  lbs.  weight  of  gunpowder  on  board  of  the  steamer  st  the  tmie  of 
the  loss.  The  construction  of  the  policy  ia  a  (juestion  of  law  for  the  Court,  and 
not  a  question  of  fact  for  the  jury.  The  finding  of  the  jury,  that  the  owners  of 
the  «loamor  wore  not  precluded  by  their  policy  from  carrying  more  than  SïOlbi. 
weight  of  gunpowder  wa«  ultra  virgs,  and  mere  surplusage. 
On  the  facts  found  by  the  jury  the  appellants  are  entitled  to  judgment, 
Tlie  Solicitor  (hneral  (Sir  R.  Palmer,  Q.  C.)  »nd  Chtrlei  Pollock  for  the 
reipondents  : 

The  respondents  ar*  titled  to  judgment  against  the  appellants  for  the 
amount  of  the  Iohi  occasioned  by  the  fire.  The  clause  on  the  Mv<tn(h  condition 
it  not  applicable  to  the  vessel  insured,  and  therefore  ought  not  to  bo  taken 
M  incorporated  in  tlie  terms  of  the  policy.  The  policy  of  insurance,  being  a 
"contract  aléatoire,"  muet  according  to  the  law  which  prevails  In  Lower 
Canada  be  carrie<l  out  in  good  faith  ;  and  there  ii  no  plea  and  no  evidence  of 

on  the  purl  of  the  insured.     The 


conoea 


Pgligo 


mere  f»ct  that  100 11».  of  gunpowder  wim  un  board  the  vuaeel,  such  guDpowder 
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S.."p™<l.r  on  flight  bjit.  vewl  Jr.   "''■"';•    "'f  ""''"l  ">'<'*""«.». 


I'Me,  aiJ  know,,  „  10  bo  bv  tb-  a,,„„lk„,.  .,  h  T  '^  ""''  "'""'  1'"'  <•'  '■<" 


carrying  it  "  ""  P'««"<fe<i  by  their  policy  from 

Tbo  foIlowloR  «nlborilies  «ere  lefenw)  to  ■      J    j 

4;  Arnould,  on  iL  J Z^:rZ'-^:,    ^  d'Ass^ance.  vol. 

Com^,«y  (4   Lower    Can.  R  p    107V    a'nH  T  "•   '^''  '''''""'  ^"*«-"- 

«ppel!«nu,  Th    He«.o„T,ifea  /;    ^IZrcr"'^'"'  f?  ""''^'  ^'^' ^"^ 
upon  the  respondent,'  stenm  vessel  Ti r to  t^,^"?'  "^  ^"'''•'  ^"^"''«' 

which  arises  in  f:,eca«e,X  whether  lrt?f  *  f'      ""^  ''''  «"'v  question 

tbe  polio,  en,ers  into  .:J;ZC^Z  pllt  ^""^"''^^  ^"^^-^  «P- 

-re  inapplicable  to  the  ^     ^:':^C'r'''  ""^  '''  ^''""^^  ^'^'^ 
application  of  tho  conditions  to  til  nr  '  \      """"«^  '''"  ^"«''^'■«»  «^  the 

effect--.,  that  this  polio/     It  eu'lT'".  .'"  °' ""  ^"""^  "^  ^'"^ 

"-veral  conditions  an' roj  a  «  cTn  ^  ^  '""''  "'""  '«  «"^J^^  ^^  ^^- 
"•«me  «re  or  shall  bo  «pplill    .",'""  '    '=--"  -P--d,  so  far  as  the 

steamer  was  entirelv  dL'ro.ed  by  fi  J  ^^j'  LT  !"" '^^ '''^ '"''"^'  ^«^^ 
.-^gainst  the  company  t..  recover  thn,!!'  .  /  ^"■"""'  """°"  ^'"  l"-o"gl>t 
it  I.M  been  obse'rve<(  nol  ij  r  7  1'"  '"""""•     ^'^  ^'-'«-'ion, 

premise,  at  the  time  when  any  l„  s  hi  ,  «''I'T^''  «''«"'J  ^'^  «n  th, 
Rood.  And  the  plea  averred  L  at  .Ttr"'";,"^'  '''"  "°'"^'  "«^  ^«  "'•<1« 
there  was  on  board  tlove-el'a  lair  ?'  ^'"'^  ^*'  ''""'^«J^^^i  ^7  «re 

The  p..rties  being  :::::^:y:zz:2l/r7'''  ''■'".^^'^-  '^^«''»- 

question,  to  bo  submitted  to  the  iurlJ      ?.  "  '   '""""'  "^'"t».  '^e 

of  those  ou^iiinn^u.       -   -        ^"^  "'''"  determined  by  the  Court:  .„,!  „„. 
at  the  time  the'said'sie^lrTilT""'^  "^  ^  con.idere<t~i.  the  thir.i;  ^^7 

.-tRvof  ,„„po.,;::rj't;::;;:r^^^^^^     r^"-  - 

quantity  f  "  "*'*'  •t«»iner,  and,  if  so,  what  weight  or 
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w'.d  Mb*^'"     ^P*'"  ^^^  *'•"''  ^•"*'  question,  with  tlio  others  was  submitted  to  the  jury,  and 
""vt  T     ^^^^  feturncd  for  answer,  "  Yes,  we  find  that  a  package  containing  about  100  lbs. 

Glbb*otl^,r».  "of  gunpowder  was  on  board  as  freight,  and  whicii  the  owners  of  said  steamer 
i     "  were  not  precluded  by  their  policy  from  cnnying." 

I'  It  is  quite  clear— it  is  admitted,  indeed,  by  ail  the  judges,  and  there  can  be 

no  question  about  it~that*the  latter  words  of  this  finding,  "  and  which  the 
owners  of  the  steamer,  were  not  pn-cluded  by  their  policy  from  carrying,"  wore 
beyond  the  province  of  the  jury.  It  was  taking  ui)on  them  to  decide  upon  the 
construction  of  the  contract  I  suppose  that  the  course  in  tlie  province  in  these 
Cflses,  where  the  jury  are  required  by  the  provincial  statute  to  find  a  special 
verdict— that  is,  not  a  special  verdict  as  the  term  is  understood  in  this  country, 
but  to  answer  distinctly  to  the  different  questions  which  are  settled  by  the  Court 
to  be  proper  to  be  submitted  to  them,  is,  that  an  application  is  afterwards  made 
to  the  Court  to  apply  the  verdict.  Accordingly,  such  an  application  was  made 
by  the  Defendants  in  the  action  ;  and,  in  addition,  there  was  a  motion  to  strike 
out  the  words  to  which  I  have  referred  in  the  finding  of  the  jury.  There  was, 
perhaps,  no  necessity  for  this  motion,  as  the  latter  part  of  the  finding  of  the 
jury  might  have  been  treated  as  menc  eurplusnge  ;  but  the  Superior  Court  took 
it  into  consideration  and  decided  that  the  words  ought  to  bo  stru(;k  out  from 
the  answer  of  the  jury,  and  then  gave  ju  Igmont  for  the  Defendants. 

From  this  judgment  there  was  an  appeal  to  the  Court  of  Queen's  Bench,  and 
after  argument  the  Court  wsis  divided,  three  judges  being  in  favor  of  the  lles- 
pondcnts,  mil  wo  in  favor  of  the  Appellants.  The  judgment  being  also  in  favor 
of  the  Appellants,  there  has  been  an  equality  of  opinion  amongst  the  judges 
who  have  had  to  decide  t!io  question  in  (he  Courts  of  the  province.  Two  of 
the  Judges,  the  Chief  Justice  and  Judge  Mondclet,  who  were  in  favor  of  the  Res- 
pondents, were  of  opinion  that  the  word  "  premises"  was  applicable,  in  the 
seventh  condition,  to  the  case  of  a  steamer,  but  their  decision  proccede  1  on  the 
ground  that  a  policy  of  insurance  was  a  contrat  aléatoire,  which  must  bo  carried 
out  in  1,'ood  faith,  and  that  the  company  could  not  be  relieved  from  their  r-js- 
ponsibility  to  answer  for  the  loss  without  proof  of  deception  and  fraud,  and  a 
further  proof  that  the  fire  had  extended  by  reason  of  more  than  the  limited 
quantity  of  gunpowder  being  on  board.  There  was  not  the  slightest  ground  for 
suggesting  any  deception  or  fraud  on  the  part  of  the  company;  {and  as  to  its 
being  necessary  to  give  proof  that  the  fire  had  extended  by  reason  of  a  breach 
of  the  condition,  this  seems  to  introduce  into  the  contract  an  entirely  new  term. 
It  i»  important  to  observe,  that  in  thih  very  seventh  condition  there  are  instances 
in  which  tlie  company  have  expressly  stipulated  that  they  shall  not  be  liable 
for  any  loss  or  damage  which  has  been  occnvoned  by  or  through  certain  cireum- 
•tances,  as  explosion  in  one  case,  and  the'use  of  camphine  in  another;  thereby 
distinguishing  in  terms  between  those  cases  where  the  lo;«  must  l)o  brouglit 
homo  to  the  specified  cause,  or  t<>  the  use  of  the  prohibited  article,  and  tl;e 
Cftso  in  question  of  their  not  being  answerable  wore  there  more  than  2t)lb8. 
weight  of  gunpowder  ôîî  board  ;  whcthor  it  has  occasioned  the  UM  Of  ilôt. 
Badgloy,  J.,  in  part  of  his  judgment,  seems  to  think  that  the  condition  is  not 
applicable  at  all   to  the  cane  of  a  stt-amer  ;  but  at  th«  close  of  it  he  takas  a 
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îench,  and 


"and  transportation  in  steamers    butTf  t     f  "?^'^^'"-  '«««  article  of  freight  ^aSP 
"20  lbs.,  and   the  ve.el  tlfir  ."le  Z'Z  T  '"^'  '^^  "^^  ^^  '^^  -   ^iL. 
Here,  again,  the  contract  is  construed  a  'a  nst  the  '""^T^^'  ^°''  ^''«  '«'»•" 

0/  words  which  entirely  change  its  l.:I'':Zr'^  '"  'ï'  ■■"^"'>"^^■- 
t>ona,,ainst  having  ,nore  than  a  certainXntitv  of  '  ""'^ '"'^''^"'"^^  P^^^'^i- 
rendered  inapplicable  by  inserting  the  words  "for  uf"  ?""''?'"  '"  ^'''^  '« 
the  argument  before  their  Lordshins  itl!    l  '"'°  ^''^  condition.     In 

Responden.  that.  fro.  the  ut o'llt  'rel??^  "  *'^'  ^"^^  «^  ''^^ 
have  intended  that  the  part  of  the  8^611  inlV  '  '^''  ^"''''^  ''«"'^  "«t 
tho  steamerinsure.;  and  that  therweTe  'S^^^^  'l"-^'-  ^'^.U  apply  to 
could  not  have  been  in  the  cortemoiZ!  Tu  "'""'"^'»"c<^«  to  shew  that  it 
-"  should  be  so  understoo  rS^to  c  ty  "  ''"*  '""^  ^^^  "  P-"  - 
mont  where  it,  is  „sed  in  a  pecu  lar  ens  "  1  ff  "  V  *'""  '"  "  """«"  '"«^'•«- 
-idence  is  admissible  to  pro'vT    e  ha   t^    ""î  ■''*  "^'''''*^^  "-"-g. 

;  ood  the  word,  but  it  is  no'  admisslbler  X^:  "'  ^  '''''''  -^- 
the  word  "premises"  although  in   pomdarl.  ^^  "'''**  "''?'«'"•  ^ow 

<n*^;,  in  iega,  language  mean^s  «'a  2  c  t^^'  ''  ".  «PP'^^»  ^o  build- 
and  the  question  here  is,  i„  what  sen!  !•  ^  P'"''"""'^  expressed"- 
be     gathered     from    the      contract      tse  /"'  "  "^^''   -''•''»   '^'« 

evidence  As  Lord  DenmansaT:tcsf  P^^^^  not  from  any  extern 
Ac^  6.U"The  question  i„  IhL  and  otW  fare^oT  T  ^"«-(«B.and 
.nstrumonts  i.,  not  what  was  the  intention  Tfth/  ''"'""°''«"  ^^^ '^rilten 
"  meamng  of  the  word,  they  have  used  "  Suon.  T"'^'  ''"^  '^''«'  '»  the 
-admissible  in  thiscase  for^hepurros^'of  pl^t.  hT""*  ""'  «^■■^-- 
"  prem.ses,"  the  parties  di  1  not  intenS  to  include  the  r*  ^  ?  ""^^  '^  *^«  '^«'^ 
of  the  u>sur«nca,  what  is  relied  upon  appoa^to  bt  ?"■'"'"  ""''J^^*  "'««« 
the  condition  inapplicable.    It  is  said  thlt^r  "'^  'n«uffl«ient  to  render 

«♦««-t;  that  it  was  the  «4  o"   e t  r     'f  ;^T^"''^  "^^^  «  '-    "g 
powder  on   freight;    that  thi.^as  Cwn  L  M  "'"P'""  '°  ««^'^  ?"«? 

must  be  Uken  that  they  did  not  mea  Mo  i„cl  !  T"""'.'  ""^^  '^'-«^-e,  it 
co„du,on  in  the  insurance.  But  assume  th^ttt  T"'""  "'  '''^  "«''««th 
that  u  was  the  usage  of  a  steamer  of  this  Zll^'  r^"°"'  ^°  *^«  «^^  «nr 
freight,  why.  hould  they  not,  for  ;h„  IvT  ^  °V"  "'''"^  «""P<>''de.  .'..on 
preventing  more  than  20lbs.  of  .  ^  ,  hlT^"'  ^"  '«  ^°  ''"it  their  risk  by 
one  lime  J  If  the  condition  i.  no  to  IT  ^  f'""''  ^'"«  <'*^"°d  at  any 
;r  ««  -n.,,.ence  will  follow  :  1^  it  be  llrlT  ^'  ''^  """'^^  "'^ 
he  company  desire  to  guard  them.elvc,  in    !  ,  V      ''"''•  '"«"^«^  ""t 

the  hazard  of  there  being  upon  the  pre  111 ,  ^"""  *"'*  •'"•'d'"»»  from 

-•  q-ntity  of  ."npowL  J  .^  ^7;;  ;j -«  ^^^^^  ..  a  f.i^t 

hose  h«..rdou,  risks  for  which  an  a.l.."L  !,"?',  «'T^^_^'  «'t^^.^tber  from 
W  swiing  that  gunpowder  under  "nV^i;. '""""*  "  "**  ^  P*'«*'  •»»«  'ondi- 

;^r;-  -«ht,  duHng^he  who,  tn  i  „  ::  Tt";"  '■;•  '°  "^  •''"-«^-  »^^ 

and  forwards  o«rg.,ei  of  gunpowder  t  >«  P"''°^'  ""^^^  ha-kward. 

»»»e  additional  'i-k  iocurrl,;7n;  i'-J^Te' ^"^^"'f  "«  P-"-'^- 

•0  of  the  vessel  taking  fire  «,.d  being 
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::j  riot  originally  by  an  explosion,  but  of  course  the  gunpowder 
riuiterially  to  extend  the  fire,  the  company  would  be  answerable  for 
GibbTotiu'rs.  the  loss.  :'i.(.  question  then  is,  whether  assuming  under  these  circumstances 
that  it  was  more  probable  that  the  prohibition  with  regard  to  the  amount  of 
gunpowder  should  be  included  in  ll'c  contract  between  the  parties  than  not,  th« 
word  "  premises"  must  not  receive  u  reasonable  construction,  which  would  n.!v1;vi 
it  apply  to  this  particular  contract.  Now  it  is  quite  clear  that  the  popular  sense 
of  the  word  is  excluded,  bi':;iuse  there  are  no  buildinjji  to  be  insured.  Tier,  i', 
only  remains  to  give  it  that  meaning  which  the  reasonable  construction  of  the 
contract  requires.  Mondelet,  J  ;  says,  that  "The  form  of  the  poiijy  is  one  vhich 
"should  not  have  been  made  use  of  relative  to  a  stearr.or;  but  inasiuuch  as  this 
"policy,  though  improper,  has  been  .T-cn^tod  by  the  insured,  and  they  must  be 
"  taken  to  have  read  it,  since  they  have  signed  it,  it  is  right  and  j'lst  that  the  word 
•'  'prciuises'  should  bo  interpreted  against  tl.t  m,  and  adjudged  to  r.-fer  between 
"  ti!.i  panie-î  to  the  steaiuer,  which  was  the  object,  the  sole  object,  insured." 

If,  then,  this  o.^uliticn  is  applicable  to  the  subject  insured,  the  only  fp^^^- 
tion  which  aris«.3  upon  it,  is,  whether  the  liu:ts  bring  the  case  within  the  condit- 
ion upon  which  .  ,ç  findir:,:  of  the  jury,  that  there  was  at  the  time  of  the  fire 
more  tliar  20  lbs.,  wt'ii»ht  of  ^■unpowder  on  board,  is  conclusive.  Under  these 
circumstances,  it  is  qutt  ii\jmaterif\l  whether  tne  fire  was  or  was  noi  occasioned 
by  more  than  the  t-pviided  quantity  being  on  board. 

The  parîies  Lave  agreed  to  this  as  a  condition  in  the  policy,  ;n\d  the  cases 
wliich  have  been  adverted  to,  of  the  effect  of  deviation  upon  marine 
ins-uranres,  are  goo:]  illustrations  of  the  way  in  which  parties  are  bound  by 
contracts  .fthis  descrijHion.  It  is  familiar  law  that  a  wilful  deviation,  althoufrh 
the  loss  is  not  occasioned  by,  or  attributable  to  it,  exonerates  the  underwriters 
from  liability.  So,  again,  take  a  life  policy.  Wo  know  that  in  England,  these 
policies  invariably  contain  a  stipu;'alion  that  the  insured  is  not  to  go  beyond  the 
limits  of  Europe. 

Now,  if  the  party  insured  goes,  even  fur  an  instant,  out  of  Europe,  though 
without  the  least  injury  to  his  health,  this  condition  of  the  policy  attaches,  and 
the  policy  becomes  void.  This  being  so,  all  that  remains  for  their  Lordships  to 
say  on  the  present  occasion,  is,  that  it  being  admitted  that  this  condition  is 
applicable  to  the  case  of  the  steumer,  the  subject  insured,  and  it  having  been 
found  that  the  condition  has  been  broken,  the  judgment  of  the  Superior  Court 
was  a  correct  judgment,  and  the  judgment  of  the  Court  of  Queen's  Bench 
r-^versing  that  judgement,  cannot  be  supported.  They  will,  therefore,  recom- 
mend to  her  Majesty  that  the  judgment  of  the  Court  of  Queen'i  Uench  be  re- 
versed, and  the  judgment  of  the  Superior  Court  be  afBrmed  ;  and  that  the  re- 
spondents should  pay  the  costs  in  the  Queen's  Bench  and  also  the  cost»  of 
this  Appenl. 

Judgment  r''/>  rsod. 

Manhty,  Q,  C,  J.  Bmwn,  for  Appellants. 

Sir  R.  Palifier,  Q.C,  SoUciior  General,  aîid  Charhi  Pollock,  for  E  .  ,  .    'ont«, 

(w.  E.  n.) 
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COUR  SUPÊ  :IEURE. 
ARTHABASKA,  2C  MARS,  13G3. 
Coram  Stuart,  J. 

No.  298. 

^élcveau,  Jie,uérant  un  Bref  de  Quo  v^ananto. 
VS. 

T    X    -.  Ji^neau, 

Jugé  :-Qu>U  .ufflt  pour  réponse  à  une  roquéto  libolMn  H  .  Di^deur. 

ot  de  remplir  iliégalemont  et  sans  droiUe    rt  '  '^'."""'."•"'t  *  ""«  P3rso.n.e  accusée  d'occuner 

Le  Requérant  nu!  e<it  P„i,;„  f         ,  '-'""*«•»•'" '«'te suwant  la  bl. 

^'•ArthabL,  s4ii;;  :i:  'nr;j.:rr  '  '-r  '^  ^^"'•°'"^-  ^^  «'•  ^-•^- 

.        -tP-sarec,.t.,ibe,iée.du  le)  Z"  tsc/r,';::;'.'  ^"^^-' ^^  ^-- -1- 

pour  la  municipalité  de  h  paroisse  do  S  V  u'^Z  f'  '""'''"^''•^  municipaux 
avait  payé  toutes  cotisations  oTttxei:  ^  '  T''"'*^'^"^'^'  '''  'î"'''  >'  «■  <^t 
élection  des  conseille.  mnrHZu^ZJ^T  V"'  '"'  ''''''  '-"^  ^'«  '"  ^-nière 

^tr  Piï:^r:f :;:'r-  r^.^  :;:!n.:::s--  ^^"^  -"^^  ^- 

cultivateur,  a   usurpé  'et   ul^rcT:'  1  ''   ''"'^"'   ''^'■''""^-'^^   -^'"•^^. 
de  conseiller  W,  de  la  m  2^,t  ,    S"?"""^  '"^g»'-"«^^^  ^e   la   charge 

et  pr,v,léges  appartenants  à  un  consciVleTL  1,  V  .''?  '"  ''"'''  ''''''  '^'«  '^'"'^'^ 
rome  de  St.  Norberr  d'Arthaba'ka  '        "  ''"°  '"""'^■'■palité  de  la  r  a- 

aux  délibérations  du  conse-Xn    ntl    ÏÏ    n  ''"'t'  ''  "  "^'"'I^^  '^^  '^  P"«  P-^^t 
passation  des  règlomonts  et  ré  ,"  ,     !  '  '""nicipalité  et  a  participé  à  la 

réunions  tonaes.'depuis  le  la^T    'l..^''^'^'^^  l!"^  '^'  ^"^  ->-i''  'orsl  ses 
"«urper  et  remplir  illégalemonf  la  dite  ^'T     "'  •*"'"■'  ''  ^"'''  ^°"'i"<"-'  * 

ment  et  contrairement  ,\  la  loi  '^  "*'  '°'"""'  *«'.  «^  ce  illogale- 

Que  par  suite  de  ce  que  dessus  In  ,i;»  ir 
gaiement  et  sans  droit  lllT.     'f    '     f"^''^^  ''""«""  ""-Po  et  sVmnaro  il!.. 

dite  municipalité  /«.a/^do  ïanTroi«„  'utX  '\"  """T"''  '"""■^^'P«'  P«^'  'a 
jamais  eu  aucun  droit  à  la  dit   dZ,  ^"'"••*  ^'^^"'«^'aska,  et  c,„'il  n'a 

«  -^r^.  et  dont  il  .w  C:';;;^::::;:;::  :::;-er  mumci; ,.. 
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II 
il 


BtfliTmu, 

Ti. 

Juneau. 


•MM2 


Pourquoi  votre  Requérant  demande  qu'il  émane  un  Bref,  commandant  au  dit 
Pierre  Juneau,  d'être  et  de  comparaître,  le  dixième  jour  de  mai  courant,  devant 
un  des  honorables  Juges  de  la  Cour  Supérieure  pour  le  Bas-Canada,  siégeant  à 
Arthabaaka ville,  dans  la  dite  paroisse  de  St.  Christophe,  au  palais  de  'justice, 
en  la  chambre  des  juges,  pour  répondre  à  la  présente  requête  libellée  et  dé- 
montrer et  prouver  l'autorité  en  vertu  de  laquelle,  lui,  le  dit  Pierre  Juneau,  s'est 
permis  d'occuper  et  exercer  la  dite  charge  et  franchise  de  conseiller  local  de  la 
dite  municipalité  de  la  paroisse  de  St.  Norbert  d'Arthabaska,  et  qu'il  plaise  à 
l'un  de  vos  honneurs  de  déclarer  que  le  dit  Pierre  Juneau  n'a  aucun  droit  d'ex- 
ercer la  dite  charge  de  conseiller  de  la  dite  municipalité  locale  de  la  paroisse  de 
St.  Norbert  d'Arthabaska,  et  que  par  le  jugement  à  intervenir,  le  dit  Pierre 
Juneau  soit  déclaré  coupable  d'avoir  usurpé,  et  de  s'être  emparé  illégalement  de 
la  dite  charge  de  conseiller  municipal  de  la  dite  municipalité  locale  de  la  pa- 
roisse de  St.  Norbert  d'Arthabaska,  et  qu'il  soit  exclu  et  dépossédé  de  la  dite 
charge,  le  tout  avec  dépens,  distraits  en  faveur  du  procureur  soussigné,  le  dit 
Requérant  se  réservant  le  droit  de  prendre  telles  conclusions  ultérieures  qu'il 


avisera. 


(Signé,) 


L.  G.  HOULE, 
Proc,  Requérant. 
Arthabaskaville,  1er  mai  1862. 

A  cette  requête  libellée  le  Défendeur  opposa  les  défenses  suivantes  : 
"  lo.  Que  le  dit  Défendeur  réside,  depuis  plusieurs  années,  dans  les  limites,  de 
la  municipalité  de  la  paroisse  de  St.  Norbert  d'Arthabaska,  et  qu'il  y  demeure 
encore;  qu'il  y  possède,  depuis  plusieurs  années  jusqu'à  ce  jour,  comme  pro- 
priétaire, en  son  propre  nom,  un  bien  fonds,  tenu  en  franc  et  commun  soccage, 
dans  les  limites  do  la  municipalité  de  la  paroisse  de  St.  Norbert  d'Arthabaska, 
de  la  valeur  de  quatre  cent  piastres;  qu'il  est  âgé  de  vingt-et-un  an  accomplis, 
sujet  de  sa  Majesté  par  naissance  ;  enfin,  bien  et  dûment  qualifié  d'après  la  loi, 
à  être  choisi  par  les  habitants  de  la  dite  municipalité  et  à  être  élu  conseiller 
municipal  de  la  dite  municipalité  de  la  paroisse  de  St.  Norbert  d'Arthabaska, 
et  que  U  dit  Défendeur  est  ainsi  qualifié  à  être  élu  conseiller  municipal,  comme 
susdit,  depuis  plusieurs  années,  et  qu'il  l'est  encore. 

*'  2o.  Que  le  dit  Défendeur  en  cette  cause  a  été  notifié  par  Charles  Adrien 
Pacaud,  écuier,  président  de  l'ëlection,  qui  a  eu  lieu  le  13  janvier,  pour  l'élec- 
tion de  sept  conseillers  municipaux,  pour  la  municipalité  de  la  paroisse  de  St. 
Norbert  d'Arthabaska,  qu'il  avait  été  dûment  élu,  le  dit  jour,  conseiller  muni- 
cipal pour  la  dite  municipalité  de  la  paroisse  de  St.  Norbert  d'Arthabaska,  ainsi 
qu'il  apport  au  dit  avis  ici  produit  comme  faisant  partie  des  présentes,  et  que  le 
dit  Charles  Adrien  Pacaud  était  bien  et  dûment  autorisé  à  présider  la  dite  élec- 
tion. 

"  3o.  Que  lo  Défendeur  n'était  pas  exempté  par  la  loi  d'accepter  cette  charge 
et  d'en  remplir  les  devoirs,  mais  qu'il  a  été  obligé  d'en  remplir  les  devoirs  de- 
puis le  13  janvier  dernier,  pour  no  pas  encourir  et  payer  la  pénalité  de  vingt 
i>!H!<lres  tiiant.inniiAn»  dsn^  i'ftcte  tnuni'jip'tl  du  Bas-CiinH.d.i  de:  1P.6Q.  a1  ona  !' 
dite  élection  municipale  n'a  pas  été  déclarée  nulle  et  illégale  par  la  Cour  de 
Circuit,  dans  et  pour  le  district  d'Arthabaska,  quoique  depuis  lo  dit  mois  de 
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janvier  dernier,  il  a  été  tenu^un  terme  de  la  dita  n  '■ T 

-  clo^e  de  mars  dernier,  et  qu'aucr  de    tÎZt:\:7:L  'f-^""  '^  'y' 
pale,  ne  s'en  soit  plaint  à  la  dite  Cour  "  ^''^''  ^  ''*  ^'''^  ^'««"o"  «^unici- 

rier,  ou  ,„e  ,ans  avis  une  «LinhlTlM  ""''  '"  '"  ■•"«'«i'-trt»- 

.eilk,,.  ^  """'>''"'  P"'''"!"»  >"  «"  lio»  pour  l'éleolion  de  cou, 

"  So.  Pai-ce  qu'il  ne  dit  pas  „on  nlu.  ou'il  .if  ni. 
gouverneur  ui  pa,  aueuu  couLl  ,u,ll,'ur  '  ,  T"'""'  '"  '" 

Miller.  ^  '  °'  '"  '«mplaoenient  d'au  autre  cou. 

»l™c!zc;  it'  Kirit  r  °"°™-''r»  """"-  °"  ^'"^  »-'"■ 

Si.  Norbert  d'ArthaUla  ">™.c,pal,lé  iocale  de  la  pai^i»»  d.' 

-..'nerrarXl-Z:::'.!''^  ^""'  »-  P-:.n.M«™e„t.„ 

. ..  co^ur,  .01,  d.  r.  .■:r;':iurai:.7i:rrr ^^T^^'r^r'"' 

cole  cotter     ■       '  """  ""■"  """  """'""  P°"'  '-«  ■^'  ™o  Pc^^ôu™ 

àii;c!iui:ia?duX''S  '"  ""•""""  "•»"p"""«'^p"™o.*g... 

rée.  et  dea^oudr,     .::,  J  'VuVteTm;  IT  '"  "'"""'  "■"""'  """■"'• 
de  couKiller.  ^  Défendeur  anr»it  un  titre  à  la  cl.arge 

,ui  iiudo:::it-  ::,:'/:  :,;"?'";  ''  ""  "  •"'  <'''"'»  ^■''■"  p«-^. 

r  ff     i.r  plaidoyer,  tenait  son  autorité." 

Cette  défense  en  droit  tut  déboutée  avec  dépens. 

Per  'Curiam. — L»  D"'-'— 1 -•    •  

<ie  la  .len,ande  du  Rt    "  '  'mt  "'il"  u  •^''  '''"^*''  ''""'  '"  ^^'■«"•'''  '^'«"°'-  «"  ''«'à 

Défendeur  agit:  ce  •     ,.  laluil      r  Tl  T  '"*"  ^°  ^"«"«  «"»»"''"té  le 

droit  d'exigé?  du  Défendeur  ni  î    '^",   '  "  ''"'  ''^^  **''"^"'^-     ^'  "'«  P««  '« 

B  i^ef«ndeur  plu,  q„',l  „«  demande  par  sa  requête  libellée 


BélivMu, 
JuDMn. 
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Talbot, 
Luneau. 


Les  parties  procédèrent  à  la  preuve;  lo  Requérant  prouva  qu'il  était  électeur 
et  qu'il  avail  le  droit  comme  tel  de  faire  la  requête  libellée  ;  le  Défendeur 
prouva  qu'il  était  bien  et  dûment  qualifié  à  être  élu  conseiller  ;  que  le  président 
de  l'assemblée  lui  avait  notiBé  qu'il  Rvait  été  bien  et  dûment  élu,  et  que  le  rap- 
port de  cette  élection  avait  Ci.  . .,  .i  .-i.v.  rt  fait  au  secrétaire-trésorier  du  con- 
seil du  comté. 

Per  C'«mw.— Le  Dri.s/'eu.  ou  cette  cause  a  prouvé  qu'il  avait  été  élu,  ot  que 
lors  de  l'élection  il  étnil  .salifié  à  être  élu,  mais  il  a  omis  de  prouver  que  l'élection 
avait  été  faite  suivant  la  loi.  L'onus prohandi  pesait  sur  lui  et  non  pas  sur  le 
Requérant.  Un  conseiller  ne  doit  pas  s'immiscer  dans  l'exercice  de  sa  charge,  sans 
avoir,  au  préalable,  acquis  la  certitude  que  son  éleotî-^n  -  ^it  été  faite  suivant  la 
loi,  et  que  toutes  les  formalités  voulues  par  ,.  .u.  an=ut  iJté  b;  i  et  dûment 
observées,  ^.e  Défendeur  a  agi  de. bonne  foi.  Il  ne  peut  être  condamné  à 
payer  l'amende,  mais  il  doit  payer  les  frais. 

Le  jugcrt'.oiii  de  la  Cour  est  comme  suit  : 

"Consi(' .,  ng  tbat  the  Plaintiff  hath  sufficiently  proved  the  allegations  of  his 
petitition  :  bat  the  said  Pierre  Juneau  hath  wholly  failed  to  show  that  he  was 
legally  po'^sess  ,1  of  the  office  of  Councillor  of  the  Municipality  of  the  Parish  of 
St.  No,  bert  d'Arthabaska  in  the  manner  by  him  alledged.  The  Court  doth  dis- 
possess, nut  out,  and  remove  the  said  Pierre  -Juneau  from  the  said  office  of 
Councillor  of  the  municipality  of  the  Parish  of  St.  Norbert  d'Arthabaska,  and 
the  Court  doth  adjuge  and  condemn  the  said  Pierre  Juneau  to  pay  costs." 

L.  G.  Houle,  Proo.  Requérant, 

G.  Leclère  &  G.  Talhot,  Conseils. 

E.  L,  Pacnud,  Proc.  Défendeur. 

Wm  Biival,  Consul. 

(b.l.p.) 


DISTRICT  D'ART  TIABASKA. 

ARTHABASKA,  14  MAI,  1862. 

Coram  Rtdaet,  J. 

No.  297' 

Talbot, 
Beq itérant  :tn  Bref  de  Ç'.  o  warranto. 

TS. 

Luneau,  fils  Défendfv, 

Jugé,  Qu'un  juKo  de  la  Ccur  Supérieure  pour  le  Ba.vr:,Madap,,.utagtr.  comme  Juge.,imultanémcnt, 
pour  tous  les  Diatricta  du  Bas-Canada.  Jo.i    unaucmci». 

Le  Requérant,  en  cette  affaire,  avait  pré        ,  (^      mpagnée  d'afRdavits)  une 
Requèto  hbelk  ,  datée  "  Arth&basL-aville,  1-      Mai,  .   02,"  pour  obtenir  l'émana- 
tion d'un  L.ef  de  Quo  warranto  contre  lo  Défendeur  qu'il  accusait  ■     -cun^r 
ili  paiement  la  charge  de  conseiller  do  la  municipalité' do  la  paroisse  'd'Âr 
thabaska.  * 
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•  La  requôto  était  adressée  comme  suit  :  "  DistrictTAr.I.aKo  i,     n       T" 

rieure,  on  vacance."  ■t'istrict  cl  Artliabaska,  Cour  Supé- 

A  aucun  des  Honorables  Juffes  de  k  Pnnr  «„   •  • 

Canada,  pour  le  District  d'Arn!7T    x        ,      ^°'"'  ^^P^^euro  pour  le  Bas- 
Hon  de  ;:  dite  Co^  r    :  nf  tt^^^^^^^^^^^^^^         f  ^'T  ^  '^'or.  do  la  Juridic- 
8ion  par  écrit,  que  de^ ta  t  'orl  I        •     ^'"''.''"^'^'•'-     ^^^  Requérant  fit  l'admi^- 
Per  r.J  r       r  °  ''"  ''""^  ^^«''  ^'é  donné  à  Québec 

ies  DisS      ;;   b'^cS;'^  ':  "«-^  ^■"^^-■-^  -^  --  J.S^lon  sur  tous 
d<-..ir.,  aui.nté  ettrid    ,    '        '''"?"'  «i-nultanément  en  remplir  tons  le 

r'eure  peut  faire  des  actes  td  x?"'*"'''  ""  J"^^^  ^«  '*  ^our  Supe- 

rs iUtait  da  Jirei t:;;iV::-  ^-'^^<^'  «u  «.pé  comme  si  l/et 
i^Tception  à  la  forme  déboutée  sans  dépens 
Ch;^  -s  Lecière,  Ecuier,  Proc  :  du  Requérant. 
..  la;oot  nt  L.  G.  Houle,  Conseils. 
W.  1mm  '       d,  Ecuier.   Proc.  du  Défendeur. 
ii-UPac,       Conseil. 


ARTHABASKA,  20  MAI,  1863. 
Coram  Stuart  J. 
No.  896.      . 
Talbot, 

Requérant  un  bref  de  Quo-warranlo. 
vs. 

JuKé  •  Ou«  i„  M  -Pacatw/,  Défendeur. 

ri!."'"  •!.■?"  ■■■'  ■>"  « ...»-  rr.ïLi:  M"ri"";  «  ■■>  ■-  '"  "-w- 


"  «•^iriviit-   ira  lUI.  -  '—- • 


Talbot, 

vg. 
raoaud. 
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Talbot, 

Vf, 

Facaud. 


m 


Québec,  pour  obtenir  de  la  Cour  Supérieure  de  ce  District,  l'émanation  d'ur> 

bref  de  gm-warranto,  i>our  obliger  le  Défendeur  d'être  et  de  comparaître  le 

dixième  jour  de  mai,    1862,   devant  un   des  Honorables  Juges   de  la  Cour 

Supéneure  rf«  Bas-Canada,  siégeant  à  Arthabaska,  en  la  paroisse  de  St.  Norbert 

d  Artimbaska,  dans  le  palais  de  justice,  en  la  chambre  des  juges,  pour  répondre 

à  ia  requête  libellée  et  montrer  et  prouver  l'autorité  en  vertu  de  laquelle  il  s'e^t 

permis  d  occuper  et  d'exercer  la  dite  charge  de  Maire  de  la  dite  municipalité 

^cale  de  la  paroisse  de  St.  Nor'    rt  d'Arthabaska  ;  et  qu'il  plaise  à  l'un  des  Hono- 

rab^s  Juges  de  déclarer  que  Charles  Adrien  Pacaud  n'a  aucun  droit  d'exercer 

Lwh'aT.-^  ,  ''''  '"^^''  «municipalité  locale  de  la  paroisse  de  St. 
^orbe.  t  d  Arthabaska,  et  que  par  le  jugement  à  intervenir  le  dit  Charles  Adrien 
Pacaud  sou  déclaré  coupable  d'avoir  usurpé  et  de  s'être  emparé  illégalement  de  la 
dite  charge  de  Maire  de  la  dite  municipalité  de  la  paroisse  de  St.  Norbert  d'Ar- 

T  rm/'.*^"  ''  '°''  '''''"  ''  ^^P'^'^^^  ^'  '*  '^''^  '^'''Se  ;  le  tout  avec  dépens- 

Le  Défendenr  répondit  à  l'action  par  une  exception  à  la  forme,  prétendant  que 

e  Juge  n  avait  pas  le  droit  d'ordonner  l'émanation  du  bref  de  çuo-warranto,  d^ 

la  Cour  Supérieure  du  district  d'Aithabaska,  lorsqu'il  était  là  et  alors  à  Québec 

dans  un  autre  district;  cette  exception   à  la  forme   fut  déboutée,  mais  sans 

dépens  :  Voir  No.  297.  Talbot  vs,  Luneau,  („,ème  décision.) 

Le  Défendeur  répondit  à  la  Requête  libellée  par  un  plaidoyer  spécial,  comme 
uit  1er.  qu'il  sait  lire  et  écrire;  qu'il  réside  depuis  plusieurs  années  dans  les 
hmitesdola  municipalité  >  la  paroisse  de  St.  Norbeît  U'Arthabaska.  q"  1  y 
d  meure  encore,  qu'il  y  possède  depuis  plusieui.  années,  jusqu'à  ce  jour  comme 
propriétaire  en  son  propre  nom,  des  biens-fonds,  tenus  en  franc  et  commun 
soccage,  dans  les  imites  de  la  dite  municipalité  de  la  paroisse  de  St.  Norbert 
d  Arthabaska,  de  la  valeur  de  quatre  cent  piastres  et  au-delà  ;  qu'il  est  âcré  de 
vingt  et  un  ans  accomplis,  sujet  de  sa  Majesté  par  naissance,  enfin,  b^en  et 
duement  q^abfié  d'.p.ès  la  loi  qu'il  a  été  choisi  parmi  les  habitants  de  la  In  - 
cpahté,  qu'il  aéé  élu  conseiller  municipal  de  la  dite  municipalité  de  la  dite 
paroisse  de  St.  Norbert  d'Arthabaska. 

I   20.  Que  le  vingtième  jour  de  Janvier  dernier,  1862,  les  conseillera  du  dit 
dit  conseil  municipal,  étant  alors  eu  session,  ont  fait  choix  du  dit  Défendeur 
comme  le  Maire  de  la  municipalité  locale  de  la  paroisse  de  St.  Norbet  d'Artha- 
baska, ainsi  qu'il  appert  par  les  actes,  résolution  et  élection  du  dit  conseil  ici 
produits  comme  faisant  partie  des  présentes  ;  que  le  dit  Défendeur,  qui  était 
Maire  de  ladite  municipalité  locale  sans  interruption  depuis  plusieurs  années,  n'a 
pas  é,é  remplacé  par  un  autre  Maire,  et  qu'il  n'y  a  pas  d'autre  Maire  poui  la 
die  municipalité  locale  de  la  paroisse  de  St.  Norbert  d'Arthabaska,  que  lui  le 
du  Défendeur  et  que  le  choix  qui  a  été  fait  du  dit  Défendeur  comme  maire  de 
ia  municipalité  locale  de  la  paroisse  de  St.  Norbert  d'Arthabaska,  !e  vingt 
Janvier  dernier  n'a  pas  été  déclaré  nul  et  illégal  par  la  Cour  de  Circuit  pour 
le  dit  District  d'Arthabaska,  quoique  depuis  ce  dit  mois  de  Janvier  dernier  il  ait 
été  tenu  un  terme  de  la  dite  Cour,  savoir  :  depuis  le  sept  au  douze  Mars  dernier  • 
qu  aucun  des  intéressés  à  la  dite  élection  municipale  ou  au  choix  du  dit  Ma  rV 
ne  se  soit  plaint  à  la  dite  Cour.  ' 

A  cette  défense  du  Défendeur,  le  Requérant  répondit  par  .une  défense  en 
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droit,  que  la  défense  du  Défendeur  dcvaiTiwZiZ^         ,    .  ~- 

raisons ,  parce  qu'il  n'est  nam!/  ^^^  '°  ^'""'^  '  P''"'"  «"*'«  a»t«8 
Adrien  Pacaud^ija^a  s  r/ffo:^",'  '"  "''"'  ^'^''  ^''  ''  ^'^  Charles 
paroisse  d'Arthabaska^t  ou'  I  nJn        ?'!   '  ÏT  '*  ™"»î<=iP*"té  locale  de  la 

avoir  é.  vré.:^^:::s^T:^^r::f::::^  -^r^^-^  - 

en  conseil  par  proclamation  de  son  Exce  enl  L  r  ^'    '.^""'''"'"' 

jugement  rendu  en  juin   dernier    cetto  S  Gouverneur  Général  ;  par 

déboutéeavecdépens^mémed éisi  n"°  ^Z  Ztf  1  ''^^"'^^"^  ''' 
Béliveau,  vs.  Juneau  /  A  ]'Fn.„A.       .  J^  '    "'^°*  ^'-  ^-^ueau,  No.  208. 

et  qu'il  n'y  avait  pas  eu  d'autre  maire  que  lui  nj 11  '  ,  '^"'^^'«••'1862, 
de  St.  Norbert  d'Arthabaska,  depuis  ^28  laiv'e  LT:^'  ^'\!^P""'" 
le  Défendeur  prétendit  qu'U  éL  lé  JernenT  '  m  '  ,T' "'^  *^*'' ^^«^  ; 
Norbert  d'Arthabaska,  et  appuya  es  nfétnT^^^^  "  Maire  de  la  paroisse  de  St. 
Canada,  chapitre  24,  sect  iT  83  oui  stl.  T-L'"  ''"'"''  ''^'''^^  ^"  ^^ 
pendant  touf  le  tem'ps  l^±ZZ'l:^:r^^7:J^r'  ^"  -^^^'^^ 
ce  que  son  successeur  soit  élu  ou  nommé  et  Z:::^ ::^:':::ZT^,'^  '''''' 

■Per  Curiam.— Le  Défendeur,  C.  A  P&omu]  «  r.,r,    x      . , 
la  municipalité  de  1.  paroisse  de  St    No  ben  71ZX    T' "*  """^  '' 
jour:  s'il  n'avait  pas  produit  la  preuve  de         éltlnéal;,?''''  '''''  '  " 
devait  demeurerez  charge  jusqu'à  ce  qu'il  eût  é,ér!^        21Janv,er,  1862,  il 
avoir  été  élu,  le  21  Janvier  1862  il  T        \  ^  *"^-     ^"'^  «y»"*  P^o-^^ 

aeiller,  cette  'omis sUrL,  ê  Re  uZt ll^I^-"'''  ^^^^^  ^^^  ^'"  - 
contre  le  Défendeur,  et  vu  que  ce  dernier  a  'tdl  h  \"^T"'  "'''  ^'^P^" 
condamné  à  l'amende.  L'oL  ;  o ^rde  Set  on"o"  i  '  r'  '"*  ^^  '^'* 
1862,  retombait  sur  le  Défendeu'  et  non  pas  st  l^  R^^^^^^^^^^^     "^"  «^  ^«"-^' 

Jugement  :— Considering  that  the  PlaintifF  )i«fJ,  ..,<k  •    .i 
gâtions  of  hi.  petition,  that  the  said  C  rpLu     hatÎ:.   [  7^^  ''^  ^"^ 
that  he  was  legally  possessed  of  the  offictof  Te  Ma/^^^^^  '"'^^.*°  '^'^ 

the  parish  of  St.  Norbert  d'Arthabaska,  inZ^ZerJ^'T''^  '' 

.aUska,  and  the  Court  adjudged  ar^ldl^Idrid^-I  ^l^^ 

O.  Talbot,  procureur  du  Requérant. 
L.  Q.  Houle,  et  Cht.  Leclêre,  Conseils. 
E.  L.  Pacaud,  Procureur  du  Défendeur. 
Wm.  Duval,  Confeil. 

N.  B.— Môme  décision  dans  les  cames.  No  29V  ToIk^*    .  a    , 
Ko.  298,  J.  Bte.  Béliveau  vs.  Pierre  Jun.'^'      ^'^""^°'  *'  ^™^>^"'««  ^-^"e*"- 

(■.  L.  P.) 


Talbot. 

VI. 
P»C«Ull 
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MONTREAL,  Ibt.  DECEMBER,  18«a. 
Coram  Monk,  J. 

No.  S8S. 
Brisson  vs.  McQueen. 
HllD.-l.t^  th»»  *hen  th.  Doft.nd.nt  in  an  action  of  cpU,  ad  rf,pondtndum  hu  failed  to  appear  and 
defcult  haabconentorod  .«ain.t  him.  owi„K  toan  accident  whereby  instruction,  for  the  dXu 
CO  of  «aid  action  were  not  comniunicatcd  to  Defondanfi  Attorney  until  after  said  default  th» 

:::;'of°nK«,inZ:;»  '"'  ""'  '"""""'  ""  •  ■^'^  '''"""■  '"'•  ""  "•'-"*  ^^  <'^"-^- 

».  That  whe.-e  a  party  h«  ploa.tod  to  the  merit»  in  a„  action  of  capU,  ai  r,.pond,ndum.  and  ha,  al,o 
no  ed  to  qua,!,  the  cap  a.,  he  will  bo  considered  to  have  .ubmitted  to  the  jurl.dictlon  of  t  o 
Court,  and  a  motion  .nbacciuentl,  made  by  him  to  .et  aalde  and  reject  the  writ  and  dir  »™! 
tion  in  the  cau.e  on  the  Krt,und  of  want  of  jurisdiotio..,  will  be  rejectetl  wUrco.t. 

Tn  an  action  o( cpias  ad  respondendum  defnult  had  been  recorded  an.l  the 
1  la.ntiff  had  proceeded  with  his  evidence  when  the  Defendant  on  (he  17  Nov 
1802,  presented  to  the  Court  a  motion  to  the  ollect  that  he  had  a  good  defence 
to  the  action,  and  by  accident  the  instructions  for  its  defence  were  not  communi- 
cated to  Defendant's  Attorney,  until  after  default  Iiad  been  recorded,  and  j-raved 
that  the  default  be  taken  off  and  that  the  IX.f.nd.nt  be  allowed  to  n,.pear  by  the 
undersigned  his  Attorney  George  >racrae,  Ksij. 

This  inotîon  was  support  .1  by  the  following  afli  lavif  :  "  AlcxamlerT.  Patorson 
of    the  C,ty  and  District  of  Afomreal.  Merchant,  bel:,   duly  sworn,  maloth 
oath,  and  sa.th  that  he  is  one  of  the  Partners  composing  the  firm  of  (Jillospie 
Moffatt  and  Company,  Merchants,  of  Montreal  ;  that  the  sai.l  Oillespie,  Motfatt 
and  Company  were  the  Consignees  at  Montreal  of  the  «hip  or  vessel,  called  fho 
Uastings'  of  London,  in  England,  of  which  the  Defendant  was  master  or  corn- 
wander,  in  (ho  month  of  September  last;  that  on,  or  about,  the  seventh  day  of 
October,  now  last  past,  (he  said  ship  or  vessel  sailed  from  Quebec,  for  England, 
and  the  said  Gillespie,  Moffalt  and  Company  were  informel,  by  the  consignees  of 
said  ship,  at  Quebec,  Messrs.  Gillespie,  Crawford  a>,d  Compi-ny  of  Quebec  Mer- 
chant.s,  that  the  said  James  McQueen,  Defendant  in  above  cau.^e  had  been  arrested 
nt  Quebec,  at  the  suit  of  the  said  François  Brisson,  the  Plainiitfin  the  above  cause 
for  an  alleged  debt,  which  he   pn.(ended  was  .lue  and  o«ing  to  him,  by  the  said' 
James  McQueen,  and  the  said  Messrs  Gillespie,  Crawford  and  Company  request- 
cd  (ho  said  GillcMpio.  ]\roffatt   and  Company  to  endeavour  to  effect  an  arrange- 
ment  will,  the  said  (''rançois  Hrisson,  in  order  to  avoid  litigation  ;    nn.l  stated 
that  thoy  had  coi  suited  a  lawyer  in  Quebec,  wit!,  reference  to  the  matter  ;  that 
the  sai.]  Gillespie,  Moffatt  and  Company  endeavoured  to  to  effect  an  arrange- 
ment, but  unsuccessfully  ;  «stlM^sai.l  François  Urisson  d:iimndod   more  than 
Ibey  were  autli..rized  to  allow  him.     That  (his  Deponent  and  the  said  Gillespie 
Mortatt  an.l  Company,  wore  under  the  impression  and  belief,  that  the  said  con-' 
Bignees,  at  Quebec,  had   instructed   some  Attorney,  or  Counsel,  in  Quebec,  to 
Appear   m  and  defend    (he  said  suit    or  «ction.   and   tbn!  Î-aIts^   •.::,.!5.j-.  =..-..• 
impression  the  said  Gillespie.  Moffatt  and  Co.npany  did  not  b.  suficient  Vime" 
initruct  any  Attorney,  or  counsel,  in  Montreai,  to  appear  in,  and  defend  i>nid 
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action.    That  it  was  onl>  on  or  about  tlie  thirty  first  day  of  October  now  last 
past  that  the  said  Gillespie,  Moffatt,  and  Company  were  informed  and  aseertaine.i 
that  default  had  been  entered  against  the  Dénudant.     That  they  immediately 
instructed  their  Attorney,  George  Macrae,  Esquire,  to  appear  in,  and  defend  said 
action,  on  behalf  of  the  said  James  McQueen,  who  has,  as  Déponent  is  credibly 
informed,  and  verily  belic-os,  agood  and  v?lid  defence  to  urge  to  the  said  action 
«iid  dtnuinde  of  the  said  François  lirisson,  in  the  above  cause;  and  that  it  was 
altogether  owing  to  e  ;cident  and   inisapprehension,  on  the  part  of  the  said 
(.lUcspie,  Moffatt  and  Company,  that  instructions  were  not  sooner  communicated 
to  their  said  Attorney,  regarding  the  said  action,  so  as  to  enable  him  will.iu  the 
proper  time  to  fyle  an  appearance  on  behalf  of  the  said  James  McQueen,  and 
turther.deponont  saith  not  and  haili  signed. 

On  n     oA.i   XT         ,  (Signed)         A.  T.  Paterson. 

On  the  20th  November  1802,  His  Honour  Mr.  Justice  Monk  gave  jud.rment 
granting  said  nu  tion,  allowing  the  Defendant  to  appear  in  the  said  cause  by  hi8 
Attorney,  George  Macrae,  Esquiiv,  upon  the  payment  by  the  said  Defendant  of 
the  sum  of  fifty  shillings  currency  costs,  to  the  said  PlaintifT,  and  ordering  the 
«aid  Defendant  to  plead  to  the  action  within  three  days. 

On  the  24th  November,  1802,  be»g  within  the  delsy  limited  by  the  Court, 
.-.0  FMendant  pleaded  to  the  merits  under  protect  (  "  heivbv  protesting  that 
ho  present  action  is  not  suscoptible  of  Iho  jurisdiction  of  this  Court  ..r  entitled 
to  the  privileges  thereof;  and  that  moreover  in  this  cause,  tl.i>  Honorable  Court 
does  not  appear  either  by  the  writ  or  declaration,  in  this  cause  fyled,  to  bo 
projwly  seized  with  this  cause,  nor  to  have  jurisdiction  in  this  matter.") 

On  the  same  day  the  H.fendanfs  Attorney  presented  a  motion  to  quasli  and 
so  nside  the  said  writ  of  c.;,.- ,.  uU  n.j^ondculum,  "  and  .hat  the  sî.id  James 
McQueen  be  declared  to  have  been  wrongfully  and  illegally  arrested  and  held 
^o  bad,  under  and  by  virtue  of  (he  s„id  writ,  and  that  he  be  released  and  »li,. 
rh.»rge.>  rom  under  the  said  writ  of  cpia,  ad  mjH.ndaulum  for  the  following 
among  othffr  reasons  :"  «* 

^^    iHt   "  n„cause  in  the  «fiidavlt  upon  which  the  said  writ  of  cjna,  ad  rcpon- 
^^  Mm  was  issued,  it  is  not  menlioned  where  the  domicile  ..f  tlie  «aid  Jame, 
^_  McQueen  ,s,  or  w,^  „t  the  time  of  the  making  of  said  affidavit,  nor  in  what  . 
^    ).Hlrict  he  was,  there  being   nothing  in  said  «fiid.yit,  to  indicate  that  this 
_^  C  ourt  had  ,.r  has  any  juri.liolion,  in  this  matter,  or  that  tho  Prothonotary  of 

tins  Court  had  any  right  or  authority,  t.  issue  or  grant  tho  said  writ  fur  the 

arrest  of  the  said  James  M.'Queen. 
^^  •'  2d.  Becauso  in  the  said  affida.it.  it  is  not  slated  where  the  alleged  debt  wh. 
..  J^"»^»^;  "J.  'H.r  where  the  said  work  therein  alleged,  to  have  b«en  done  by  the 
^^  Ilamtitl,  was  done,  or  performed,  nor  that  tho  same  was  done  and  performed 

«    ho  special  instance  or  request  of  the  said  James  McQueen  ;  nor  is  it  stated, 

or  s,>ee,li.Hl,  m  detad.  m  said  affidavit  what  .uch  work  wh»,  or  when  or  how 


3.t.  Because  in  said  affldatit,  the  ground 


i"  (lie  said  FrBMÇois  lirisson,  tiio   I'laintiff 


s  upon  which  said  «ffldavil  was 


niH<le 


'  required  by  law,  n.-r  is  it  slated  or  specitlod.  «hat   inf, 


are  not  specially  hei  forth,  ns 


Ilrliuon, 
vs. 


I 


4l 
t 

i 


'ormalion  tlir  «aid  Fran- 
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Brisaon, 

V». 

McQueen. 


was  bufficient  to  justify,  or  warrant  h!»  mol-  ,    I  Fraf^Çois  Bnsson, 

writ  of  capias  ad  Lpo'XlZ  '  ""'  '^'''''  ""  ^^'"«'"'"8  '«<* 

"atffortTc';:r^^^^^^ 

"  against  the  Defendant  "  "'   '  ^'P"'"  ^'^^  ^'«'"^'^ «^  »>"  ™™«dy 

"  wbere  his  domicile  is  or  was  arthetZ  7^T  '  "°''^"'"'*  «PPear  therein, 
"  or  had  ever  been  within  the  ;:r!^:Z Sl^^^Z::^::  ''''  ''  "^ 

"  -a:^=r  rt^  :r^:  ir  r  i^  ^?-  --  -^ 

"  right,  or  was  justified  in  i..uin7,he  sa  d  w  i^^  P-thonot«ry  of  thisCourt  had  . 

-  the  sheriff  of  the  District  of  QSebec.r,  he  did  "''^""'"^  '''  «'""«  '« 

Otb.  Because  the  sheriff  of  tiie   District  of  0„«k        u 
James  McQ.een  „n-.ier  .he  pretendedTu  1  Intv o^  m  '  ""''"^  '''^  "'<* 

i«edorj,.s,ified.by,aw,i„'.oarr;tigth^^^^^^^^^ 
under  thu  said  writ  *^'  "™'"'  M'^Qi'een,  at  Quebec, 

«'«itof  ,l,e..idj.„«„.Q3'!'»""'  '»'"a«""'  '«••"««l  orj».lif,.h. 

Plaintiff.  ^^         respondendum  with  costs  against  the  said 

"Motion,  by  and  on  behalf  of  the  said  JaZ  mT  "'"^  '""''°° 

nothing,  either  in  the  writ  of  su.  J„V(  r  oS'^Vt^'T,"''  ï/''""  " 
ration,  in  this  cause  fthowri»  of  A,«-  /'"'*'*'''  ""^  '"  ^l»»  Pl-mtiff's  deola- 
being  quashed  and  iet  «id      o   ^Tf  "'  ^f-'^«-.  '"  tins  cause  issued, 

ingMn\hisc„s,tot?:at:V;;:i:7j^^ 

-eued  of  tho  presen,  cause,  or  ha.  Juris^o  „  S  sj.tr  ^;  t;:,  '^'""^''^' 
action  IS  one.  which  hHH  nrnn..ri.,  ..-  •  " '"'"  ™aiMr,  or  that  the  prosont 
diction  of  thi;  Court     A    l!^^         "  '"•  "'r™'''  ''''''"'  ««•  ""'l'"-  "'«  juris- 

«nd  no  return  ^l^^:':';^:j::^:;Z  l'\  ""'  '"'"°"  ^^^"«^'" 
James  McQueen  i.  fvlod  or  _' ^™'"''!°"'^«' «^ "'^  declaration,  upon  the  said 

or.n..o^  and'ti:e^^^'IZZ  ^  XÏ^ ^"^7  T  V  ""Î  ^^^ 

Macrae,  «     ,  tji:  If         f  "  ^''""''""'''  "*"  ^"  *  ^'.ur." 

'  r-  -  '-.  i.«  «.   i  iaintm- s  action  was  only  for  lUl.  o;..;;; 
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m  ord.nnry  cases  actionable  in  the  Circuit  Court,  but  brought  under  the  juris- 
diction of  the  Superior  Court  solely  owing  to  the  exceptional  proceeding  of  a 
copia,  ad  Respondmdum  having  been  taken  out.  That  the  capia,  being  now 
quashed  the  action  was  divested  of  the  only  feature  which  brought  it  within  the 
cogn.ance  of  the  Supenor  Couu.  It  was  now  reduced  to  an  ordinary  action  of 
♦141.  0.  ,n  the  Circuit  Court.  Secondly,  No  domicile  was  assigned  to  the  De- 
fendant in  ttie  writ,  and  there  was  nothing  in  the  writ  to  shew  that  the  party  even 
had  a  domicile  to  bring  him  within  the  jurisdiction  of  the  Court,and  this  case  being 
now  divested  ot  the  features  of  an  attachment,  the  Court  oa  looking  at  the 
record  would  perceive  that  there  was  no  service  of  the  declaration   upon  the 

llTT,  .  T  V'"  ''''"■"'''^"  ''"'^  ^^^"  ^'^  «*  *''«  Prothonotor/s  office 
for  the  Defendant,  such  a  service  was  certainly  legal  in  cases  where  an  attachment 
was  maintained.  But  as  this  case  by  the  quashing  of  the  capias  had  been  reduced 
to  a  simp  e  action  for  debt  in  the  Circuit  Court,  there  was  no  service  on  the 

ma  ter  and  had  a  right  upon  motion  to  send  the  parties  out  of  Courf.  The 
Defendant  s  counsel  added  that  he  was  informed  that  the  Superior  Court  had  on 
a  former  occasion,  without  motion  of  oonnsel  taken  upon  itself  to  send  the  pa.ties 
out  of  Court  in  a  similar  case  and  the  Court  1  ad  now  a  right  to  refuse  o  take 
cognizance  of  the  action  also  and  to  send  the  parties  out  of  Court 

On  the  1st  December,  1862,  Judgment  was  rendered  on  said  motion.  Par 
Cur,«„,  Monk.  J.  A  capias  had  been  taken  in  this  case.  Defendant  failed  to 
•ppear  and  he  case  proco.ded  by  default.  Some  time  after.  Defendant  moved 
^0  take  off  the  default  and  to  be  allowed  to  appear.  The  Court  «Howe  Itli. 
motion  and  granted  him  1  roe  days  to  plead.  He  then  moved  to  „uash  th, 
«ai.....  meantime  pleading  to  the  merits  undor  protestation.  The  .  lotn  Ô 
quash  W.S  graiite  .  Defendant  now  moved  that  the  case  bo  .ont  out  of  Court 
«  hor,  J.  cour  because  there  was  nothing  in  the  writ  of  summon,  or  decla- 
r.  >on  or  on  he  face  of  the  proceedings  to  show  that  fh.  Court  had  jurisdiction. 
T  ere  were  three  difflcult.e.  in  the  way  of  granting  this  motion  :-Fin,t.  Defend- 
ant ha  allowed  the  ca.e  to  go  by  default;  secondly.  Defendant  had  moved  to 
quash  the  capta»  and  thereby  allewod  the  Cou.t  to  h„^.  jurisdicuun  ;  thirdly 
Defendant  had  pleaded  to  tho  merits,     lie  could  not  be  allowed  to  recede  from 

At  (he  same  time  His  Honor  remarked  that  Defun.ianfs  Counsel  appeared  to 
have  ou.it.ed  notlnng  that  could,  under  tho  circumstances,  bo  done  in  the  case 
forthe  benofi  tof  hisd.ent;  and  that  although  the  present  motion  would  not 
bo  granted,  stdl  consido.ing  the  irrogularilies  ami  defects  apparent  upon  ih. 
fcc«  0  1  U,nt,ff  s  pn.ee.ding,,  the  Defendant  nood  have  very  little  «pprelnsion 
n.  to  the  finn  rc.-lt  of  the  action  ;  for  that  when  tho  oaso  would  come  ui,  for 
l.eanng  on  the  merit.,  the  Plaintiff,  owing  to  these  irregularities  and  deLcs. 
..ould  not  possibly  obtain  a  judj^mont  agninst  th«  Defeod.nt. 


The  jiidflrmo.it  was  iJi 


llllit  tlltiltv/ 


•  I    Tl.m    IX.   .^       A.^ 


James  McQui>en 
Plaintiff, 


Mid 


having  pleaded  to  the  merits  of  tl 


as  set 


occ.,  congi^efirg  thitt  the  (Miid 
lio  «ctiors  and  demand  of  tho 


to  the 


out  in  the  said  declaration  andVrit,  Iwih  thereby  mibmitle 


jurisdiction  of  this  Court  «nd  hath  rendered  himtolf 
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urge  the  matters  set  out  in  his  sairl  nuy^ZTr     ^       ~  " ~ ■ 

the  said  .rit  and  declaration  af,!  an"  t^^'^T  ^^"'"^  "«'^^  «^ 
McQueen  tnke  nothing  by  his  said  m^l    ^i  "^  "'"*  ">«  ««'^  James 

1-  the  said  James  M^uet  DetZ;  nTs  ''  ''^  f'  ^'-''^«^--t 
eleven  shillings  and  eight  pence.''         "^""'  '"  ''^'^  '^^'''  taxed  at  the  sum  of 

Fontaine, Fontaine  and Mire'au,  for  Plaintiff.  *^°*'''"  ''^J^°*^''- 

G'forye  Macrae,  for  Defendant. 

(j.  L.  M.) 


COURT  OF  QUARTER  SESSIONS. 
MONTREAL,  I8TH  FEBRUARY,  18C3. 
Coram  Shxton,  Recordkk, 
THOMPSON, 

Âpptllant, 

AND 

BELLEMARE, 

tl.o  Clerk  „,  the  Peace  with."  Zo„  a.r   Zrth  Vatl'  7t  '"'?""  ''•"-"-1  '^ '^ 
»octiou  fll  of  chap.  fl.  Con,.  S.atutero.' L  C  °'  ""  ^""*«""'"'-  •««>««''8  'o 

Upon  the  return  of  t)ù.  ,  '   '""''"'^'''"""'^«^"'««•"•«ibysuohiiceuw. 

Resplden/onthelu  uC  '''"'"'■"^  °'J"^'''^"  ""«  --<^  ^^^  tho 
the  deposit' rea  reef  b^he  to  "^r/r  "'''*^""  ''^^''^^  the  Recorder  of 
«"cl  an  objocion  could  not  be  made  f  7'  "r"  ?'"  '"*'•  ^^  ^-  «"^  t»^»' 
inasmuch  as  the  petition  be  n^  n  fl .  '•',  °  ••^?''^'  '^^  *^"  ^"P«""-  Court, 
th.  conviction,  hit  judZen    flC  ■  "^''^  ^"^^  '^'''  '^'  »»''!"»  o 

have  been  ren  ered  ^^tTe    int    Zo^  "'"""^'"  '^^'^'■^"  '"^  "''P^»'  "^«I" 
of  .ho  delay  allowed  for  r^i:;^^^'^"'  ""'  '^^'"  "^^  ''^''^'^^ 

I'onalty  and  cosU  acconlZ  to   h/-     •  T  '^'P"'*'''  "^"  '""°""»  «^  the 

tl.o  Cons.  Slat,  for Tc  --«T'Ton.ents  of  the  51  section  of  chap.  6  of 

heard  at  8Lion^th^^nl^l:t:^''  'rr'"r  '"  '"  "«''^  '^^  »-"« 
^if-     PHley,  p.  312.  "''  "'""'  ""^'^  "PP'^  t"  the  cortificato  of  such  dopo 

quostioncd  or  JuV'TL'!  .T'^"'''"»'  f  "^''  '""«t  l>e  observed,  without  bi. 


To  lay 


.I'P.  320,  321  :— 


b/  the  KcBpondent. 
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If  the  ,oan«  of  proof ,  tbat  the  recognizance  was  entered  within  the  delay  pre- 
r.cribed  by  law  compelled  the  Sessions  to  dismiss  the  appeal,  as  stated  in  Palev's 
work  p.  318,  the  want  oî proof  oi  the  deposit  ought  to  have  the  same  effect.  ' 

The  cerfficate  ought  to  have  been  returned  to  the  Court  of  Quarter  Sessions 
ot  tiio  Peace  before  the  right  of  appeal  becomes  absolute. 

Saunder's  Magistrates'  Courts,  p.  292. 

On  the  18th  February,  1863,  the  Recorder  quashed  the  conviction  for  the 
rensons  mentioned  in  the  following  remarks  : 

In  this  ca«e,  the  Appellant  enumerates  in  "his  motion  to  quash,  the  following 
as  the  reasons  why  his  motion  should  be  granted  :— 

18|.  That  the  exception  relating  to  distiller.,  contained  in  the  first  clause  of 
chapter  6  of  the  Consolidated  Statutes  of  Canada,  is  not  expressly  negatived  L 
the  conviction.  ^       '      s«^>veu  in 

2nd.  That  the  attorney's  fees  allowcl  by  the  convicting  Judge  were  illegally 
included  in  the  costs  granted  to  the  prosecutor.  ^    ^ 

Before  adverting  to  these  reasons,  it  may  bo  well  to  dispose  of  some  ol.jec 
tons  raised  <«  /»,u«e  against  the  hearing  of  the  appeal.  The  first  wa^,  that  as 
the  Judge  ot  Sessions  ,s  vested  with  all  the  powers  of  two  Justices  of  the  Peace 
no  appeal  f^rom  h,s  decision  was  given  by  the  Statute,  and  that  it  was  so  held 
by  Mr.  Justice  IJadgley  on  the  3bt  December  last. 

«.Jl?/''ri''' •'''''■'''''*  ^''''*  ''"^  """""»  ''^  ''"•  Mr.  Justice  Smith  having 
«  en  fît  to  difier  m  opunon  with  Mr.  Justice  iJadgl.y,  and  to  order  an  appeal  in 
tl  e  present  case,  h,s  order  was  obligatory  on  the  Court  to  which  it  was  directed. 
The  present  Court  had  no  authority  to  revise  the  decision  of  the  superior  tribu- 
nal, and  ,t  would  be  indecorous  «n,l  improper  to  «tier  an  opinion  on  the  ques- 
Uon  at  «sno  between  the  Judges.  The  other  objections"  related  to  certain  al- 
leged  H,formalifos  in  the  notices  arising  out  of  the  appeal,  and  to  «  fact  appa- 
rent  y  of  more  consequence  than  all  the  rest,  that  there  was  no  evidence  ot  re- 

.T  n'  f  7,[^"t,''^°  '"".'^""^  ^f'''«  P«"«"y  «n-l  costs  had  been  deposited  with 

ho  Clerk  of  the  Peace  w.thin  fifteen  ,lays  from  the  .lato  of  the  judgment.     All 

these  were  exceptions  that  nhonld.  and  no  doubt  would  have  been  urge.1  before 

on  the  17  h  December  asi.  and  the  order  granting  the  appeal  not  made  until 
43  days  afterwards.  If  then  the  money  had  not  been  deposited  according  to 
law,  no  doubt  the  appeal  would  li»ve  been  refused. 

With  regard  to  the  first  exception,  I  am  of  opinion  that  even  according  to 
the  authorities  citod,  it  was  not  necessary  to  negative  the  averment  contained  in 
the  1st  section,  in  a  prosecution  brought  for  the  penalty  imposed  by  the  22nd 
section  of  the  Statute;  and  I  find  it  wm  so  deoide<l  by  Mr.  Justice  Smith  in  the 
CMC  No.  235,  ex  parte  John  Moley  for  a  writ  of  certiorari,  so  recently  as  the 
31st  December  hist,  independonUy  of  which,  the  conviction  is  in  the  form  F 
supplied  by  the  Statut*,  by  the  43rd  section  of  which  if  W  onnpto-l  tl.-f  .).«  <^rJ. 
«imflxutl  to  lUe  Act,  or  other  fornm  to  the  like  offeot.  shall  U  suf«ciei.t.  This 
<•  perfoclly  conclusive  ;  for  had  the  Legislature  întende.!  the  averment  to  be  neff. 
atived  m  the  the  proceedings,  it  would  have  embo.Jie.i  negation  in  the  forms. 


Tliompsou. 

and 
Bollemaro. 


76 


ThompBon, 

uni 
Bellemare 
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the  justice  may  award  8X0  te  Jt-  '"         «"«'nary  convictions 

with  tl^efees  established  by  law  ?he  oiT"  ''"'■"''^'^  ""'^  "^^  '"-"-^ent 
peared  reasonable  to  the  Judl  or  h.  h  '"  ^u'''""  ""^^  ^'^''«''"'^^  ^"^e  ap. 
not  been  shewn  tha  they  S^  inlnr;  ,  "'  ^^  ""'''''  ^'^^-'  «"'1  ^^  ^^^ 
Besides  which,  this  que  t'  ZeTeT''^  t'"  ^'^"  established  by  law. 
in  the  case  of  Moley  '  '^"™"'  ^"'"'  '  ^««  ^oen  already  determined 

!>o^"::i:ïï::;r?::rrrSnï  ^t'^^-  -^  "-^-  ^^  ^«  - 

i«,  that  the  Appellant  havin/obuTnedîr  ''V^V'"^*''  '"  "'^  "'»"'"«'''•  " 
a  transfer  of  his  precise,  ilVt  1:  Z»  tlT  witî  ^Tt  '"^^^"  ^^^^P^^' 
certificateto  the  Revenue  InsnPr.tnr„..:-  ^'  '""  '"'"'^'^  *"  Foduce  a 
ir-  'V  meanwhile  he  d  'rXt  «t  .V'^''^'''''^  "^^"^«'  «"^  '^«^' 
ï^-^-  ■•«  a»ostextraordi  arVpf     „1:     "  J^^^  *^^"«^--^  ^° '^i- 

fTee  of  the  premises  cannnf  '.  '""^'  '^"v/arranttd.     The  trans- 

^^i".'!<- hour.  umlTeslal  lie  r  !'"  "'^''^  ^""^^'^  by  tho  license  for  a 
T'-  three  n.o„ths' de^  ".ett  '"  '""  '".^  '*  ^""^'^^  «^  '^^  '--' 
b-  representatives  may  find  .Tl\  ?  ,  ';  T"  ,  ''""'  ^"*''"  "''''='>  «^^  ^ 

^ii^g  .do  so  within^bat  ^z^^^i::!:::;:  ^'''  -  '-'-'  -^ 

^unicip:r  S,:::::r^„,t^  ;;;:  '-^^-.  ';  ob,ai„  the  -certifieae  of  the  .,> 
Mayor  and  City  Cl^kotal^^lJfJT::;"  ""  ^T""''^"  ^''^-^  ^3^  the 
Revenue  Inspector  in  taking  0  I  em  n't"  "  "  Î""'"  ""'  ''^  J"^*'^^  ^'^^ 
act     I  mention  this  because  J'  ""  '^'  ''°''"«'^  '•^^"''•«-'J  by  the 

i'iegHl.  -ay  be  attende  :;;«;  7  ^"^'"  °'"""^'  ^'''<^''  ''  ^-"^  'o  be 
The  practice  has  been  for  th  vle7""'"r"  ''  '''  P""'"«  -"«-'«^• 
tbe  Transferee  producing  a  certL  Ti  '  jT  l'"  '""'"  "'^  ""«'-'  "P- 
any  proof  of  approval  of'that  :^^ZXli::::"T  f ''''''  ^'"''^' 
•ecfon  authorizing  the  transfer  are  these      •«":  "  "'""'^  ''  "'« 

"«uch  transfer  is  made  shall  produce  to  ihe  R  '  T"""  '"  ''''•^^"  '■"^*'"' 

•'  and  enter  into  a  bund  with  s  rls  «u  h  «  "  !"''^'''''  '  ^^'■*'«*''«'«. 

"  of  such  license  ;"  „n,I  the  9    Te  Zn      , T        T''""'        ""  "■'^'""'  ''»'^« 
fro™  the  originalholder,  vrâcei     „''";'"'  ""  "'"  '-"""«'«'^  -««'«^ 
proved  of  by  the  City  Co     ci        d    "  !  ;?""      T/''^  '"""'^'>»'  ^''-^"^  «P" 
Council  alone  being  autho    !'  îo  0  «"^^        ^  "  f  T^  '*"^  ^''^  ^•'- ^  •  .he 
Bignaturesof  the  ..funicipal  electors  '""'  '"''  "'  '^''  """^-''-'y  «^the 

tit^ï:h:^:r  ::  :tr  :;:::;:  ■"  t  'rr  -''-  -  "^^  p«- 

thlB  cause  do  not  appear  ,0  ha      I .  ^  ej    er  r     T         ""  '"P^"*"""^  '"''-''' 

nesses.     The  47th  section,  under  which     .,  "  •'  '''  "  "'"«"'^  ^>'  '»'"  *="»- 

that,  ..  In  every  proscctio^  for  any     n.,;^:;'';;"  ^"'  «''^--J.  P-vide. 

"  the  deposition»  of  the  wit„««„«  ^hali   bJ  '"'*''"''""'•  "^"''«  Act 

"  the  J  W..  or  .omo  one  apZted  b!  Im  T'  '."  "'^'"^  ^^  ^•"'  ^^''«'^  of 

«•  -„,i  .J...1I  u-  «.   .  .-         «PlxxBuu  by  him,  or  by  the  iu8tin«  L"'--  .1 ^ 

"•'""  t--c  utî*î  ,/î  reoorti  in   the  eskmu»  in  i;l  '  '""^  "'^  '-"-^ 
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vs. 
Gamble. 


^Ll       Tui  T  "^  '^'   ^^"^'  ^'"'-^  ^^fi"««  '^'  "^""«r  in  ^vhich  McDonaldeUl, 

w,t  ^es  «hall  be  examined  in  the  Superior  Court  ;  and  it  expressly  provides, 

thTw,  't^'"?  '"  *"■'  '""  ^'°  ""'  "P'"'"'-  '°  ^-«  b^^"»  '««d  over  to 

the  w  tuesses.  They  have  not  been  .igned  by  them,  and  contain  no  statement 
that  he  wUneBses  were  unable  to  writo.  They,  therefore,  cannot  be  regarded 
as  legal  evidence  It  ,8  to  be  regretted  that  a  convict.on  in  every  other  respect 
so  .ell  founded  should  be  invalidated  by  an  infur-nality,  by  an  Liss  on  oT.h 
Clerk  overlooked  by  all  the  pa.ties-ty  the  learned  J-ulge  of  Sessions,  in  the 
muU,nl,c,ty  of  h,8  arduous  labors,  as  we-1  as  by  tl.o  advocates.     The  o  n  ss  on 

ir;,    t"  ''t'  7\  '"  ^°"^'^''^"«  ^''^^^  "P«"  thosedcposUions  mu    Z 
Bequent  y  be  quashed,  but  without  coH,s-it  not  being  in^ha  power  of  the 

Couru  to  award  costs  even  if  it  were  disposed  to  do  so,  which  it  certainly  is  not 
ander  the  cTcumstances.  ^ 

The  judgraont  is  as  follows  : — 

Tne  Court,  having  heard  the  parties  by  their  counsel  respectively,  ha^ing  .x- 
am,ned  the  re.ord  and  proceedings  in  this  cau.^e  and  deliberated  thereon  con- 
«denng  the  depositions  of  Richard  Creagh,  Charles  William  Sharplev,  and 
Peter  Casey,  fy  1..  of  recon-  as  the  depo,sitior..  of  the  witnesses  in  this  Lu'se  are 
tdega  and  no  evidence,  the  said  de,.osiiions  not  having  been  read  over  to  or 
cgned  by  the  said  witnesses,  and  that  there  is  consequently  no  evidence  of  re- 
cord to  justify  or  sustain  the  said  conviction,  doth  maintain  the  present  appeal 
and  doth  quash  and  set  aside  the  conviction  from  which  the  present  appeal  wai 
mstituied  and  returued  before  this  Court,  without  costa. 

Kvrr  &  Nagle,  attorney»  for  Appellant. 

Lafrenaye,  attorney  for  Respondent. 
(P.R.L.) 


Held: 


CIRCUIT  COUUT. 

MONTREAL,  Utb  OCTOBER,  18«2. 

Coram  Smith,  <T 

No.  818. 

McDonald  et  al.,  vs.  Ganhle. 
-to.  Tl»t  iD  .nr  «pp«l»blo  Mtlon.  whmcin  .ny  of  the  partie,  m^  have  n^,i«ot<Hl  to  fvl. an 

ïïiîCK'f^Ld.  ""'  '*""  "'  '""'•  '"'  '""•  """  •"  '^•"-•^  i"'""»  ^^  '"•  "- 

•o  That  no  motion  en  bo  made  to  «Oect  an  «ceptlor.  Irregularly  fyl»l,  excep»  within  the 
dolaj  (Ued  by  la»  for  BMWorinn  In  »«(!h  court.  >"■">  loe 

This  w(w  a  motion  to  reject  an  exception  à  la  formé  m  having  been  irregu- 
l«ly  fyled,  and  not  within  the  delay  prescribed  by  law.  The  aitior,  v/a-  re- 
turned on  the  first  day  of  August,  1862,  and  an  appoarance  was  U\M  the  *ame 
day. 

The  exception  was  serve^l  on  PlaintilT's  atlorniea  and  fylecl  in  Court  on  tb« 

"■•  ~ ! ".  =-"-.  •'«  trio  c:gnrh  dayof '7ôi»t.«r  foiiowitig, iije  Plain. 

tiff,  served  on  Defendant's  atfeirnoys  a  motion  for  the  eleventh  of  October,  to 
have  thi.  exception  re^oted  from  tiie  record  for  the  following  rcasou.. 
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,   20.  Parce  que  l'action  en  cette  c  use  at  nl^''  ''^'""  ''"  ^^"«  — 
dernier,  et  I.  Défendeur  ayant  00  nparuTemr  ?''''*^'  '"^  premier  août 

.toire  à  la  forme  aurait  dû'(auxZ  de  'ï)!:  ''  ^'r  ^^^P*-  P^-mp- 
jours  qui  ont  suivi  la  vacance  c'est  à  LTa  ^  P'^^"""  '^«"s  '««  q-atre 
tembre  dernier,  tandis  qu'el  e  n'a    "té"  'o, T  "' ?''""''*^^^  ^"^''•'^  J^^^  ^e  sep- 

fined  by  mere  lapse  of  tim  „ "  .  IZel,  ""T'  '/  ''"''''''  '«^^  ^-'=' 
I'dated  Statutes  for  Lower  Canlda     T.  ""  '^'=''-  '''  '^  '^'  ^onso- 

witbin  the  delay  proscribed  by  ".but  the  Z7  !  '  -^  ^'^"^  ^'^  "«^^  ^^'^^^ 
-<le  at  the  proper  time  andlfor;t?eTv;:Torcrthr:o?  ''''''  '''''-' 

Bondy  é  Fauteux,  for  I'laintilis  ^°''°"  '«J^cted. 

AWcfeiVVe,  for  Defendant.     ' 

(S.B.N.) 


COUR  DE  CIRCUIT. 

MONTREAL.  31  DECEMBRE,  18G2. 

Coram  Smith,  J. 

No.  294. 

J    ,  Perkins  vs.  Ledaire  et  al 

l-e  Demandeur  réclamait  des  Défend  >„,.= 
somme  de  8l07.40,-pour  la  v   e,.d   ^        .IT!;"^'"^"*  ''  solidairement  la 

--pane  Bemandeu.  pour  le  p.Ot::=rS::;::n^^^^^^ 

Bi;:nrr;;;;i;::Xsrs'\'^"^  -^  '-^  ^-'«'- .- 1» 

payé  $50,  laissant  due  138  5  'uW  •""'"' ''^  '•''^'"''^'  "^  ''"  '-aient 
-é^.»e,  alléguait  .  ^^l  aJ^tT^  -^X^n^ ''"'V  ^  ^-^■•'«-.  P- 
"ne  juste  rémunération  dos  onvrajf,  t,  n„    L  ""i  '"  ^^''  ^«"""•^  ^^ant 

Macfarlane,  y  était  concerné.  ^       '  '  »emandeur,  en  autant  que  lui, 

Sur  la  preuve  faite  par  le  I>omHna,..r  U  n 
Ponr  #03.1,,  contre  F.  &  J  Leci"   1   ,  *"'  '"'      •'"^'""°"'  '"  ""  f''^^"»- 

Pl-.  la  Cour  les  a  condll      ^  S.^U'I*^^  '  ^^  ""^^^^  ^^-^"••■-^-  ^'^  ^^ 

Joh„  Monk,  avocat  du  Demandeur. 

*'nZ)  '  *''''"'*  *^'  Macfarlane. 
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MONTREAL,  U  DECEMBRE  1862. 
Coram  Monk,  J, 

No.  86. 

M<-lo  vs.  O'Heir. 

Juge  :-Qiie  la  prescription  aura  son  cou      •  unobstatit  iinn  i„.f«r,„o 
dans  laquelle  certaines  admirions  u:  if  àeulraL,^^^^^^^^^^^^ 

ist)  ^;•"^"t;^P7"•«•"^'';t  P^ur  le  recouvrement  d'un  billef,  daté  le  28  Janvier 

Lc  Défendeur  opposa  cette  action  par  la  prescription  statutaire  de  cinq  an. 
Le  Demandeur  répondit  spécialement  à  cette  défense  comme  suit  l^ielc 
Défendeur  a,  avant  l'institution  do  cette  action,  reconnu  devoir  le  bi  lot  lin 
qu'il  appert  parla  défense  qu'il  a  faite  à  une  liremière  ac^  n  tn  ^  ^^^^^^^^^^ 
recouvrement  du  dit  billet,  laquelle  action  a  péri' faute  par  le  Dem  nd  u/d'avo 

Tête  r«V  rr^"~^'  r  '-  ------- -tenue  dan^l  m  r. 

fense  a  eu    efte.  d  interrompre  la  prescription,  et  que  la  dette  réclamée  ne  peut 
être  présente  maintenant  que  par  le  laps  de  trentJ  ans  à  compter  det  d  te" 
connaissance.  ^  **  "^^ 

La  défense  en  question  était  ainsi  conçue  :_"  That  the  only  consideration  or 
value  w,che  the  Defendant  received  from  the  Plainti.ffor  the  p  om  sory 
note  in  the  Plaintiff's  said  declaratio,.  n.MUioned  was  the  sum  of  llZJo 
more  by  means  whereof  there  was  at  the  time  of  the  institution  of  th  s  action 
and  there  still  .  only  due  by  the  Defendant  to  the  Plaintiff,  on  the     idpro 
inissory  note  the  sum  of  £7  and  no  more;  and  this  last  Mentioned  s  m  of 

in  an  action  for  (he  said  last  mentioned  sum." 

Le  Défendeur  répliqua  spécialement,-"  That  such  plea,  fyled  by  the  Def^n 

'    ant  ,n  the  former  action  by  Plaintiff  against  him  DeLd'ant,  doe'V  rcrntÏ 

'  any  acknowledgment  suffKient  in  law  to  remove  or  take  away  the  bar  or  p  e  - 

cnption  pleaded  by  Defendant  which  is  absolute."    L.  jugient  de  ll  oZ 

renvoie  l'action  et  est  motivé  comme  suit  :  J  b        'i  ae  la  coui 

fortlfin'i?Jntiff*s*i  ^1  'T"''r?  '''"'  *'''  ''"^'  '^  "'=''"'  "^'^"''«"«•'  »»<!  ««^ 
Iff,  nor  d  ,1  the  said  Defendant  undertake  and  promise  at  any  time  within  Hve 
jears  nex   before  the  commencement  of  the  present  suit  ;_Considering  that  the 
acknowledgment  contained  and  set  forth  in  Defendant's  plea,  fyled  on  the  3rd 
F  bruary.  1855  m  the  cause  No.  H  before  this  court  in  which  the  presen 
Plain  , ft  was  Phunt.ff,  and  the  present  Defendant  was  Defendant,  and  referme 
to  and  pleaded  by  the  said   Plaintiff  in  his  special  answer  maie  and  fyl  d 
in   h,s  cause  to  the  Defendant's  plea  firstly  pleaded,  is  not  an  acknowle  Lme  .t 
winch  could  change  or  did  interrupt  the  prescription  invoke<l  by  the  saiil  D 
fendan  ,  inasmuch  as  the  said  acknowledgment  was  mad,  :,;  a  c.Lo  which  af 
torwards  lapsed  and  was  extinguished  by  .ércnption,  and  inasmuclias  slh  t 
-•-r,.-:^tucni,  oven  it  its  i,.n:u  „,„i  ctTect  had  survived  such  péremption  which 
was  not  the  case,  could  not  and  did  not  establish  in  favour  of  Plain  Wthint 
Bumption  by  h.m  contended  for,  in  his  sp„<.i„,  „„,.,,  .,,  .oreovorlle  rn'ort 


* 

1 


If; 


80 


Lord 
Ti. 

M<ir«tvir, 


OIBCUIT  COURT,  1863. 


m 


action  with  costs.  ^  ^  f>efendant,  and  doth  dismiss  the  present 

(pÏÏ)  ^""*'  """'•"^^  ^''  ^«fendanl  • 


MOmEAL.24rH  MARCH,  1863. 
Coram  Monk,  J. 
No.  6820. 

H>-:-That-.™ie.wi;'ll„^^^^^  ^-«  ™'»  -  cause. 

The  PJaintiffhtw  oSS  1!h  °'  ''"  "''"'''■  '''"''  *'*  *""- 

-™a„,  and  taten  in  fxe^^rtr^rel^^^^^^^^^^^^    '''  f  f  "''-^'  «  -"ied 
seizure  who  failed  to  produce  on  the  dav  of  sal«     ^^"T^  '  ^"''^^^"^  '<>  ^he 
en  acajou,"  the  Plaintiff  took  a  rule  on  1        '."  """''  «^3^'«J  "  book  case 
ed  in  Court  on  the  10th  March  fhJt  ^"  ^''^  S"""--^'»"  returnable  and  return- 
lowing  words  :  Ordonn' fnTo^  ^eTj^  ^^^^^^  ^  ''"  ^^^  ^^^î" 

cause,  de  remettre  et  représenter  au  dTt  hnî  '"  ^'"■'^'^°  «^  ™i»  «» 
en  acajou"  mis  sous  ses  soins  e  sauve  '^^^^^^^^^^  '«  -^''  "  ^«0^  stand 
de  ce  fa  re,  il  soit  contraint  par  corps  e'  tr  7/  'T'  ''  ^"^  '""^«  P"  '- 
d.8  net  jusqu'à  ce  qu'il  ait  repré«enL  e  s  "d  t  «k  J  ^"""  '°""""«  ^«°« 
acajou,"  à  moins  q„e  cause  au  contrai  !  2  \  ^  '  '*'°""'  "  "''  ^'"'^  ««««  en 
de  Mars  prochain  à  dix  ',  -^et  demie  7™"'^'^  ™^^'J'' '«  ^^i^ième  jour 
arec  dépens."  ®  ^®  '"''""'  •"'''■ j  ur 

The  rule  being  callev' 

p^  ow„._Th,  c ,: ,  „,.  „;t,  „„, ,;,;;  — >■ 

Rule  discharged.* 


form  inasmuch  as  it  does  n  . 
value  of  the  missing  article. 

^aijardins,  for  Plaintiff. 

Gtrouard,  for  mis  en  cause. 


'^ii' t,  the  guardian  made  default 


».  W.  T. 

MONTRÈir7^;i~^CEMB^862. 
Coraw  Smith,  J. 

No.  ÎOW. 

Ihe  Plamtiff  brought  an  action  to  recover  «lfi7.ni-      , 
o^Ill-aranceaM^^  ,„,  „„,,^^  /  ^J  «^J  •  ^0.  bcng  for  extra  premium 

-.  2ar.  .n.ppea,.whici.  ^"'^ed  tut  the  .urr/r';:;;r:.' 
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were  chemists  and  druggists,  and  leased  the  premises  for  the  purpose  of  carry- 
ing  on  their  trade.  ^  ^"••j' 

Amongst  other  stipulations  in  the  lease  was  the  following,    "  That  the  said 

esseea  shall  pay  all  extra  premium  of  Insurance  that  the  clpany  at  whS 

he  premises  now  leased  may  be  insured,  shall  exact  in  consequence  of  the  b  - 

s  ness  or  works  done  or  carried  on  therein  by  the  said  lessees."     The  Plaintiff's 

declaration  stated  that  the  Defendants  had  paid  the  rent  due  during  their  occu 

pancy  of  the  premises  leased,  but  had  totally  failed  and  refused  to  pay  the  extra 

premium  of  Insurance,  which  in  consequence  of  the  nature  of  the  business    1' 

led  on  by  the  lessees  the  Insurance  Compay  had  charged.     That  in  consc     ence 

Xrf:  \  :  P'^  ''"  ""°""^  '""'""''''''^  '^"^  h^^  -  "gl»'  to  demand  U 
of  Defendants  by  the  present  action. 

Plamtift  relied  did  not  mean  that  the  lessees  were  to  pa^  ,ortion  of  the  or 

dinary  premium  of  Insurance  which  the  Plaintiff  might  uc  obliged  to  pav  for' 
the  premises  leased  as  a  chemists'  and  druggists'  warehouse,  "  but  that  on  the 
contrary  such  premium  of  Insurance  was  in  respect  of  the  said  premises  the  or- 
d  nary  and  usual  rate  of  Insurance  thereof,  and  was  not  nor  was  any  part  thereof 
extra  premium  of  Insurance  within  the  meanin.  of  the  said  clause '' 

At  Enquête  Plaintiff  proved  that  an  extra  premium  of  7s.  6d.  per  cent 
amounting  to  the  sum  sued  for,  had  been  charged  oj  the  Insurance  Compat' 
on  aecountof  the  lessees  occupying  the  premises  as  chemists  and  druggists^    ^ 

Per  Cunam-ms  is  an  action  to  recover  the  excess  of  Insurance,  which  ac- 
'he    frl  tL    "  "V  '^r'  '^  ''^  ^^'^"'""^  ^'  *--ts,  on  account  of 

annW  to  ,f       ,^'^""'".'*^   P""^'^"^'""  ^^  ^hat  the  clause  in  the  lease  did  not 
apply  to  the  extra  premiums  on  their  actual  business,  but  was  inserted  to  cove 
the  case  of  their  erecting  steam-engines,  or  going  into  other  hazardous  kinds  o 
manufacture.    The  Court  cannot  read  the  lease  in  that  way. 

T  I     rk.    J      ,.     -r.,  .  Judgment  for  Plaintiff. 

John  Dunlop,  for  Plaintiff". 

Abbott  &  Dorman,  for  Defendants. 

(j.L.M.) 


MONTREAL,  13  FKVRIER  1863. 
Coram  Monk,  J. 

T     1  T      «  No.  4971. 

Leclerc  vs.  la  Corporation  de  la  Paroisse  <U  St.  Joachim  de  la  Point,  Claire 
20.  Qu'un  Surintendant  spécial  est  un  offlcier  n.unicipal  ' 

M  o':!,!'r;::':;:!f  r  .'^."'!"'  ."'"««-'t  d«ns  ««»  action,  que  dans  l'année  lani. 
......  n.  mmê  ouiuucnaant  speoiui  pour  répartir  certains  chemins  de  la 

Défenderesse  ;    qu  en  conformité  à  cette  demande  de  la  Défenderesse,  il  avait 
en  ^ftct  répart,  ces  chemins  et  avait  fait  deux  rapports  ou  procès-verbaux  qui 
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Leclerc 

V8. 


avaient  été  homologués  sans  opposition  aucune  et  môme  suivis  d'exécution  de 
.Ifif^roS  '^  P.*""!  ^"'  intéressés  et  de  la  Défenderesse  ;  que  les  services  et  déboursés  qu'il 
ilVir'^r^it  r^*,?'\^'*"'  l'exécution  de  ses  devoirs,  se  montant  à  la  somme  de  £17,  que 

Ja  Défenderesse  avait  reconnu  lui  devoir,  et  promis  de  lui  payer  par  une  résolu- 

tion  de  son  conseil. 

A  cette  action,  la  Défenderesse  plaida  qu'à  toutes  les  époques  où  le  Deman- 
deur avait  agi  comme  tel  Surintendant  spécial,  et  depuis  au-delà  de  dix  années 
Il  était  et  est  encore  aubergiste,  duement  licencié  à  vendre  en  détail  des  liqueurs' 
spintueuses  ;  et  que  pour  cette  seule  raison,  il  était  complètement  disqualifié  et 
inhabile  à  agir  comme  tel  Surintendant  spécial,  et  qu'enfin  cette  disqualification 
emportait  la  nullité  de  tous  ses  procédés  et  travaux,  et  que  partant  il  ne  méri- 
tait pas  de  réclamer  aucun  salaire  pour  les  avoir  exécutés. 

A  l'audition,  7»/r.  ^fi^owrnay  pour  le  Demandeur,  soutenait  qu'unSuriutendant 
spécial  n'était  pas  un  officier  municipal,  aux  termes  de  l'r  ite  des  municipalités 
qu'il  ne  prêtait  pas  le  serment  requis  des  officie-s  municipaux,  qu'il  n'était  pal 
nommé  pour  aucune  période  de  temps  fixe  ;  qu'en  un  mot.  il  paraissait  plutôt 
être  un  employé,  un  serviteur  de  la  municipalité,  qu'un  de  ses  officiers  ;  que 
d  ailleurs,  fût-il  même  officier  public,  l'aubergiste  n'était  pas  absolument  dis- 
quahfie  de  l'être,  que  la  clause  établissait  seulement  une  exemption,  la  faculté 
pour  les  aubergistes  et  autres  y  nommés  d'accepter  ou  do  renoncer 
mais  non  une  incapacité,  une  inhabilité  emportant  de  plein  droit! 
nullité  des  actes. 

Mr.  Girouard,  pour  la  Défenderesse,  dit  qu'il  lui  suffisait  d'établir 
deux  choses  pour  obtenir  le  débouté  de  l'action,  lo.  Que  le  Surinten- 
dant spécial,  ..gissant  sous  l'autorité  du  Conseil,  était  un  officier  municipal  et 
qu  il  remplissait  réellement  une  charge  municipale  ;  2o.  qu'il  était  défendu  aux 
aubergistes  de  remplir  aucune  charge  mHnicipale  à  peine  do  nullité  de  leurs 
actes  et  procédés. 

Que  la  section  30e  de  l'acte  des  raunicipalilés  avait  dévolu  toutes  les  attri- 
butions et  tous  les  pouvoirs  .1..  la  charge  de  Surinten.lant  du  comté  an  Surin- 
tendent  spécial,  agissant  sous  rauiorité  du  Conseil  ;  et  que  son  intention  d'en 
faire  un  officer  municipal  comme  celui  qu'il  est  appelé  à  remplacer,  est  si 
évidente,  qu  au  paragraphe  3e  <le  la  môme  section,  il  ost  statué  que  tout  Surin- 
tendant  spécial,  «  ^era  sujet  aux  même»  pénalité,  que  le,  autre,  officier,  munin- 

paux  en  au  denégligencer  et  enfin,  qu'au  paragraphe  4e  de  la  môme  section. 
Il  est  déclaré  quo  "  le  secrétaire  trésorier  pourra  être  nommé  comme  tel  Surin- 

tendant  spécial  et  pourra  remplir  les  devoirs  «lus  ikux  charge,:' 

Que  la  section  31e  établissait  l'incapacité  de  l'aubcrgi,te  à  remplir  aucune 
charge  municipale,  que  ses  termes  éaionl  décisifs  ot  absolu»  :  '•  M  ,eront  p<t,  élu, 
"  ou  nommés  conseillers   municipaux,  ou  nommé,  à  une  cJmrge  ,ou,  le  Conteil 

les  personnes  dans  les  ordres  sacrés,  ou  les  ministros  d'une  croyance  roliui-use 
^'1  quelconque  ;  les  membres  du  conseil  exécutif,  les  juges  ,ie  |«  „„ur  du  banc  de 

1»  reine,  de  la  cour  supérieure,  ou  do  la  cour  de  vice  s-mirauté.  les  shérift.  les 
,       '  7      "■  ^"^ '■"■"  ■"  ■  -'"•«^wtioc  irt  marine  m-  ■<»  iVîiijt"!.iê,  "comme  indi- 

gne»  de  leuréUt,"  ni  h,  aubergi,te,-  comme  trop  dignes  do  lour  état  ;  que  par 
ces   termes,  le  statut  n'entendait  évidemment  p«,    créer  une  exemption,  mal. 
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une  inhabilité,  que  les  exemptions  étaient  contenues  dans   le  paragraphe  5e  de  L,.  Corporation 
la  même  section  31e,  qu'enfin  pour  cette  seule  raison,  le  Demandeur  aurait  dû  "st!  jS^Tde" 
refuser  la  charge  que  lui  avait  offerte  le  Conseil  de  la  Corporation  ;  qu'il  avait  "  ''°"V'|  ^'"^'^• 
agi  contre  la  loi  ;  que  ses  procéiés étaient  absolumcntnuls  et  nuisibles  aux  intérêts  ^  v™i,^et'ar 
de  la  D<<fendere8se,  qui  n'avait  pu  les  mettre  à  l'exécution,  mais  les  avait  annuités 
au  contraire,  et  que  partant  ils  ne  méritaient  pas  d'avoir  aucun  honoraire  ni  salaire. 

Per  Curiam.— L^  question  soulevée  ne  me  parait  souffrir  aucune  difficulté. 
Les  dispositions  sont  formelles  et  déclarent  clairement  que  le  Surintendant 
spécial  est  un  officier  municipal,  non  permanent,  mais  temporaire,  nommé  pour 
une  affaire  particulière,  et  enfin  que  les  aubergistes  sont  absolument  inhabiles  à 
remplir  cette  charge.  Le  Conseil  en  adoptant  le  compte  du  Demandeur  a  agi 
ouvertement  contre  la  loi,  et  n'a  pu  lier  la  Défenderesse. 

Denù  et  Trudel,  pour  le  Demandeur. 

Betournay,  Conseil 

Girouard,  pour  la  Défenderesse. 

(D.«0 

MONTREAL,  15  DECEMBRE,  1802. 
Coram  Monk,  J. 

No.  B68. 

Leclcrc. 

vs. 

La  Corporation  de  la  Paroiue  de  St.  Joachim  de  la  Pointe  Claire  et  la  même. 

DtmandereiH  en  garantie. 
vs. 

Pierre  Charle»  Valois  et  al. 

Demandeurs  en  garantie. 
Jugé  :-lo.  Qu'une  personne  pourwivio  k  cause  de  ses  actes  comme  odloler  public  a  droit  à  un  «via 

d  un  moi»,  bieti  au  au  tnmn»  ort  l'«,f.lnn  .  ma  .„u„  ii Tipfissalt  plu»  Va  charw 

accusé  de 


2o 


^  .run  mois,  bierj^'au  •temps^u'^^MÔu  a  «Tprué  TlVe'r^^^ 
**Vàurotd7m'i'ùvîiS';ti.*  "'^"'^■"""'""-  O-"'»  "ion  m?u.o  i.  Vlir'"'"' 


30.  Qu;uMC  inuniolpalitrt  n'a  pas  le  recours  par  voie  d'action  en  garantie  «impie  contre  >nn 
IndemûitT"  """"  "'  ■"»'"'''»»'"'"'  ■"»!'«-  «'  """'vai,e  foi.'Sai. «iulemC  ["action  oïl 

Lft  Corporation  de  la  Paroisse  de  St.  Joachim  de  la  Pointe  Claire,  poursuivie 
par  Moïse  Loclerc,  pour  ses  honoraires  comme  Surintendant  spécial,  ainsi  qu'il 
est  dit  dans  le  précédent  rapport,  appelle  par  action  en  garantie  simple  les 
Conseillers  qui  avaient  transigé  personnellement  avec  le  dit  Uclorc,  l'avaient 
nommé  tel  surintendant  spécial,  avaient  homologué  ses  rapports  et  adopté  ses 
comptes,  leur  dénonçant  la  poursuite  principale,  et  les  priant  do  !a  >'«iro  cesser, 
etdemandant  enfin  qu'ils  fussent  personnellement  condamnés  »V  indemniser  Ih 
Demanderesse  des  condamnations  qui  pourraient  intervenir  ooutre  elle,  pour 
entre  autres  raisons  les  suivantes  : 

lo.  Parce  que  les  Défendeurs,  comme  mandataires  de  la  Demanderesse, 
étaient  recponsables  envers  elle  de  la  mnlvorsation  de  leuro  devoirs  et  obligationi 
et  des  dommages  qui  en  résultaient. 

2o.  Parce  que  les  Défondaum  nvninnt.  u»i  <U  manvaUA  r^^i  .x..  msi! ••  fc—A- 

Les  Défendeurs  rencontrèrent  cette  action  par  une  exception  et  une  défense 
au  fonds  endroit,  par  laquelle  ils  demandHient  le  dèlniuté  .le  l'mtion  pour  deux 
raisons:  lo.  Parcequo  la  Demanderesse  en  garantie  n'alléguait  pas  dans  son 
action  qu'un  avis  d'un  mois  avait  été  donné  aux  Défendeurs  de  l'institution  de 


■5v 


È 


m 
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Jfu^lffiedr'"'  *"''?"•,    20.  Parce  qu'il  ne  résultait  des  allét^ués  de  la  déclaration  aucune 
if  mStecrafr^  ^^'^"^'^  "^^  ^^  P^""*  *^^'  Défendeurs  en  faveur  de  la  Demanderesse. 
Pier™  Charlos  ,  \''*''*?"'"«";  «"  '^''>'^^  ^r.  Cmsidy  pour  les  Défendeurs,  dit  que  la  section  1ère 
v.ioi8ctai.    clu  Chap.  101,  des  statuts  refondus  du  Bas-Canada,  lui  donnait  un  moyen  de  défen- 
se infaillible  en  faveur  de  ses  clients  ;  que  par  cette  clause  en  effet,  "  aucun  bref  ne 
"  peut  être  émis  contre  un  juge  de  paix  ou  un  autre  officier,  ou  personne  remplis- 
"  sant  des  devoirs  publics,  pour  aucune  chose  faite  par  lui  dans  l'exécution  de  ses 
"  devoirs  publics,  ou  à  moins  qu'avis  par  écrit  de  tel  bref  spécifiant  la  cause  de 
"  1  action  avec  une  précision  suffisante,  ne  soit  donné  au  dit  juge  de  paix  officier 
"  ou  autre  personne  ;"    que  la  Demanderesse  n'avait  pas  donné    cet  avis    et 
qu  elle  ne  l'alléguait  pas  dans  son  action.     Qu'en  outre,  il  n'y  avait  pas  aucune 
garantie  de  la  part  des  Défendeurs  à  indemniser  la  Demanderesse  des  condam- 
nations  qui  pourraient  intervenir  contre  elle  par  le  foitdeses  conseillers  agissant 
au  meilleur  de  leurs  capacités. 

En  réponse,  àlr.  Girouard,  pour  la  Demanderesse,  soutenait  qu'il  n'était  pas 
nécessaire  de  donner  aucun  avis  aux  Défendeurs,  lo.  parce  que  lors  de  l'institu- 
tion de  l'action  et  depuis  plus  de  six  mois  auparavant,  ils  ne  remplissaient  aucun 
devoir  public,  et  que  la  clause  du  statut  n'exii|e  l'avis  qu'à  l'érrard  des  person- 
nes "  renipUssant  des  devoirs  publics;'  2o.  parceque  les  Défend°eurs  étaient  ac- 
cu«és  de  mauvaise  foi,  malice  et  fraude,  et'  qu'aux  termes  de  la  section  8e  du 
môme  acte,  déclarant  que  "  tout  juge  de  paix  officier  st  autre  personne,  aura 

droit  a  la  dite  protection  et  aux  dits  privilèges  dans  tous  les  cas  où  il  a  agi 
"honûfidc,Am%  l'exécution  de  ses  devoirs,  bien,  qu'en  faisant  telle  chose  ou 
"commettant  tel  acte,  il  ait  excédé  ses  pouvoirs,  ou  sa  jurisdiction,  et  ait'agi 
"clairement  contre  la  loi,"  il  n'y  a  que  les  officiers  agissant  de  lonne/oi  qui 
aient  droit  à  I  avis.  Que  la  garantie  que  la  Demanderesse  invoque  résulté  du 
croit  commun  ;  que  les  Conseillers  d'une  corporation  municipale  n'en  sont  que 
les  mandataires,  et  comme  tels  obligés  de  suivre  les  instructions  que  la  loi  leur 
donne  et  d'indemniser  la  Corporation  de  tous  dommages  résultant  de  la  malversa- 
tion de  leurs  devoirs  et  d'une  violation  grossière  do  la  loi  ;  que  les  Défen- 
deurs, en  nommant  ainsi  .\  une  charge  municipale  un  aubergiste.  —^\t  malversé 
et  violé  ouvertement  la  loi,  et  étaint  tenus  de  venir  répondr  .eurs  actes 

illégaux,  do  faire  valoir  eux-mêmes  leurs   moyens  de  défense  c.  ,    .,  le  Deman- 
deur  principal,  et  d'indemniser  la  Corporation,  dans  le  cas  où  elle  serait  con 
damnée;  qu'enfin,  la  mauvaise  foi  avec  laquelle  les  Défondeurs  avaient  a«i  devait 
être  un  motif  snfflsant  do  les  rendre  responsables  de  cette  mauvaise  foi     ' 

Per  Ciiriam.— L'action  on  garantie  est  mal  fondée.  La  Doman- 
derosse  devait  donner  avis  par  écrit  d'un  mois  avant  do  procéder 
Daillours,  iln'y  apas  do  garantie  de  la  p.rt  dos  Défendeurs  vis-à-vis  de' 
la  Demanderesse.  Elle  doit  attendre  le  jugement  sur  la  demande  principHlo  de 
Leclerc,  et  si  elle  est  condamnée  par  la  faute  et  la  malversation  des  Conseillers 
ainsi  qu'elle  lo  prétond,  ol!o  pourra  exc^rcer  l'action  en  indemnité. 

Oirouard,  jxtiir  la  Demanderesse. 

Denis  et  Desnoi/ers,  pour  les  Défendeurs. 

Cussidy,  Conseil. 
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PRIVY  COUNCIL. 

Prest  nt  :  Lord  Chelmsford,  Lord  Kikobdown,  and  Sir  J.  T.  Coubridok. 

Henrt  Wulfe  Tbiogk  and  Alfred  Triqge, 

appillahts, 
Flavien  Lavalubr. 

Rkbpondknt. 

tOWBECANADA-seiONIORlAL  EIGHTS-OLD  PRBNOH  LAW-CIVIL  LAW-TRAN8AC 
TION  "  DOL"-"  SSBEUar.  i»A«BAV.. 

Tto  term  "  t«ui,s.ctIonr  of  the  old  French  Uw,  which  I.  equivalent  to  .  compromise  in  En.lUh  law 
il  an  agreement  f  »  put  an  end  to  di.putes.  and  to  terminate  and  avoid  litigation  •  and  in  inch 
ewes  the  consideration  which  each  party  rtscelvc.  i.  the  «jttlement  of  the  dla^ute-'the^^S 
conildemtlon  being,  not  t!.e  «crifloeof  the  right,  but  the  abandonment  of  the  claim' wd 
iitiroS  t«  the  validity  of  .uoh  a  contract,  that  the  right  wa.  really  In  one  of  "e 

An  agreement  of  comproiwise.  llk«  any  other  agreement,  mtor  be  set  aaide  for  what  the  old  French 

law  term»  "  dol    or  want  of  good  fUth  In  either  of  the  contiacting  parties  only 
An  agreement  of  oompromise  maj  be  set  aaide  on  the  ground  of  what  the  old  French  law  term. 

'•  Erreur"  if  the  '  erreur^  railed  on  be  in  the  oonp„,mi«,.  and  of  such  aSiîteîtUU? 

must  be  considered  the  detent  ining  motive  of  either  of  the  parties  in  entering  Into  the  agree. 

rrîj.   !v   -    ^^f."  "^^^  "  »  ««ndition  implied,  though  not  eipressed  ;  and  then,  if^e 

flMt  fkil.  the  foundation  of  the  •  greement  fklls. 

The  French  law  on  thU  subject,  as  welt   as  the  BnglUh  and  Scotch  law.  adopts  the  rules  of  the  cIvU 
litw* 

The  appellants  and  the  respondent  we»  ;»  the  owners  of  adjoining  Unds.  and  a  dispute  havin>  art^n 
as  to  certain  righU  olaim«d  6o»<î  j  W«  by  the  appellants,  In  order  to  terminate  thedi^nuteTid 
difference,  the  appellants  agreed  to  abandon  their  claim,  and  the  respondent  agreed  to  nav  «. 
annual  sum  to  the  appellauU.  It  subsequently  turned  out.  that  the  appellanU' claim  ™i 
unfounded,  whereupon  the  rospjnd  ent  refused  pvment  of  the  annual  sum  so  agreed  to  be 
paid,  on  the  ground  that  there  wa«  »  o  consideration  for  the  agreement  :-Held  that  the  claim 
by  the  appellants  being  bond  /UU,  th  e  consideration  Ibr  the  payment  by  the  resnondeut  wZ 
the  surrender  of  the  appellanta' olain .;  and  that  a  such  a  consideration  was  sulHoIent  to 
support  the  respondent's  promise,  •"«re"»  ro 

This  wap  an  appeal  from  the  Court  of  Queen's  Bench  of  Lower  Canada,  and 
the  substantial  question  on  tue  appeal  related  to  the  valid itj  of  a  certain  agree- 
ment entered  into  on  the  2l8t  May,  18*7,  between  Kenelm  Connor  Chandler 
deceased  (under  whom  the  appellant»  claimed),  and  the  respondent  Flavieu 
Lavallée,  for  the  purpose  of  compromisinj^  certain  disputes  which  had  arisen 
between  the  said  Kenelm  Connor  Chandler  and  the  respondent,  relative  to  a 
certain  milldam  erected  by  the  respondent  in  and  across  that  branch  of  the 
river  Nicolet  which  separates  the  Isle  de  la  Fourche  from  the  Seignory  of  La 
Baie  St.  Antoine,  and  the  valid!  y  of  which   agreement  was  dinputed  by  the 
respondent,  on  the  ground  that  ho  was  induced  to  enter  into  the  said  agreement 
by  the  fraud  of  the  said  Kenelm  Connor  Chandlvr,  and  in  ignorance  of  mate- 
rial facts,  and  of  his  the  respondent's  rights  ;  and  upon  the  further  ground  that 
there  was  no  considoiation  for  the  said  agreement.     By  a  notarial  act  of  the 
8th  April,  1814,  the  then  Seigniors  of  the  Seigniory  of  La  Baie  St.  Antoine 
conveyed  to  the  rcspondent  and  his  brother,  Philarque  Lavailéi%  a  tenement* 
comprising  the  Seigniorial   mill   of  that  Seigniory,  known   a»   the   "  Moulin 
uespir.B,  '■'  wiih  ti.«  dam,  «i,d  nil  ilie  rigiitH,  [.rivilegcf,  and  appurtenances  belong, 
ing  to  the  said  mill  ;  and  this  mill  was  situate  on  the  southwcRtern  branch  of 
the  river  Nicolet,  which  river  or  branch  is  in  that  part  included  within  the 
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Seigniory  of  La  Baie  St.  Antoine,  and  is  crossed  by  the  said  dam,  wlich  abuts 
at  Its  further  extremity  on  the  Seigniory  of  Nicolet,  there  borderiti^  on  the 
northeastern  branch  of  the  same  river  or  branch. 

The  said  mill  and  dam  had,  for  more  than  thirty  years  before  th6  2l8t  May 
1847,  been  in  the  possesssion  of  the  Seigniors  of  the  Seigniory  of  Ea  Baie  St' 
Antoine  and  their  privies  in  title  ;  and  the  said  mill  had  always  beet  moved  by 
the  water  of  the  southwestern  branch  of  the  river  Nicolet. 

By,  a  notarial  act  of  the  29th  May,  1844,  Amand  Richard,  owner  of  the 
tenement  u.thin  the  said  Seigniory  of  Nicolet,  whereon  the  said  dam  abutted, 
conveyed  to  the  respondent  and  his  said  brother  the  right  of  constructing  and 
abutting  quays  and  a  dam  on  the  said  tenement,  with  so  much  land  as  might  be 
necessary  for  that  purpose.  The  respondent  and  his  brother  proceeded  to  repair 
the  said  dam,  when  protests  against  their  doing  so  were  served  on  them  on 
behalf  of  Kenelra  Connor  Chandler,  then  being  or  cl«iming  to  be,  seignior  of  five 
divided  sixths  of  the  said  Seigniory  of  Nicolet,  otherwise  called  Isle  à  la 
Fourche,  upon  such  pretext  or  allegation  of  a  right  over  the  said  river  or  branch 
and  to  prevent  the  construction  or  abuttal  of  such  a  dam  as  in  the  said  protests 
mentioned  :  Mr.  Chandler  had  in  the  meantime  obtained  from  the  said  Amand 
Richard  a  conveyance  of  the  said  tenement  whereon  the  said  dam  abutted,  and 
at  the  same  time  began  digging  a  canal,  by  «hich  the  water  of  the  south- 
western  branch  of  the  river  Nicolet  was  threatened  to  be  diverted  from  the  said 
null. 

By  a  notarial  act  of  the  21st  May,  1847,  lb.  Chandler  professed  to  authorize 
the  continuance  and  repair  of  the  said  dam  as  it  then  existed,  and  to  bind 
himself  and  his  heirs  not  to  erect  any  mill  or  manufactory,  within  certain  limits 
on  the  southwestern  branch  of  the  River  Nicolet;  the  respondent,  in  return, 
binding  himself  and  his  representatives  to  pay  to  Mr.  Chandler  and  his  heirs 
30?.  currency  a  year,  on  the  11th  November,  so  long  as  he  or  they  should  make 
use  of  the  said  dam.  The  respondent  omitted  to  make  the  payment  which 
becanaedue  on  the  1 1  ih  November,  1867  ;  and  the  appellants,  making  title  under 
Mr,  Chandler,  brought  an  action  to  recover  the  said  payment. 

Respondent  put  in  a  plea,  impeaching  the  validity  of  the  act  of  the  2lst  May, 
1847,  for  want  of  consideration,  and  as  having  been  entered  into  through 
mistake,  as  to  the  rights  of  M..  Chandler,  who  did  not  poesessthe  rights  pretend- 
ed on  his  behalf,  and  claimed  to  be  exercised  or  conveyed  by  him  ;  alleging 
also,  that  the  execution  of  the  act  by  the  respondent  was  induced  by  the  false 
representations  and  fraud  of  Mr.  Chandler  and  his  agents.  The  respondent 
also  pleaded  the  general  issue,  and  the  appellants  replied.  Admissions  were 
filed  on  each  side,  and  the  respondent  examined  witnesses,  as  well  as  to  the  facts 
above  mentioned  as  to  others. 

The  Circuit  Court  of  Three  Rivers  go^o  judgment  for  the  appellants  on  the 
21»t  Juno,  1860.  From  this  judgment  the  respondent  »  )peale<l,  and  obtained 
on  the  17th  December  1869,  the  judgment  of  the  Court  of  Queen's  Bench  in 
his  favor.  From  this  judgment  the  appellants  appealed  to  her  Majesty's  Privy 
Council. 

The  Solicitor  General  (Sir  R.  Palmer,  Q.  C),  and  Lindley,  for  the  a]  peilants. 
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C0Mid.rati0„,  .„d  Zr«"     ,l,.t  T  ,T  T  """"^  '■'">  ■»'  "'"«Wo 
•uch  rigbf  o™,  the  river  N  CO  .tlA      ,       T'"  °°°""  °''»»'i'«  l>»d  .o 

Of  .he  ip,ue.  po^aCbitn'J:^  ;S  "l" Z'"""'  "T"™ 
consideration  to  support  the  aereemPnf.tKot;),  respondent  was  a  sufficient 
Chandler  not  to  erect  any  2  wS  [hi  Jmu'  ""'"'*?i"^  ^^  ^-^'™  Connor- 
been  duly  observed,  and  Lh  Ld  "k  !  ^^^^^^  ^^--nt  had 
render  the  agreement  binding  upon  the  "Logent  'v.  f?'  ^''"«'^«''«tion  to 
ration  for  such  undertaking  s  Jp, 1,1  '^'P*'"^'"'/  ^^^*'  there  was  no  conside- 
annual  sum  of  aortTK  £irc  If  r'n?  ''  ^  '"P''"'^"*  ^  P^^^  ^^^^ 

ConnorCbandlertopreve  HhlSd  1  fromt'^  *"'  '''  "«''  ^' ^^»«'» 
river  and  upon  the  said  island  wl  h  ^!"« ''«"«'■'"«'ed  across  the  said 

and  the  respondent  •  that  it  t!  T  """^  '^'"^  '"  ^'^P"'«  •'«'^«en  himself 
agreement  Von  1'  go  Ih  t"!  ct  21?^?^  ?^."^P^"^-'  ^  "'"P-»^  ''« 
was  no  pretence  for  Impeaching  th.      ^  "'*'  '"  *''"''''  ^^'«^  ••  '^^'  «^^'e 

-cethe%espondentsrcam   :it^^^^^^^^^^  on  the  ground  of  fraud:  that 

contended,  rendered  the  agreel  nvÎi^  ^  ?",'""""^^"""  ^^''='»'  ««  "« 
the  agreement,  and  had  ZTZrl'.JT^'''''^'^'  ^"^'^^'ty  of 
pondent  was  estopped  froriyrg  the  ti "e  of^K  .'  T''  ''''  ''^^  - 
grant  that  which  the  respondent  accenlnf       ^'"  '""""*  ^'^*"^'«'  *« 

virtue  of  his  concession  :  Ta  the  va  iS  of  r  "'  "^'"'  "^'^''  '^ 
determined  in  favor  of  the  anLlllr      f      the  agreement  had  already  been 

of  competent  junsdl^aZt:'"!^  -    "!  '"'  respondent,  by  a  Court 

Loranger,Q^.C.(We:'cf:rb:^^^^^^^^^^ 
was  no  consideration  given  to  th«  /'""V  til     'he  respondent  .--There 
an  equivalent  for  the  annual  sum  of  sT  '  ^"'^^'"  ^^""^'  ^'^-^'-  «« 

21s?;a;:r47"Vr;o?wrtr""'".'°'  *"*^""«  '"*«^»-  -«tract  of  the 
contractu  The  res^T:!  iTut^t'  '"^'•"  ^7'^  '^'^'--««')  «^ 
The  following  auShoritie  Ze  re'r    to  Tn       i'"''-  ""'"^*  '^  ^™»''- 
(Dupin's  éd.),  vol.  2,  p.  286  •  TrÏ^TJ  Iti    "I       'I""'^  ^"  ^""'••*^^«  Vente 
-  36  ;  Toullier,  D..'it'civt',iv     "ti    3  s  ?;  7"  (^"P-'-<»-),  vol.  ,,  p.  22, 
3.  tit.  3,  c.   1,  s.  42  ;   Domat    W    D^lL    /      o    '•  "'•  ''  "•  '''  '2'  '^^j  liv. 
(Lindley),  128;  Tro  ,ong,  lu  givH.  fT'    Tl  Vet 'n'  '"'''*"'  '^"'«'" 
Nouvelle,    "Dol";    Anc  Collection,  "Do  ..'  Sa„  'pLf/,"'"^;'   ^''"««tioa 
Répertoire,  34,  37fi,  "Erreur";  Duanton  DroitT      ^'^'i''"'*'  ^'  *•  Merlin, 
rac,  notes  (Kennet's  ed  );  Domat  •  D  «T^  T'''  ^"«■«"''«rf,  Barbey. 

"•  Stewart  (6  CI.  &  Fin.  0, 1)    «t'a  c^^!  ^  -«««'>«"«".  vol.  I,  p.  341  ;  Stewan 

Lord  KiNosnowNdclivered  th«  J  h  '  ""'''  '°*^- 

of  March,  1858,  the  apX^t  S^"  ;'  ^'^  ^'<^«"iP«.     In  the  month 
in  Lower  Can«.U  o^-rJ..  ,,""""«"tuted  a  suit  in  the.jourt  of  Queon'«  Bo„„k 

have  become  due  trtLêmTmT"m"\T  '"""""'  «  •»'«  of  80;..  aJleg;^^ 
Thee  .aim  was  founded  o„     nl  ^7  "      ^  T?;*V'  ''""'"^'  P'^^^'^C 

-  ~  «"«««e.  to  pay  t^i::!  ^'1;^:  ::^'a:r  œ 
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a  certain  mill-dam  and  quay.    The  payment  was  to  be  made  to  a  gentleman 
named  Chandler,  whose  rights  had  become  vested  in  the  appellants. 

The  respondent,  in  his  answer  to  the  suit,  did  not  deny  the  fact  of  the  agree- 
ment, or  that  he  had  had  the  use  of  the  dam  and  quay  during  the  twelve 
months  for  which  the  payment  was  demanded  ;  but  he  alleged  that  the  engage- 
ment in  question  had  been  obtained  from  him  under  a  mistake  on  his  part  of 
his  rights,  and  by  means  of  fraud  and  intimidation  on  the  part  of  Chandler  and. 
his  agents;  that  no  consideration  had  been  given  to  him  foi  the  agreement,  and 
he  insisted  that  it  ought  to  be  annulled  and  the  appellants'  suit  dismisssed.'  On 
the  2'7lh  June,  1859,  the  Circuit  Court  pronounced  judgment  in  favor  of  the 
appellants,  and  condemned  the  respondent  to  pay  the  sum  demanded  with  costs. 
On  appeal  to  the  Court  of  Queen's  Bench,  that  Court  reversed  the  judgment  of 
the  Circuit  Court,  annulled  the  agreement  in  question,  and  dismissed  the  appel- 
lants' suit  with  cost". 

From  this  decision,  the  present  appeal  is  brought  to  her  Majesty  in  Council. 
Chandler  was  the  owner  of  five  sixths  of  the  Seigniory  of  Nicolet,  which" 
adjoins  the  Seigniory  of  La  Baie.  The  southwest  branch  of  the  river  Nicolet 
runs  through  these  two  Seigniories,  and  at  the  point  where  the  dam  in  question 
stands;  the  whole  channel  of  the  river  is  within  the  Seigniory  of  La  Baio,  but 
the  shore  or  bank  on  the  Nicolet  side  of  the  stream  is  within  the  Seigniory  of 
Nicolet.  On  the  La  Baie  side  of  the  river  was  a  grist  mill,  called  the  Moulin 
de  Despins,  which  was  worked  by  means  of  water,  diverted  from  the  river  by  a 
chaussée  or  dam.  This  mill  was  what  is  terraeil  a  "  Moulin  banal,"  and  had 
been  built  by  the  Seigniors  of  La  Baie. 

In  the  month  of  April,  1844,  the  mill,  the  dam,  and  all  the  rights  belonging 
to  the  mill  were  purchased  by  the  respondent  and  liis  brother,  and  conveyed  to 
them  accoidingly.  Tlie  purchasers,  having  tfiken  possession,  were  desirous  of 
extending  and  making  alterations  in  the  dam  ;  by  which  the  water  of  the  river 
was  diverted  to  their  mill.  Whether  the  old  dam  extended  across  the  whole 
stream,  or  only  across  a  part  of  it  ;  whether  there  was  to  be  an  entirely  new 
dam,  or  only  a  repair  of  the  old  one  ;  whether  the  new  work  was  to  be  on  the 
old  site,  or  the  site  was  to  be  changed,  are  matters  which  were  disputed  at  the 
bar,  and  with  respect  to  which  we  are  not  able  to  arrive  at  any  certain  conclusion. 
But  this  is  certain,  that  a  very  important  change  was  to  bo  made  in  the  dam 
in  one  respect,  that  whereas  the  original  dam  was  confined  within  the  Seigniory 
of  La  Baie,  the  new  dam  was  to  be  extended  into  and  supported,  and  rendered 
more  effectual,  by  works  carried  into  the  Seigniory  of  Nicolet.  It  was  to  be 
built  for  some  dejith  into  the  opposite  bank  in  the  Island  of  La  Fourche  (which 
in  this  part  of  it,  is  within  the  Seigniory  of  Nicolet),  and  flanked  on  each  side 
by  a  quay.  To  do  this,  it  was,  of  course,  necessary  to  procure  the  consent  of  the 
proprietor  of  the  land  so  to  bo  cncroiched  upon.  Whether  the  consent  of  the 
Seignior  of  Nicolet  was  not  also  necessary,  appears  to  us,  for  reasons  which  we 
will  presently  state,  to  admit  of  much  doul  t. 

Amand  Jtichard  was  proprietor  of  tl  e  'and  in  que^-tion,  deriving  title  under 
the  lords  of  Nicolet;  and  on  the  29th  May,  l!:44,  Amand  Uioliard,  by 
notaritd  deed,  granted  to  Lwlléo  nn.l  his  b  other  tie  right  nnd  j(rivilej,e  of 


building,  construclijiff  and  erecfîmTI ■ 

Nicolet,  opposite  the  mill  called  Moulin  7^  '"  '^'  P*"'*^  ''^ 

Baie,  and  tl.e  right  of  digging  out  Z       ,  P'"''  '"  *''«  Seigniory  of  La 

^a-  (the  words  here  are  S  2ZuotZT7  ?  ""''^^  ^^^  W  and 
and  to  the  length  of  Mylet  along  I  ll  /'^  '  t  '' .'"  '^^^  '^«™  "^«  ^^-^ 
Lavaliee  their  heirs  and  a^ignsfto  e  oTihe  k  f  "' °^"^^^ '«  ^'^^  Sieu« 
W  and  dam,  ".omme  *o„  W  UE^^  '  '  '"  ""'"P'^^  ^^  ^^^  «aid 
/Wm,v  »  The  grant  is  stated  to  hav  bet-^  *  T-^'''''  '^^  ''  ^''''  ^ 
or  for  consideration  is  immaterial  The  LaS'"'  '"'/"^''«^  ^'«'"«'«"^ 
works;  and  while  they  were  engaged  on  thll^'"'''^'^  *"  execute  these 

"oticee  by  a  person  named  CrePsfCelr'-^^  ""'"  "''''"^  ^''^  ^'^o 
Chandler,  the  owner  of  five  sixd  s 'oftt  S  -^  "^"/"'  ""'''''  ««  «««''ney  fo! 
attorney  of  Madame  Lo.eau.  tht;!'  ^f  l^-'^lj/  ^'^«'^^,  «"'^  ^^^  otlir  as 
La  B«,e.  Both  those  notices  requireTthe  ^  m  ^'^^  '^  ''^^  ««'^"'«••y  of 
which  they  were  then  erectin.  Ip  eTn  ,i  il  f  7"*^fV'  ^^^'^*  f''«™  t^«  works 
Bale  and  Nicolet.  The  notC?  S"  Lo  ?  "'''.f  'V"^  '^'^"'^  «^  '« 
were  building  a  dam,  quays  and  oZr        .  "  '"'«'*^  *''«*  »!>«  I^avaliées 

Baie  at  other  places' tLn^L",'  itSt  7^''"  "''■"  ''^  ««'^"-^^  <'f  I^" 
tbat  anything  „as  done  in  conseotnc!  «    /l.        ^'^    '*  ^''^  "«*  War 
and  probably  the  allegations  on  wS      r  Lt  a  TV  """'«"«  ''^  ^-''*". 
dation.    The  allegation  of  Chandle    an    T     .   "'"^  '"'  '**  ''^  ^''^«"t  foun 
«idered  more  conveniently  whe  '  ^dl^^  J^  «  "'  "?  «^^  ^''". -"  be  con- 
agreement.    For  the  present  purpose  iL  s  ffi  "'7^^'""°"^  '"«^^  to  the 
rested  entirely  on  his  n-ghts  as  lei^r/oNicltr^     to  say,  that  his  notice 
a  deed  which  had  been  executed  I Z  dlv!  h  f  '    t  ''""""'^  "«  '»««^i«n  of 
nouce  was  served  on  the  4th  Augulf     «  «      n'  .^^  ^^''"'^  «■«'^-J-    The 
Chandler  had  procured  a  grant,  wSSscl,'  '''''  ''"'^  P^«««ding, 
R'cl.ard,  of  a  strip  of  lanf  whi  h  w  uld  «   we  un^l  'iT'^"'  ''''^  A™«"d 
ah^ady  granted  by  him  to  the  Lavailéës     w!         r  *"'^  '''  '"^'"^«  ^^-'^  «t"> 
the  fact  were  material,  must  be  hel    to  hav^la  "of  "7'"?  '"'  ^'"*»'"-'  «' 
The  object  of  the  retrocession  was  if  L  T,         ?  '"  ^'^  ''^^  Lavallée's  f      ,t. 
to  Chandler  extended  consiawV  fuX '^^^^  ^  The',.' 

<leeperfrom  the  river  than  Lavallée's  a"  dwl  .  T  ^/  """'■' ""^  considerably 
't  on  the  land  side.  In  this  l^::^^^^^^:^'^  ""'"'''""^  — "^ 
nght,  and  alleged  that  he  intended  L  hlf  •n"'  '"*'«'"''  '''«'  ^'o  h«d  a 
Richard,  and,  by  means  of  „  ca„  j  1  Ir'  "  ''k'  '•*"'  "  °^'«-^  ^o- 
ée's,  to  withdraw  «II  the  water  froL  La  t^  a'TI-'''^^-  '"^^  ^^  of  Laval- 
he  KO  proposed  to  erect.  '*'  *'  ""''  ^'"«''t  it  to  the  mill  which 

It  was  proved  in  evidence  that  thon,>l,  fi        -i. 
appear,  begun,  the  canal  was  d  g  ^  f  e^^^"  ^^     '"^y.  "T  '"'■'^'  "-"«  ^^  - 
contmued,  as  was  threatened,  fn  1.1.^'^'"  ^^P''''  ""^  '''«t  i^  it  had  been 
ara*„  ail  the  water  from  the  rp«nnny  7"",  "'  '"'^"'^''  '""''  "  would  have  with 
«t  tM  point  dry.    I„  thi     tZ  ^  ^ '^  "'  '^'  *"«  ^''«"-'  «^  'ho  X" 
«;e  foundation  of  the  present  dispu      ^^,  '^'  "^T«"'  -««  '"a<'c  which  ^ 

between  Chand,er,dJibed  as  tf;tptZor«td"'^^  2Ist  May,  ,84; 

ë        proprietor,  and  possessor  of  five  divided 
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Tri«g«      sixth  parts  of  the  fief  and  Seigniory  of  Nicolet,  and  of  the  Isle  de  la  Fourche,  and 

lav»iirip.      rivers  of  the  same,  acting  by  Cressé,  his  attorney,  of  the  one  part,  and  the 

respondent,  described  as  a  lumber  merchant,  residing  at  the  village  of  Berthier, 

in  the  district  of  Montreal,  of  the  other  part    It  appears  that  the  respondent 

had  at  this  time  acquired  the  share  of  his  brother  in  the  mill. 

The  agreement  expresses  that,  in  order  to  terminate  amicably  the  disputes 
and  differences  which  had  arisen  between  the  parties  with  respect  to  the  dam 
in  question,  which  is  stated  to  "  abut  against  the  lot  of  land  late  of  Amand 
Richard  and  now  of  Chandler,"  they  have  agreed  to  put  an  end  to  them  by 
means  of  the  present  agreements  and  stipulations.    Then  Chandler  agrees,  on 
his  part,  to  allow  the  said  dam  to  remain  as  it  is  at  present  constructed  and 
erected,  so  long  as  Lavaliée  shall  see  fit  there  to  leave  it,  or  to  reconstruct  and 
rebuild  it  ;  and  Chandler  promises  not  to  interfere  with  the  said  dam,  except  it 
be  to  make  use  of  the  water  to  bring  down  timber  and  pass  it  over  the  said 
dam.    Lavaliée,  on  the  other  hand,  agrees' to  pay  to  Chandler  the  sum  of  301. 
on  the  11th  day  of  the  following  month  of  November,  and  to  continue  to  pay 
the  same  sum  annually  on  the  11th  November,  so  long  as  the  said  dam  shall 
remain  abutted  upon  the  property  of  Chandler,  in  the  aforesaid  locality.    In 
case  of  Lavaliée  ceasing  to  use  th«  dam,  the  payment  was  to  cease.    It  waa 
further  agreed  between  the  parties,  that  Chandler  should  be  at  liberty  to  build 
one  or  more  mills  or  manufactories,  opposite  to  the  said  lot  of  land  of  Amand 
Richard  or  elsewhere,  as  he  should  see  fit,  except  that  he  should  not  build  any^ 
mill  within  a  certain  specified  distance  above  or  below  the  mill  of  Lavaliée. 
Against  the  validity  of  this  agreement,  it  is  urged  that  Chandler  gave  no  con- 
sideration for  the  benefit  which  he  received  under  it  ;  that  he  had  no  right 
whatever  to  interfere  with  the  dam  of  the  respondent,  either  in  his  character  of 
Seignior  of  Nicolet,  or  as  purchaser  from  Richard  ;  that  the  portion  of  the  river 
Nicolet,  across  which  the  dam  extended,  was  not  within  the  lordship  of  Chandler  ; 
and  that  if  it  had  been  so,  such  circumstance  would  have  conferred  no  right  on 
the  lord  ;  and  that  as  to  the  agreement  not  to  build  mills  or  manufactories 
within  certain  limits,  such  concession  was  worthless,  for  that  no  mill  could  have 
been  advantageously  built  within  those  limits  for  want  of  water  power.     If  by 
the  deed  in  question.  Chandler  had  professed  to  grant,  and  Lavaliée  had  agreed 
to  take,  a  lease  of  this  dam,  paying  a  rent  of  301.  per  annum  as  a  consideration 
for  it,  it  might  have  been  argued  that  the  consideration  which  he  had  agreed  to 
give  for  the  grant  had  wholly  failed,  if  in  fact  Chandler  had  no  rights  to  confer. 
But  thia  is  not  the  nature  of  the  agreement  ;  it  is  quite  of  a  different  character. 
It  falls  under  the  head  of  what  in  French  Law  is  termed  a  "Transaction,"  and 
in  English  a  compromise.     It  is  an  agreement  to  put  an  end  to  disputes,  and  to 
terminate  and  avoid  litigation,  and  in  such  cases  the  consideration  which  each 
party  receives  is  the  settlement  of  the  dispute  ;  the  real  consideration  is  not  the 
sacrifice  of  a  right,  but  the  abandonment  of  a  claim.     The  French  law,  to  which 
we  must  look  for  the  decision  of  this  case  adopts  the  definition  of  the  civil  law 
and  it  is  expressed  by  Domat,  "Des  Transactions",  vol.  1,  p.  341,  in  these 
words  •,; — "  La  transaction  est  une  convention  entre  deux  ou  plusieurs  personnes, 
qui  pour  prévenir  ou  terminer  un  procès  règlent  leur  différence  de  gré  à  gré  de 
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compromise  that  the  nght  was  really  in  one  of  the  parties  only 

person  a%ToTde::r'trr>''  "''' ^''"  ^'^  inheritance  of  a  deceased 

fleir,  and  that  he  other,  therefore,  gave  up  no  right,  which  he  really  possessed 
The  consideration   wh  ch   Lavallée   aarepd   t«   taL   t      .u-         '  possessed. 
abandonmentbyChandleroÎal    LZnt^!    ,f  K^^^^^  '^'"  ^'*°'  '^^  '^« 

of  M«em«nt  adopted  wa,to  irant  a  laro.«  nW  „r  f  v!       '  °  f'*" 

P»rpo»  of  cultivation.    The™.  „f  Li    ^      "/,'    r"'™'''"  '''"  «" 
boundarj.  on  one  .id.  ..  ,„!  f„  ""/"«"'«■■y  "f  I-a  Baio  de«:ribe»  the 

.P.C.  and  it  i.  b,  .eLvrji^.r^ri?-:  iTrtiiir 

though  a.  .he  trof'r'elruiru'r  "";°  r  ''"""^ 

admitted  to  be  ollierwiao    The  f.„,  i!!,f .        .        .    "«=«"»"■«<'.  and  wa. 
tan™  f™  .l.  ......_",     ""  '"'"  ""«If  "••  »ol,  perhaps  of  any  neat  imoor. 

.he  di..„i.„  „..  .ai  'be,o.^;rrron?cr  o:;"£nr  :r. 
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maps  of  Canada,  ,t  appears  that  the  Nicolet  is  a  very  large  river  divided  by  the 

through  many  Se.gn,ones  bes,des  that  of  La  Baie,  and  certainly  runs  along,  and 
ïctlLJ      f     ,  *=^"-,-''-'^  -'1-  the  Seigniory  of  Nicolet.    But  th^ 

thin  H  7  '"1  "'  ""'^  ""  """■^'  ""'  ^^  '"^^  *'^'«  ^'««'J^  «f  the  respondent  ; 
he  had,  therefore,  at  least  equal  means  of  knowing  it  with  Chandler  and  there 
,s  no  more  reason  for  imputing  actual  knowledge  to  Chandler  than  to  him.  A» 
to  the  general  feudal  nghts  of  the  Seigniors;  when  they  were  abolished  by  an 
act  of  the  legislature  m  1851,  a  commission,  consi  ting  of  all  the  judges  was 
rZl  tr  P-P-  of  determining  questions  Ihieh  m^.t^^^'w^t 
respect  to  them.  A  very  large  proportion  of  those  questions  appears  by  he 
proceedings  to  have  related  to  the  rights  of  the  seigniors   in  non-navfgable 

iTrL?  rTJ'T  ";  ."  '""u"  '''^"'"™^-  '''''y  '"'^'''^  that,  notwithstanding 
he  gran  of  the  lands  by  them  to  their  tenants  or  "censitaire.,"  they  still 
etamed  the  property  m  all  these  waters,  and  a  right  to  the  exclusive  use  of 

them  for  the  purposes  of  mills  and  manufact..rie8.     This  claim  was  not  allowed 

by  judicial  decision.     Wuh  respect  to  mills,  it  appears  that  each  seignior  was 
bound  by  law  to  build  a  grist  mill  within  his  seigniory  for  the  use  of  ht 
tenan  8;tha.  the  tenants  were  bound  to  resort  to  such  mill  ;and  that  no  person, 
except  the  lord,  was  at  hberty  to  build  a  mill  of  the  same  description  within  thi 
sejgmory.     These  mills  were  called  "  moulins  hamux  ;"  and  if  a  mill  of  the 
Uie  same  k.nd  were  erected  within  his  seigniory  by  any  other  person,  the  lord 
had  the  right  to  demand  its  demolition.     He  also  claimed  the  right  of  taking 
back  from  any  "censitaire  "  a  portion  of  the  land  includea  in  his  grant  for  th! 
purpose  of  erecting  such  mill,  making  a  reasonable  compensation      Whether 
^.s  last  claim  was  well  founded  or  not  does  not  appear  to  have  been  decided 
by  the  judges  under  the  commission  ;  but  it  is  subuiitted  as  a  proposition  of  law 
by  the  attorney  general.     Now,  Chandler's  protest  is  quite  in  conformity  with 
these  claims.    He  insists  that,  in  his  character  of  seignior  of  Nicolet,  and     a 
Fourche,  he  is  entitled  to  all  non-navigable  streams  within  the  seigniory,  and 
0  the  exclusive  right  ot  building  mills  and  manufactories  of  all  kinds  within 
the  same;  and  he  alleges  that  the  proceedings  of  Lavallée  in  erecting  the  dam 
and  quay  within  his  seigniorv  were  an  infringement  of  his  rights.   It  may  admi-' 
of  doubt  whether  Chandler's  claim  to  interfere  with  the  works  of  Lav.. 'Vs  mill 
within  his  (Chandler's)  seigniory  was  without  foundation. 

If  the  lord  had  a  right  to  prevent  the  erection  of  any  grist  mill  within  the 
lordsh.p,  on  the  ground  that  it  might  interfere  with  the  custom  due  to  his  own 
mill,  there  se^ms  room  for  argument  that  ho  might  prevent  the  erection  withia 
his  «e;g"^ory  of  a  mill  of  that  description,  which  might  be  equally  injurious  to 
bim,  though  the  mam  building  was  situate  within  the  limits  of  an  adjoining 
seigniory.  Ihe  question,  however,  is  not  whether  Chandler  could  have  sus- 
tamed  his  claim  but  whether  it  was  so  unreasonable  that  it  could  not  have 
been  advanced  io«yd^  ;  „„d  we  certainly  cannot  come  to  that  conclusion. 
It  18  mentioned  in  his  protest  that  he  had  served  a  notice  of  .laim«  »n  fl,o  «„«,« 
«fleet  in  the  year  1825,  on  the  Despins,  the  then  owners  of  the  mill.    We"feol 
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«f  ."-pris,  or  4taidat:  ottte  1     'Z  °M  "'  ""'  r.'"""""'  """'' 
tli«t  lbs  resDondsnt  wa.  iu  .nv  ^^r         /       **"  "  ""''''"S  ««  «kow 

ch..d,.r,o/i„  =»bX:urreUt„ '„';;;"''"'  "j""""»  «' 

intimidation  by  him.  condition  of  I,fe  as        be  subject  to 

-U..  of  .be  ,a.,  fo  wbîoh  wo  C™  «o'e",   .frdaTfT.  '"""''"'"'  '^  "■» 
we  Ibial-  ibat  :h«  en<ra.6n,M-  U  ri,.„T  \     '  "^  "'  "S««">'«nt  1  and 

ItaiU  wa,  a  ™b,tantL*:„„:;.l''b;S'  "     '°  '"'"'  ""^  "-'"  "'"""  -««'" 

broagh.  again..  Cba„,,irh.S t.  C  1^  r."".'  *"  *"««  "^  "''"'  " 
Ixred  th.,,  f„,  .„„,  u„,  ZrtLul  '"''»»«""»'«1  ;  but  it  n„,.t  be  ,o„em. 

botk  parti;»,  tbat  iu™:»:  *  m,7-  ?''•  "  ""•  ""^  "■»-  "y 

dead,  tboagb  CW  .ee,„.  .0^™^!™]^*!'.",  ,f  '  """"  '""°'""  ™ 
™lidity  wa.  tbeo  diapuied  were  the  Val  1;!  \        «"^  ï™»"''»  <■»  wbiob  it. 

tt..ti,.ca,ew«.de*daZt.L::;:  *::;;f;'^^  *•  p-- .«it; 

<leci.ioa.    When  lUe  present  .«it  wal  bZLh,^      .        '"'"«^"«edintho 

dead.    Under  .„oh  cL.^Z^:i'°;^;^'Z.'':'"l  "  '"'""""  •»• 
ofpar.ie.wb^eeondnoii.^p^tT^P;;'"^''»»  '^t»  be  made  in  fao, 

tbo  ..planatlon,  „bi„b  might  T^  fail,.  '.    '''''N'''  '""'•  '""'  '"■™  «" - 
Ten.»-,  to  oonaider  the  oi^i.  „„  ofTo'  n    b,  "w/"  "« .  '"'"■"'■    l< 

sronaotrdT,r-,::v:r--^»"^ 
.ettinga.ide.,„f„.inr.a::;r.r':::::;r::;.;j'.':/ ««"- '»' 

question  be,,  i.  ^  L  tl' LS'^el^ifolt  .h:"'';""rr™'^    ^" 

.ppbcabl..„eon,p,.mi.e.„,tr.n.aotion..    SI  lZ«   ^'';  T  \" 
numerous  authorities  citarl  J.,  fi,^  '       ^  *'*^"^<=*  "  '»'om  the 

relied  on,  be  in     ."t tof    ct  LZeT';  T"^^  "^  ''  '''' ^"^^  ''^  -- 
promise,  and  of  such  a  0^»'  1  IhaUt  r  Jl'"' ""*  '"'^"'^^  ^"  *^«  *»"■ 

motive  ofoitheroftheparst  *;;„      ^*    -  ''""■'"  ""  '^«^«'•'"'''^"S 
regarded  as  a. onditl'p,;;'^r^^^^^^^^  "  '  *''  «greement,  its  existence  is 

faiF,thefoundationoftheag    el-  at  ''t^r^^''-^  -'J  then  if  the  fact 
the  h,„gu„ge  u.d  by  Tou^  b  1 1^^  '  '  /,^«  T;;  ,f  ^  ^^^  ---g  of 
instances  which  he  puts  are  •  if  a  onmnl        1  ' ,        ^''"°^'"g  articles.     The 
instrumenu  which  turn  ou  io  be  org       oHf  .'  T'^T  -^'^  ^«"---of 
*  compromise  to  determine    urns  Zit  's        t       '  ."'^''^  '^  ''  '^'  ^^^J^'  «f 
one  of  the  parties  •  or  .7  â  colTL     I   .  ''.  ^''"  "'■"^"^^  '^^'''d'-'^'  '«  fa^or  of    •    ' 
to  have  been  revTd  t^ZT-^?^  v  •'''  "^^^  '  "'"  "^'«'^  ^"^  -' 
he  says,  when  the  compromise  i^  ;;:;;,  S^  "7.  '"""  "'  '^"^*"''    «»' 
parties,  then  the  rule  of  law!  dSZ     K     ™'"'''  1"  ^'^''''"''  ^«^^««"  »te 

different,   because   ,t  is  not  proved  that  the 
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compromise  would  not  have  taken  place    although  the  parties  had  known 
that  one  of  tho  points  was  not  doubtful. 

Id  such  a  case  it  is  neither  proved  nor  presumed  that  the  compromise  would 
not  have  taken  place;  and  in  case  of  doubt,  «' erreur  ne  nuit  qu'à  celui  oui 
était  dans  l'ignorance.»     The  general  rule  then  applies,  "Error  nocet  erranti." 
We  cannot  say  that  in  this  chse  any  mistake  of  fact  has  been  proved  on  the 
part  of  the  respondent,  which,  if  it  had  been  known,  would  have  prevented  the 
agreement      y  is  neither  proved  that  Lavallée  believed  the  part  in  question  of 
Uie  nver  Nicolet  to  be  within  the  Seigniory  of  Chandler,  nor  that  if  he  had 
known  U  to  be  within  the  Seigniory  of  La  Baie,  he  would  not  have  entered 
into  the  compromise.    It  appears  to  us  to  have  been  the  intention  of  the  parties 
to  come  to  a  general  settlement  of  all  the  matters  in  dispute  between  them 
wi  bout  resorting  to  litigation  in  order  to  determine  the  various  points  of  factoi 
of  law  upon  which  their  rights  might  depend.     As  to  the  effect  of  error  in  law 
upon  agreements  of  this  description,  art.  2052  of  the  Code  Civil  provides  "  Lea 
trausHctions  ont  entre  les  parties  l'autorité  de  la  chose  jugée  en  dernier  i^ssort. 
Elles  ne  peuvent  être  attaquées  pour  cause  d'erreur  do  droit  ni  pour  cause  de 
léMon.    This  article  in  itself,  of  course,  has  no  force  in  Canada  but  it  is  merely 
an  embodiment  of  the  ancient  la-7  of  France,  as  is  clear  from  the  chapter  in 
Domats  Civil   Law,  tit.   "  Des  Transactions,"  and  as  is  expressly  stated   by 
Merlin   in   the   passage   relied  on    by  the   respondent  in  the  Répertoire,  tit. 
'  Transaction  "  sect.  6,  art.  2,  vol.  34,  p.  371,  he  says  :-"  L'erreur  de  droit  ne 
peut  jamais  servir  de  prétexte  de  faire  rescinder  une  transaction.     Les  ancien- 
nés  lois  l'avaient  décidé,  et  l'article  2052  du  Code  Civil  dit  expressément  que  Mes 
transactions  ne  peuvent  être  attaquées  pour  cause  d'erreur  de  droit  '  "     As  a 
general  rule,  this  is  not  denied  by  the  respondent.     But  he  contends  that  there 
18  an  exception  where  a  mistake  has  prevailed  generally  with  respect  to  the  law 
affecting  whole  classes  of  the  community,  and  a  compromise  has  been  made 
founded  upon  such  mistake.     And  it  is  said,  that  at  the  time  when  this  agree- 
ment was  ma.lo,  the  rights  of  the  Seigniors,  with  respect  to  non-navigable  rivers 
and  other  water,  within  their  seigniories  were  universally  considered  to  be  much 
larger  than  they  were  afterwards  found  to  bo  by  the  proceedings  under  tho 
commission  to  which  we  have  already  referred,  and  that  this  mistake  was  the 
foundation  of  the  agrcemt'nt.     In  support  of  the  proposition  of  law,  a  passage 
»  referred  to  in  Merlin's  Répertoire,  immediately  following  that  which  we  have 
just  read,  ami  which  is  in  those  words:— •«  Si  cependant  l'erreur  de  droit  avait 
été  tellement  générale  que  le  législateur  se  fut  cru  obligé  non-    ulement  de  la 
faire  cesser  par  une  dediiration  do  sa  volonté,  mais  encore  de  relover  ceux  qui 
l'auraient  commise  do   tous  les    acquiescements  auxquels  elle    aurait  pu  les 
entrain»^r,  la  transaction  qui  aurait  été  la  suite  d'une  pareille  erreur  serait  incon- 
testablemont  nulle.     Cest  ce  qu'a  jugé  un  Arrêt  du  24   Mars,  18()7,  rapporté 
au  mot  Communaux,  b,  4."  It  is  obvious,  that  if  an  .ict  of  legislation,  correcting 
a  mistake  generally  prevailing  as  to  the  law  on  a  particular  subject,  at  the  sama 
time  expressly  relieves  parties  who  have  aolod  on  the  mistake  from  tho  conse- 
quenco»  of  their  acts,  there  is  no  question  for  a  judge  to  decide:  and  this  i^ 
the  oaie  staled  by  Merlin.     It  ia  true  that  the  arrôt  to  which  ho  refers  state». 
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n'étaient poinfatUquataapLtrv-t^^^^^^         '*^''T  '^'^''^•*-  ^-^^ 
the  general  rule  no?  the  pLZoZill  M^  ""^^  ''''""'''°"-   ^«•''»«'- 
peculiar,  and  founded  on  the  lawrenacted  bvt«         c.rcumstances  were  very 
France  in  the  years  1792  and  1793>  Ir  ^«f  hV"     '""'^  Government  of 
goes  the  length  of  establishing  the  prLlu        .   ^i     ""''  '^"'"''*  *'^«''-  '«'^s) 

that.naistaLofLawaator^loS'  ;r"^"^'"  ""^ '^'  '"^P'^^^-l 
time  of  a  «  transaction."  is  suffic  ent  to  2  ,    '^'^  ^'^^^  «'  't, 

mistake.  Whether  unir  any  drTultl..  "  T''''  ^'^""'^^^  "P°"  ""«^ 
annecessary  for  „,  to  oonZ  Leers^^  .?  ""''  '\"®''''^"'  ^^  '^  ^  •'  - 
.atisfied  that  the  facts  of  th  s  case  «Td  L  ""f  J'  *^°  proceedings,  we  are 
the  contrary,  «  careful  exam  nat  1  !?  n       ^'"'""'^  ^"'"  '*">'  """^  ^"«'«'>°-    On 

Lower  Canada  Ke^ts    w  1  r*  '       '''^^^^  ^"*'  '"'^'^*'''''*''^^ 
that  at  the  date  of  t  Is  ol  """  ^''''  ^^«°   ^""'«•'«^J.  ^'«"vfnces  u. 

"•ghtsoftheiort::,;':^;^::::;:^^^^^^^^    z-'^  -  -^^« 

non-navigable  rivers  and  r«  J.i,     '^''f  "°*"'«'J'  *«  the  ownership  and  tho  use  of 

divert  th!  wate;  ;«":,: t;ttT"'  "'"•  "'  '^'"^'^"«  °^^«- ^ 

the  rights  claimed  by  theTods'  Th«  tl  '^«^  ""  ^'"'"''  ''««'^«"'^'«^  «^ 
-i-ioners  was  in  îhes:  wotis  .-CT:^' •'""'""  ^"^  ''  '''  -'°' 
Lower  Canada  since  the  cossi.n  nf  ,u  ■       Jurisprudence  followed  in 

claimed  by  Seigniors  i„  the  w»^     the  country  in  relation  to  the  various  rights 

iands  comU  TZrXT.:!:::^jrv''^^^^^^  ^^ 

m>tted  on  the  part  of  the  CroWn  was  "  Z T      ^  !?*'  P™P««"io"  «"b- 

to  the  pretensions  of  the  SoignlZ'  the  n  «ttoH  '   r'*''"'^'"^"^^  '"''''''''''' 
not  such  as  the  law  requires  IZllZu.  '  ''''"  pronounced,  they  are 

Court  is,  "that  (here  hir.!^  ««'«W.sl  a  jurisprudence  ;"  «„d  tho  opinion  of  the 

thecessi^n  i    r  it  ont  tt  riZ^^^^^^^  •'"  ^^^  Canada  sine 

the  lands."  Ce  is  no  !l7d  j! «T"^"  T''^'  P""  "'""«'>  ^  "^-^^  "PO" 
general  rule,  tha  a    aZment'of  "'  "•         ""°  '''  "'^  ''''f'''''  '«  ^'•« 

either  party  inma.^rs'ofajJrThTr;''  "^ ^'^'''^-^  ^^  *  "'«'«ke  of 
«on  that  lie  judgment  of  Ihe  Cour,  f  .  "  '  ""'  ^'''''  ''''''  ''  ^'"'  <="'"='"- 
agrément  i«  to  b^deà  t  wir„oon  .  •*,"""'  ^'  ^"rPorte<l  ;  that  this 

"Transactions;"  tLttt  Tit  dalVn»''"'"^^^^^^^^  '^  ^'""^  '""  '"^ 

the  dam.  and   he  en~^^^^^^^  of  Chandler  to  interfere  with 

.BuffloientconsideraS  Ô     1  "^^        "«''^  ^^  ''""^'"^  '"'"«.  -"««itu.ed 

«Ppeal.     As  this  case  is  t^  U   .    •  i   i  ^  "^"  *  ^'^"«'''  «"^  «f  thii 

/brborne  to  a^  ertT  t  .c  EnJ  T  .."''  ""'"'^  ""^  '''*'  ^^™"'=''  '•»"  «'«  have 
obeerve  .hat  in  he  as  ofsf  ^  '  ""l  "''"  "'""  *''«  «"''J*"^''  «"^  w.  may 
of  Lords,  which  was  r:I'.:rLl^'!?*'^<"^^^  «n),  in  the  Hou»: 

of  the  principle,  to  bo  aDDlied  "to'»Mr"'t-"  7'^  Tf"'  «""""""tion  took  place 
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»rt«to  et  ui   the  law  both  of  England  and  ScoUand  ;  and  this  appears  to  have  been  the  case 
Cowin.       xr\t\\  the  law  of  France. 


W.  K.  B, 


li'i 
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MONTREAL,  4th.  MAY,  1852. 

Coram  Dat,  J.,  Vanfklson,  J,,  Mondelet,  J., 

No.  I2M. 

Brodie  et  ux.  vs.  Cowan, 
*)U,d:-1.  Thrtta  the  abienoe  ofproot  of  the  I«wi  of  the  place  whore  ptrtles  h«d  their  domiolie  when 
they  were  married  out  of  Lower  Canada  ;  the  Court  cannot  ttke  noUoe  of  or  be  goremed 
by  any  other  laws  than  tho«e  in  force  in  Low«r  Canada  in  deciding  upon  the  matri- 
moula]  right*  of  the  partiet, 

a.  That  E«perU  have  no  right  of  naming  a  third  expert  before  proceeding  and  before  any  dii- 
agreement  has  taken  place. 

Tbo  Plaintiffs  in  their  declaration  set  out  the  following  facts  :  that  on  or 
about  the  eleventh  day  of  February,  one  thousand  eight  hundred  and  ten,  the 
«aid  late  John  Boyd,  then  resident  in  the  Parish  of  Bath  in  Paisley,  Scotland,  to 
wit,  that  part  of  the  United  Kingdom  ofGrtat  Britain  and  Ireland,  called  Soot- 
land,  and  Jean  Barclay  otherwise  called  Jane  Barclay,  Spinster,  then  resident  at 
Bath  aforesaid  were  lawfully  united  in  marriage. 

That  of  the  said  marriage  there  was  issue  one  child,  to  wit,  Jean  Boyd 
otherwise  called  Jane  Boyd  born  at  Bath  aforesai.l,  on  or  about  the  twenty- 
eighth  day  of  July,  one  thousand  eight  hundred  and  eighteen,  still  living,  being 
now  the  wife  of  the  said  Robert  Brodie  and  one  of  the  Plaintiffs  in  this 
cause. 

That  the  said  marriage  was  not  preceded  or  accompanied  by  any  contract  of 
marriage  ;  and  that  by  the  laws  of  Scotland  aforesaid  as  well  as  by  the  laws  of 
that  part  of  this  Province,  heretofore  called  Lower  Canada;  where  the  parties 
afterwards  resided  as  hereinafU^r  mentioned,  a  communion  of  property,  commu- 
Muti  de  biens  was  created  and  did  from  theiicefoith  sobsist  between  the  said 
John  Boyd  and  the  said  Jean  Barclay  otherwise  called  Jane  Barclay. 

That  soon  after  the  aforesaid  marriage,  the  said  John  Boyd  and  Jean  Barclay 
his  wife  emigrated  to  and  settled  in  that  part  of  this  Province  of  Canada  here- 
tofore  called  Lower  Canada,  where  they  continued  to  reside  up  to  the  time  of 
their  decease  ret>{>ectively. 

Tliat  in  Lower  Canada  aforesaid,  the  said  late  John  Boyd  and  Joan  Barclay 
acquired  considerablo  property  and  estate  as  well  moveable  as  iinmoveible  of 
great  value,  U)  wit,  of  the  value  of  one  thousand  pounds  and  upward^  which 
by  law  »ppe..ained  to  the  communion  o*"  property,  communauté  de  bimt  subsist- 
ing between  them. 

That  on  or  about  the  seventh  day  of  Novemlwr  one  thousand  eight  hundred 
and  thirty-nine,  the  said  Joan  Barclay,  otherwise  called  Jane  Barclay,  died  it 
South  Georgetown  aforesaid. 

, ,,_,   „  .^_  .„.„._  ...  . ..;.  nccosBc  or  ine  «Mia  irtiu  Jenn   Barclay,  otherwi« 

«allwl  Jane  Barclay,   there   was  considerable  property   and   esfat.-,   as  well 
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whe,^  the  matrimoni,!  domicile  of  the  r^^^^^^^  ^"'^^y  '»  Scotland, 

Barciayinthei^^noveablepCi;^^^^^^^^^^^^ 

as  aforesaid,  were  fixed  and  must  now  hv  ZTr        Ù   f    ^«'^''''at'on  acquired 

the  law  of  Scotland  to  wit  of  thl  ,1  ^  "f  ^^  <^°^«™'"«d  according  to 

andtheDofendan  a  le^sVa  ttc^^^  domicile  of  the  said  partL, 

exiBtingi„gcotland.doCtt'    earr^^^^^^^^^^^ 

not  be  construed  to  include  real  nrtrertv  of  anl  f       ."^  ''  ''  '"''"''^'  «"^  <'«'^- 

to  marriage,  and  does  not  extlnd  ^7     ^,      ^  description  acquired  subsequent 

thes„idppiesanrth":':hrr:i;^^^^^^^ 

bylhe  Law  of  tlVaÏÏr  notZ 

was  acquired  in  Lower  r«n„Ho  V  ^'^^^^  '■^"'  P^-operty  which 

And  the  said  Defendant  «t^s  t  "atT^^  "T'''  '"  ^''^'"^'^'^  ^-'«-t'-- 
«t  any  time  acquired  or  possfldîll  7f  ^T''  '""<^''  ^"*^  ^«""«««"t» 
or  by  the  said  Jane  BarcW  or  Jf  ^  ^'^^  '"  ^'^*''  ^«"«^"' 

posseseionofthesadDetrn^j^^^^^^^^^^^    now  or  any  time  have  been  in  the    , 
Scotland  by  the  «aid  JohrBS  T.,     "T'*^  "^^  """^  >'°'"^'  ^««'^ence  in 
andtheir  rLojfo  W  clraL:d  ''''  '"^'"^'  "^^'  ^^^'''  '"-"'^ 

as  h^,"^teV!notle?T"  ^'Z  "''  '"^  «"^'''  ^'«^^'^  -"-'  l>y  la- 
acquired  as  aforelTa^ï^^^^^^^  ^'^  ^'— ble  proW 

said  Jane  Barclay,  and  thaUheTatl  Jn.  n  R    .    "^\  ^'^^  "'  '^«  ^«"^'»  «^  tl>« 
Barclay,  was  not' then,    o       the"!  Deffnl  l"  'Y  '"""  "''''«  ""'^  '^-^ 
real  property  to  the  said  Jane  Xror^ol,  e      d  pttlr""""  ^^'  ^^^  '«'^ 
»0  proof  ,„  „^,  „f  „,   (  1^    I  ,^„„„,  "  .  , 

the  g.,„r.l   nrind„lo  , 'oh  t.,    ,  """'""""r-    Th-'»  «  no  J„„b.  of 

(t)  •  T..  0.  Jurist  p.  «4, 
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Brodiéet  ux 
Cow»n. 


The  judgment  is  motivé  as  follows  : — 
The  Court,  having  heard  the  paiUes  by  their  Counsel,  examined  the  proceed- 
ings and  proof  of  Record,  and  having  deliberated  thereon,  considering  that  the 
Plaintiflf  hath  established  the  material  allegations  of  her  declaration  in  so  far  as 
the  same  relate,  to  the  estate  and  succession  of  Jane  Barclay  ;  her  mother,  and 
that  by  reason  of  the  marriage  of  the  late  John  Boyd,  hei  father,  with  the'said 
Jane  Barclay,  and  that  by  the  laws  in  force  in  that  part  of  the  Province  of 
Canada  heretofore  called  Lower  Canada,  a  community  was  created,  and  subsisted 
between  the  said  John  Boyd  and  Jane  Barclay,  and  further  considering  that  the 
Defendant  hath  failed  to  prove  that  the  laws  in  force  in  Scotland,  where  the 
said  John  Boyd  and  Jane  Barclay  at  the  time  of  their  said  marriage  had  their 
domicile,  and  were  married,  were  other  than  different  from  the  said  laws  in  force 
in  the  said  Province  of  Lower  Canada  ;  and  that  in  the  absence  of  such  evidence 
the  Court  now  here  cannot  take  notice  of  or  be  governed  by  any  other  laws  than 
those  in  force  in  the  said  Province  of  Lower  Canada,  iu  deciding  upon  tho  mat- 
rimonial rights  of  the  said  late  Jane  Barclay  and  the  present  claim  and  demand 
of  the  Plaintiff;  Dismissing  the  exceptions  of  the  Defendant  in  so  far  as  the 
same  relate,  to  tho  said  community  of  property  and  the  estate  and  succession  of 
the  said  Jane  Barclay— doth  order  and  adjudge  that  the  Defendant  as  well  in 
her  own  name  as  in  her  said  capacity  of  tutrix,  do  within  one  month  from 
service  upon  her  of  this  judgment  render  a  just  and  true  account  of  the  property 
and  estate  as  well  moveable  as  well  immoveable  in  her  possession  as  aforesaid 
pertaining  to  the  said  communion  of  property  heretofore  subsisting  between  the 
said  late  John  Boyd  and  the  said  late  Jeaa  Barclay  otherwise  called  Jane 
Barclay  as  well  as  all  the  rents,  revenues,  issues,  and  profits  of  the  afoie- 
said  communion  of  property  with  costs  ;  reserving  to  adjudge  upon  the  other 
conclusions  relating  to  the  estate  of  tho  said  Jane  Barclay. 

On  the  iTth  September  1853,  upon  motion  of  the  Defendant,  the  Report  of 
the  Experts  was  set  aside  ùr  the  reasons  set  forth  in  tho  judgment  rendered  as 
follows  : — 

The  Court  having  heard  the  said  parties  on  the  Defendant's  motion  founded 
upon  affidavit  to  have  the  report  of  tho  Experts  made  and  fyled  in  this  cause, 
set  aside  for  tho  causes  stated  in  said  motion,  and  having  maturely  examined  tho 
said  report  and  maturely  deliberated  thereon,  considering  that  no  legal  and  valid 
notice  was  given  to  the  Defendant  to  attend  upon  and  boforo  the  said  experts 
and  further  that  the  said  Experts  named  in  the  said  cause  by  and  in  virtue  of 
the  rule  of  this  Court  of  the  Ist  day  of  March  last,  assumed  the  right  of  naming 
a  third  Expert  before  prot  ecdiiig  to  the  execution  of  said  rule,  and  before 
any  disagreement  could  have  taken  plpce  ouching  and  concernin  r  any  of  the 
matters  in  dispute  by  and  between  the  partioi»,  doth  order  that  the  said  Report 
and  tho  same  be  set  nside  as  prayed  for  with  costs  of  tho  motion  only. 

Smith  é  Cross,  Attorneys  for  Plaintiffu. 
A.  é  O.  Robertson,  Attorneys  for  Defendant. 
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Coram  Sik   L,  H. 


COUR  DU  BANC  DE  Lxi  REINE. 

EN  APPBL. 
IBB  SEPTEMBRE,  1862. 
Lafontaine  J.  CAvLwiN,  J,  Duval,  J..  Meredith,  J., 

MONDELBT,  J. 

GAUTHIER  DIT  ST,   GERMAIN, 

Défendeur  en  Cour  Inférieure,  Appelant. 

GLODUE. 

Demandeur  en  Cour  Inférieure,  Intimé 
'""'"SSpKr"  '■""  '"'"'  '"'"^"•-  »»"'  "-  -'»«'  >'.ctionp.titoire  c»„t«  «.„ 

Mr.  le  Juge  en  Chef  Lafontaine,  eu  rendant  jugement  pour  Ja  Cour  aW 
prononcé  dans  les  termes  suivants:  "^  pom   Ja  Oour,  s  est 

RhtfT  i^^*'*^''"''  '"''"*^'  •**"'  '*  ^•'"''  Supérieure,  siégeant  dans  le  District  de 
Shefford,  le  30  août  1860.  signifiée  le  1er  septembre  par  laquelle  le  DemandLr 
revend,q„e  le  lot  No.  2,  dans  la  6me  concesLn  du'lownsrp  de  RoZ  à  "i 
endu,  sous  rau.or.te  de  la  municipalité  du  Comté  de  Shefford.  le  1er  Févri  r 
1868,  pour  défaut  de  paiement  de  taxes  municipales.  Le  titre  de  cette  vente  ^ 
^W  donné  par  le  secrétaire-trésorier  de  la  municipalité,  le  26  sept.  1859.  Prix 
d'adjudication,  Je2  198.  lOd. 

Le  Défendeur  a  présenté  deux  exceptions,  dans  lesquelles  il  admet  la  vente  et 
^fonnahtes  qu.  l'ont  précédée,  maison  déclarant  qu'il  était  convenu  ave^  e 
I^mandeurqu'.l  aurait  la  moitié,  et  que  pour  obtenir  la  terre  au  plu  brprL 
possible,  il  s'abstiendrait  d'enchérir.  ^  ^ 

coSë'lL'l'anér. '*  ''"■™'r""  '.•'"'"'"  "*'  ^'^'^P*'*^"^'  ''  l'amendement 
consi  te  dans  1  allégation,  que  la  susdite  convention  eût  lieu,  non  avec  lui  mais 

avec.  le  nommé  Jéiéinie  Bâchant,  dont  il  a  acquis  les  droits,  ^ar  acte  du  27ju?r 

f«„Îr*r"'  ''r'T'^'^T"*'  «"  »  '«'*««  ""bsister  l'articulation  de  faits  du  Dé- 
endeur,  bien  qu  elle  ne  s'applique  pas  au  changement  survenu  dans  la  contesta- 
tion  liée  entre  les  parties. 

Le  Défendeur  a  examiné  deux  fois  le  Demandeur  sur  fait*  et  articles  d'abord 
avant  1  amendement,  puis  après  l'amendement.  Toute  la  preuve  d»  Défendeur 
consiste  dans  les  réponses  du  Demandeur,  aux  interrogatoire,  sur  faits  et  article, 
proposés  en  dernier  lieu, 

nni'lti^'!"'  r"''"^.  '^*"''  '°"  '''^'"'"'  ^^  ^"«'"«■"'  ^»«  '*  contestation,  telle 
que  liée  entre  les  parties,  ne  présente  pas,  et  que  les  réponses  sur  faite  et  article, 
repoussent.  Je  mix  parler  de  prétendues  formalités  que,  selon  le  factum,  il 
était  nécessaire  d'alléguer  comme  ayant  été  observées  avant  la  vente. 

D  un  «nf.ro  nStA    U  1\^^. i -j_  •      ... 

„    ,     '"  ~  7'  "ttmrur  a  aamts  aans  le»  FêpoiiMw  sur  fails  et  articles, 

que  Bâchant  avait  acheté  avec  lui,  avait  payé  la  moitié  du  prix  d'adjudiction 
et  devait  avoir  une  moitié  do  la  terre,  et  le  Défendeur  est  maintenant  aux  droîU 
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Dans  ces  circonstances,  je  ne  pense  pas  que  l'action  puisse  ,e 


imi|' 


n 


ri 


Q»uthier     de  Bâchant. 
oioiw.      maintenir. 

De  plus,  le  Dempndeur,  dans  sa  rëoonsp  »ii  ik™«  •  * 
qu'il  a  vendu  le  lot  de  te  re  au    omS^  Ro!     I    „ w  T"^"'""; '"''  ''«'^«" 
revendiquer  la  propriét<i     Par  ..nï       ^  m'    ,     ^*  ''°"*'  P*»  ^""^^  ^  «" 
pétitoire  ^    ^  conséquent,  il  n'a  pas  le  droit  d'exercer  l'action 

le  jiit' df  l-ldlS-  "  ?"  '"''"""  ^"^  P"'  P-™--  <>«  -"te  intervenue 
TnZ/     .f^J"^r  °"  '*  P"'  ««"«équent  avant  la  vente  au  nommé  Rov 

bXL'Z:::T^'1'  '"  '^^  '^  ^"^  -Wannnoir/erell^ 
S^8'à^îll,r'"'  r*  '•^^«"^-'<i«  -è-e  que  tous  ses  droits  et 
jZiS  !/    T  .1   '",''"*  '""'*'  P*'  «"t*  ^«  -°t«  "ot«"é  en  date  du  2« 

deïfn^^il'l"''*''''  ^"'  •^'""''^  ™'*^^"  "'''*'^''''  <^tt«  promesse  de  vente  que 
do  8  en  rapporter  au  serment  du  Demandeur  ^ 

«ihatilthlh  u      .    ?   .         ^  ''''"'''  '■'"'""'  '"*ve  the  other  half  of  the  lot 
that . s  the  h„lt  not  adjoining  the  number  one  as  above  mentioned  >'  ' 

wire  B  mcnand,  et  je  ne  lui  en  doit  aucun."    Mais  voilà  miA  H«n.  i.\.i  m  •  • 
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La  Cour  peut-elle  admettre  de  semblables  additions,  ou  plutôt  cette  répo^"à 
exception  du  Défendeur,  si  toutefois  c'en  est  une;  la  pratique  n'est-clle  pas  de 
les  éliminer.?  i-       i  r 

Mais,  du  reste,  cela  ne  change  pas  beaucoup  la  position  de  Mr.  Glodne.  Il  n'a 
pas  voulu  faire  son  choix,  "  the  lot  not  having  been  surveyed  and  chained,"  et 
cest  précisément  ce  qu'il  aurait  dû  faire,  avant  de  prendre  son  action.  Au  lieu 
de  poursuivre  au  pëtitoire,  n'aurait-il  pas  dû  obtenir  le  partage  de  la  propriété 
entre  Im  et  le  nommé  Bachand,  le  cédant  de  l'Appelant?  N'aurait-il  pas  dû 
•   inZkT  ''''''''""  '°"''^*''''  *'  ^^  faire  connaître  i  son  copropriétaire  par 

D'ailleurs,!,  seul  fait  qu'à  l'institution  de  l'action,  Mr.  Gloduc  n'était  avec 
•  Appelant  ou  son  auteur  Bachand  que  co-propriétaire  par  indivis  du  lot  reven- 
diqué et  de  tout  le  lot  No.  2,  n'est-il  pas  suffisant  pour  détruire  l'action   du 
iJemandcur;  "  Le  domaine  de  propriété,  dit  Pothier,  est  ainsi  appelé  parce  que 
c  est  le  droit  par  equel  une  chose  m'est  propre,  et  m'appartient  primativement  à 

"  IronT      1.    "  'f'  ^'  «J''"'^^-"»'  «"  «"PPO-  q"'«n  aie  que  moi  soit 

^propriétaire  dune  chose  dont  je  suis   propriél  aire,  dès  lors  cett«  chose  est 

^^  commune  entre  nous,  et  si  elle  est  commune,  on  ne  peut  plus  dire  qu'elle  me 

soit  propre  pour  le  total  ;  car  propre  et  commun  sont  deux  choses  contradic- 

«  T!T'a    •     ^''". '*"" "  ^"  ''^  '''*^'*  ^«  propriété  qu'ils,  ont  en  commun 

^^  est  le  droit  par  lequel  la  chose  leur  appartient  en  commun  primativement  à 
^^  tous  autres  ;  et  entr'eux  la  part  que  chcu:an  y  a  lui  appariant  à  lui  seul  prima- 
^  tivement,  même  à  ces  coproprietnires  ;  car  la  part  que  l'un  a  dans  la  chose 
^^  commune  n  est  pas  la  part  de  l'autre,  et  chacun  n'a  le  droit  que  de  disposer  de 
^^  sa  part.  .  .  "  Ce  ne  sont  pas  des  parts  réelles  qui  ne  peuvent  être  formées 
que  par  la  division  de  la  oliose,  ce  sont  des  parts  intellectueIles."~Pothier, 
Traité  de  la  Propriété,  1er  Partie,  ch.  1er.  nos.  4,  16,  et  17.  Voir  aussi  Pothier 
sur  1  action  de  revendication,  ibid.  2e  partie,  ch.  1. 

Et  cependant  l'Intimé  admet  lui-même  qu'il  n'est  que  co-propriétaire  de  tout 
e  lot  JNo.  2,  qu  il  n'a  jamais  été  partagé  et  que  l'Appelant  ou  son  auteur  a  aussi 
«a  propriété  sur  la  chose  réclamée.  Comment  Mr.  Gloduc  pourait-il  le  déclarer 
propriétaire  de  la  moitié  de  ce  lotî  Comment  l'Appelant  pouv,iit-il  être  con- 
damné a  1  abandonner,  lorsqu'elle  n'est  pas  refusée,  et  que  l'Intimé  n'a  aucun 
titre  ?  Encore  une  foi»,  Mr.  Glodue  aurait  dû  provoquer  à  partage  avant  d'en  venir 
au  pétitoire. 

Voici  le  jugement  do  la  Cour  :— 

La  Cour  considérant  que  l'Intimé  Demandeur  en  Cour  Inférieure,  par  ses 
réponses  aux  interrogatoires  sur  faits  et  articles,  à  lui  soumis,  a  reconnu  quo  1» 
terre  par  lu,  reclamée  on  cette  cause  a  été  acquise  par  lui  à  condition  que  la 
moitié  d  .celle  serait  la  propriété  du  nommé  Bachand,  et  que  le  dit  Bachand  a  payé 
»«  part  du  p,ix  d  acquisition,  considérant  que  le  dit  Intimé  par  sc«  dites  réponses 
reconnaît  qu  ,1  devait  faire  option  de  la  moitié,  qu'il  prendrait  pour  sa  part,  et 
que  lors  de  1  mstitution  de  la  présente  action,  l'Intimé  n'avait  pas  déclaré  son 
ODlion,  et  qu  à  défaut  de  cette  option  déclarée.  l'Intimé  n«  nnnf  Mr.  ,.„.«„..  i- 
'ta.re  do  la  dite  terre  ou  "d'aucune  portion  d'icelle,  et  qu'en  conséquence 
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A  ^»Wrf,  Avocat  de  l'Appelant. 

0  Halhran  «fe  SaJcer,  Avocats  de  l'Intimé. 

{r.  R.  L.) 
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COUR  DU  BANC  DE  LA  REINE. 

MONTREAL,  23  AVRIL,  1849. 

Coram  Rolland,  C.  J.,  Day,  J..  J.  g„ji,h,  J. 

No.  «Ml. 
Lafltur  vs.  Donegani,  et  al, 
J«^     1  ^^^^''«'^««MENT-RATIFICATIONDBTITEE. 

thèque.1.  perte  de  1»  créance  4otK^lot„'?riSr°''"*^"°"'''*»«^'' •»'"''«  S^ 

!.«.««.<,  We  ;  l'obtention  d'une  «.ntonce  en  «t^f^  Î  """'"•'  ""  "=*""  '*»»'»«  =-&>.  que 
«wu  aucune  opposition  de  1.  „„!* "**"**  «"  f»*"î<«tJon  de  ce  titre  translatif  de  nronHiti 

ae  cette  hypothèque  .«ni  ette  d^^n^eï  SlSIS'  ""« '«-'^—fflS: 

.o^rd^txr^^^^ 

Olivier  Danis  et  sa  femme,  M  r  Che  «S  N  P  ?  /  •  w  ?'''  ^^^  '^«^- 
1844.-Le  Demandeur  ailé-^uait  omàZv  f".  '""'^S^'^'^'  '«  3»  Octobre, 
<5t«it  hypothéquée  par  îeL  1^.1  m  '  ^'  ''"''  ^«  '"^  P^^P^^^t^  q™  lui 
générale  sur  ou  fes  bieS  du  S  °^''^«*'- -"P"''''"'  «"«  hypothèque 
I>oucet,NP.  ctQue   ondl-.«    ^^^^.^"'''^«5"  '«  30  Septembre,  islô,  M?re. 

Danis  a.,.  Dé  e:d2:;7éutrLTTrr  '  f  °"  '^  "^"^  ^«  -^--H  OlivÎ 
Danis  au  lieu  de  j2  oSa  de  môte'  '  T"  '''''''  -"'''^^  ^""- 
-ait  acquis  cette  propriété  sousTeméJ  ni T  V  l  Z  '°'  t  '""'«  ^"'" 
^e..„  Olivier  Dani.  le.. il.eUr,r4tC^^^^ 

quence  devenus  pos^leui  d!  r"""'''"''  ''  ^"  "^  ^"  '^''''«"^  «"  «onsé- 

bonne  foi  le  pr  /deTu  ail  it  LT^:  T  f''.  ","'"'  '"^^  «*  ^^"'"^  ^e 
acquisition,  le  Dema  deur  lî^  à  "  '1""'°??"  '^^  "''-^''  '«™  ^«  '«"' 
ment  inscrite  et  enré^ttré    con  L  ,Lr^^^  régulièrement  et  légale- 

Défendeur..    Que  S  ri2„  1?         .  '^  ^""'^  ^""'«'  '«  ^«"^««-^  des 

.«tie  au  Demie::  rtn^mirSot^TTsar^  '-' 

rrir;/;,"'-'^  ---^orce  .éga.  :i:i?irr  DTfetzr:r:: 

"" ^-^«tcn.eura  de  cet  immeuble  acquis  par  eux  de  Ji>s^  Oii;iër 
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Danis  Qu'en  supposant  que  le  Demandeur  fut  rictime,  ainsi  qu'il  Valiéim^t 
dune  fraude  commise  à  son  égard,  par  le  nommé  Jea^  Olivir  Danl  i  le 
pouva  t  avoir  aucun  recou«  contre  les  Défendeurs,  ignorants  et  non  partSinant! 
se":  ;«  r'"    ""rr  '^"""  '^  ■'■"^'«"'^^  lesD^endenrs  «;."  oCu  un 

d'un«  «.n?  J  *"«  "'**'^''  '"^"''°*'=  qu'attendu  l'obtention  pour  eur 
dune  sentence  de  ratification  de  l'acquisition  par  eux  faite,  de  Joseph^OliS 
Dams  des  .mmeubles  et  dépendances  à  raison  desquels  ils  sont  poursui^set  Z 

Il  ^^K.  T'"*  P"  '"'**^^  la  présente  action  du  Demande"  la  dUe 
sentence  obtenue  depuis  l'institution  de  cette  action,  et  depuis  la  production  d* 
exceptions  et  défenses  du  Défendeur,  et  nommément  le  o'u  ersÏÏr  ftl-êt  u^ 
Janvier,  mil  huit  cent  quarante-huit,  attendu  aussi  le  défaut  par  TDeman 
deur  de  s'être  opposé  à  la  dite  demande  et  sentence  de  ratification  à  raisoTde 
«es  prétendus  droit,  d'hypothèque,  il  soit  permis  aux  Défi erSo  p  a  der  de 
nouveau  et  de  produire  et  filer  en  cette  cause  les  exceptirs  et  ÏÏn^ 
accompagnant  les  présentes,  basées  sur  la  dite  sentence  conrmatou  de  t" 
et  quaussi  s.  besom  est,  l'enquélesur  cette  cause  «>it réouverte  à  tics  fins  q"' 

judt\tf  Déi;!f'?r'"''  """'  ''""'  ^"'*-  ^'  ^-ditsDéfendeui.,  sans  pré- 
ou  déf!^L    S^  •       ^r^'r'  P*'  '^^  P'«'dé««  «"  cette  cause  pour  Exceptions 
ou  défenses  additionnelles  à  icelles  par  eux  déjà  plaidées  dont  ils  se  réserve" 
tout   avantage,  disent  qu'en  supposant  que  le  dit  Demandeur  lors  de  nnstiSn 

d  .ttetZt'df'"^"^  ^"  iesdroitad'hypothèquequ-il  rtllrurt 
au.  immeubles  ou  dépendances  acquis  par  les  dits  Défendeurs  de  leur  dit 
vend  ur,  Joseph  Olivier  Danis,  chose  que  n'admettent  point  les  Défendeur!    cel 
hypothèque  ou  iceux  droits  d'hypothèque  que  le  Demandeur  prétend  Ivô 
pour  le  recouvrement  delà  somme  en  capital  intérêt  et  dépens  qu'il  réclame 

le  ntl  7^27 Z  f  "•;  ^"''""'  ''  "'''•=*''^''  "^^^^  P-  les  Défendeurs 
tlZZ.A     7""'^^">' ^»'t-cent  quarente.huit  (31  Janvier,  1848),  depuis  l'ins- 

du  d,t  Joseph  Oiiv  er  Dams,  en  vertu  du  dit  acte  du  trente  Septembre  mil  huit 

dont  Cd  eZ  onTÏ^  '"  '''  "'"''''''  "•  J"««™«"^  '^  confirmation 
aont  les  Défendeurs  ont  produit  copie  authentique,  lors  de  leur  Enquête  que  le 
dit  Demandeur  aurait  dû  dans  le  cas  où  il  en  eûî  eu  le  droit,  s'opposer  4  la  di  e 

hvooZ       ''n'i'  ?"  '"'"'^"°''  ''  ^''''«-^•-  à  --"  des'prétTdu  dr   t«  e 
ZT^iTZ  '       ^^T^P""  ''  recouvrement  de  sa  dite  créance  en  c  p  ta 
TZIa^T;.  '^"'  '^P«'"«"^«"^  n'ayant  produit  aucune  opposition  à  la  d  ^ 
7TZtl  '''''^'''Z''  r'^  devenu  déchu  de  tous  les  drdts  d'hypothéqué 

jXh  ô  ivierr' "'  "  '"'  '""''""'^  '"'''''  P"'  '««  d''«  ^^f-<'-"  du  dit 
ce  que  deLu  a?/!'  T  '"  *^'^"«^'î"«»-  ^e  la  dite  confirmation  de  titre  et  de 
TJre  jZm^'t  "VT''''''  "ï"^  '«  dit  débiteur  du  Demandeur,  o'est- 
tl'i  !.:!;■  .'""'  '"*>  "'"^  '"^'"du  que  le  dit  Joseph  Olivier  Dania 
imZ"  w  ""  -^^""««"^f'.  «^'««e  que  n'admettent  point  les  Défendeurs,  les  diU 
immeubles  acquis  par  les  dits  Défendeurs  étant  devenus  dégrevés  S  purg^^ 
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Pourquoi  les  dits  Défendeurs  concluent  à  ce  que  dans  le  .•«  n,«,  l«  n        4 

une  telle  défensn  •  9«   ,.a i    t^       "'"«ence  doit  être  faite  pour  produ  re 

àcette  de.  and^enX ird:^  "''^''  pas  obligé  de  s'opposer 

d'hypothèque  t  néfentr^  "J  ^"'  ^^'  ^""  ''«t'^"  «"  <JécIaration 

con^nLaurdece^^^^^^^^^^^^^^  -  de.eure  et  avaient 

ou  enregistrée;  Vide-lZ^iÎT^"  h  !,  a  ' '""''  ^^-'''^™«''*  '"««"^ 
1  vol.  T«>plong,  priv  :  and  hy^n^^ar  ^'^"^'t^^Zr^  '"'  '^«'  «^«'  «'«• 
2n.e.  partie,  p.  i  13  ^^'      '  ^^'~^''''  ^^  Wolovvski,  1856,  Tome  ô  : 

conclusions  de  son  action  hvmotha,  »11  ^     '^^*'"*^  '*  Demandeur  des 

Cour.  ap.és  avoir  ettlnlXX^^^^^^^^^ 

pièces  produites  et  preuve  etJJowImlTtZT  T'",1  '"  ^''''^'''' 
^el'obHgationdu  nommé  Jean  Olivfe  D  ti^nï  /J:  Tff^^ 
hypothèque  sur  l'immeuble  acheté  de  bonne  foi  Ir  iL  d1  f  .?  ""''  ""* 
Joseph  Olivier  Danis,  sans  qu'ils  puissent  corn^trelÏÏtlT  ^""  "?"""' 
thèque.  que  d'ailleu.^  le  vrai'nom  du  dit  DanTnW  rr^'-  -«' """"'  ^^^^ 
Certaine,  que  l'erreur  dans  le  nom  peut  et  edan  l'ôbnlr  .  ^  ""'  "''"'*'•« 
de  la  fraude  du  dit  Danis  quelqi^un  do  lai  ^  ï  Iv  '  '  '  '^"'  ''""""^ 
tombât  sur  les  Défendeurs  dont  la  cause  estTlus  fil  K.  '"''"' n  ^"'  '"  P^''* 
deur.  a  débouté  et  déboute  le  Demldritu tr  avrd^L'"  '''^''" 

T.  Julah,  avocat  du  Demandeur. 

CarHer  <fc  Cartier,  avocats  des  Défendeura. 

p.  R.  L. 
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MONTREAL,  31  MARS  1863. 
Coram  Smith,  J. 

No.  1863. 

DtmoiKile  DeBeaujeu  vs.  Jostph  Mam,  fils. 
Peremption  d'Instance. 

mort  oivUe.  8a-Que  le  oertiflcit  d^pÎT-'n^f^       "^     "  "*  ^"*  *'">  **«*=  ■•"»'  •»  prétendue 
tton  de  ta  motîon  et  m  prZmion  m  oC  ""  *"'  ""  '"*'^'*'^  ""'«>  >•  •'snlflX 

religieuse  et  professé  les  vœux  solennels,  dans  le  couvent   des  Dames  A.U 

pZdS dat  c'T'"  '  ^^-  ?"^  '^  P'^'^^^-'  ™-*'«-^  li^oTe  det 
procédé  fa  t  dans  cette  cause,  au  lieu  d'avoir  été  produit  le  17  mai    1859  «în«; 

dv  i,  r  Lr'"^'  '"  ^'"^""'«'^«'  °'«--^  ''^  produit'^rdan  'ctr 

TuT  'la  DeInTi  ■'""''  r  '*  ""*'""  ^'  péremption  avait  été  présentée  en 
cour,  la  Demanderesse  avait  fait  un  procédé  utile. 

pro1étrvtur:ui'l'eTtr'^^'""''  ^^"^  '^  Demanderesse  ayant 
civilementet  o"«T  '.''t  ,?"  """™''*''  ^^  monde,  elle  était  morte 
l'UtTl.    n    ^  P""  '^'^'  '  ''^^'''"«^    ^t»''    interrompue,  comme   elle 

atétab       Tî  '''''*""^  "*''"^"«'  '!"<'  P-  ^-  afflJavts  pToTuits  H 
f  ait  établi  rïue  le  dernier  procédé,  mentionné  dans  le  certificat  du  Protono  Itl 

.r  rt;"et":^'é:ir?"^^"^^^  '^^''^"'^  ^-^^^^^^^ 

f^un  oro  é14  :-|  ^.  'r  ^"""'^'^  '°"^^«5  1"'^  '*  Demanderesse  ayant 
fait  un  procé.lé  uti  e,  depuis  la  signification  de  la  motion  de  péremption  ml 

a  aï  é  :  î:tZ       ""  "  "";  '"  ^'^'"P''^"  ««  ''--•*  -uvertc'a  nTi'  ^l 
n        •'  f  X  "'  ""'  '""''  ^*  ^«*"^'-y  ^«-  P""g"^-.  3  Jurist,  p.  237. 
Z)o«<r«  ./.  répondit  que  le  Canada  étant  soumis  au  droif  public  anglais  la 

r  l'iritfse'rt^^^^  P*^'  ^"«  «'^'^  --*  •^''^•e-î' 

»at,uuomé  serait  impuissante  à  soustraire  les  religieuses  à  la  réclusion  si 

elles  voulaient  s'en  affranchir  ;  que  si  la  mort  civile  exfsUit,  le  mariag   des  d 
g-euses  et  es  prêtres  serait  nul  aux  yeux  de  la  loi,  et  les  enf  „t«  qui  ef  naî   J    t 
utttr:doi7"'bf  "'"•'"  ^^"'"^"^"^^^  ''  ce  principe  LieveJZ 
IeProtonotHire,eile  ne  pouvait  être  attaquée  que  par  l'inscription  de  faux  et 

fond'dis    r "''  **"  "^  "P°""*  ^"^  "^^^  ^«  satisfaisant,  quand  on  va  au 
fond  des  choses,  ams.  que  le  Défendeur  l'a  fait,  non  pour  les  besoins  réels  de 

derell      •  ^?'  f  *'""'  '^  P''^"»'  ^^"^  '«"  ''«''«^'^^  P'«J"'^  ?«'  'a  Demaa! 
deresse  pouvaient  oréer  :  mie  «i  l'nn  »«„«„:♦  „:„„:  ...-_.._  ,.       /„    .    .    _ 

g«trés,  sous  la  signature  du  Greffier;  que  quant  au  piocédé  utile  prétendu  faiV 
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▼B. 

Gwilt. 


P«  1*  ma,  !ere«e,  depuio  h  .;«niflc»tion  de  la  motion  de  péremption,  une 
M«J.  et  auique  .,/'  «.on,  dftus  le  .ms  de  cett*  prétention,  pouvait  être  retrouvée 
a*ni  h,8toire  de  u„tre  jurisprudence.  Depuis .,,..  cette  décision  avait  éié  rendue 
tousie.  autres  juges  avaient  eu  l'occasion  de  juger  la  question  dans  un  sens 
OM>W>  le  seul  qui  soit  conforme  au  droit  du  pays. 

rwL'L"*^^^*  ^'■''"  ^^'°'  '"  '^''P"^^  ""^  P«'^**<='^y  P'»i".  namely,  could  a 
rfiiffieuse  hnng  au  actionî  Tbis  could  «>♦,  affect  the  present  case  and  does  not 
^iu,  uy  (or  the  opinion  of  the  Court  ;  becau*e  no  notice  of  this  lady  being  a 
«<^e  bW  been  given,  before  the  péremption  demanded.  Even  the  natural 
death  of  a  party  would  hardly  be  sufficient  under  such  circumstances.  The 
second  point  was  whether  the  paper  in  question  had  been  fyled  after  the  date  it 

t  !r*  itrt  T°^  ^^^^"'^  ^'^  ^"'°  P'^"''^'  ^^^  ^^y  ^«'«  not  satisfac- 
tory. If  the  Prothonotary  had  stated  that  it  had  been  fyled  of  a  wrong  date, 
by  mistake,  the  Court  would  have  had  no  hesitation  in  ordering  the  date  to  be 
changed.  Was  then  the  Court  to  allow  the  signatures  of  its  officers  to  be 
contradicted  by  affidavits,  five  or  ten  years  after  fyling  papers  ?    It  was  impos- 

the  Pro«i'onra7'''"  '^"^'""^  ''  ^''^  """'^  '"°'*^^  ''P*"  "^"'"'^  *^'  certificates  of 

à^ll  '^'  '^\  ground,  the  fixed  opinion  of  all  the  judges  of  this  Court  is 
decidedly  against  the  decision  cited  by  the  Plaintiff,  and  no  proceedings  taken 
after  the  service  of  the  demand  of  péremption  can  have  the  effect  of  interrupti'.g 
or  setting  aside  an  acquired  right. 

Péremption  granted  and  action  dismissed  with  costs. 

Laflamme  é  Zajlamme,  for  Pkintiff. 

Boutre  é  Daoust,  for  Defendant. 


MONTREAL,  24th  DBOBMBEB,  1862. 
Coram  Suitb,  5. 

No.  S49. 

Sweet-apple  vs.  Gwilt, 

The  Plaintiff,  by  her  declaration,  alleged  that  on  the  8th  March,  l6oà,  A  -,o 
city  of  Toronto,  she  was  lawfully  married  to  tb    Defendant. 

That  they  then  resided  and  thereafter  continued  to  reside  at  or  nei  «, 

and  the  Defendant  administered  the  estate  of  the  Plaintiff.    That  they  removed 

Itr.     "       'V''  T"''  ^''"'^'  '''''  «°^  ™«^«^  *-  I"'»^-^  -here  th^ 

^;uC  CI  '  «^««^^e.*-''  •»  *»»«  *--  -ntioned  in'hc 

«,i3-!ïï'w  '  '      ■'  ^'^  ''"  ^'*'"^^^  ^^  ^''  ^'^""««''  ^«  Defendant  having 
inade  default,...»,,  ,«<.  ..e  procoedi-gs  and  proof  of  record  and  deliberated 
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thereon,      t  is  consïderecî  and  adjudged  that  the  said  Plaintiff  shall  and  may,  Mo^^v»  Ro, 
from  the  date  of  her  demande,  to-wit,  from  the  sixth  day  of  November,  186'? 
(date  of  service  of  process  in  tl.".  cause,)  holJ,  possess,  use,  administer  and  enjoy 
separately  and  apart  from  the  said  Defendant,  all  and  every  her  estates  and 
property,  real  and  personal,  moveable  and  immoveable,  as  well  those  which  be- 
longed to  her  before  her  marriage  with  the  said  Defendant,  as  those  which  have 
accrued  or  shall  hereafter  accrue  to  her,  and  to  which  she  is  now  and  may  here- 
after  become  m  any  way  entitled,  without  molestation,  trouble  or  hindrance  by 
or  on  the  part  of  the  said  Defendant  or  any  person  whomsoever  ;  and  th^  Court 
.Jof,b  adjudge  and  condemn  the  said  Defendant  to  guarantee,  acquit  and  indem- 
r^:':  tne  said  Plaintiff  from  and  against  all  and  every  the  debts,  sum  or  sums 
of  money  for  which  he  may  have  caused  the  said  Plaintiff  to  be  jointly  with 
him  liable  or  responsible,  and  to  pay  to  the  Plaintiff  the  costs  of  this  action. 
J.  A.  Perkins,  jr.,  Attorney  for  Plaintiff. 

(P.R.L.) 


SOREL,  19rH  FEBRUARY,  1863. 

Coram  Badqlet,  J. 

Ex  parte  MOQÉ. 

Pttitiorurfor  a  Writ  of  Certiorari. 


Vi. 


ROY,  Protecutor  in  the  Court  below. 

Pbr  Curiam  :— The  petitioner  was  prosecuted  under  the  provisions  of 'he 
Act  respecting  Tavern  Keepers  and  the  sale  of  intoxicating  liquors,  for  "havi-ig 
kept  a  house  of  public  entertainment"  This  allegation  constitutes  no  offen.- 
and  the  proceedings  had  were  not  therefore  in  pursuance  of  the  said  act. 

It  is  necessary  to  qualify  the  keeping  of  such  a  house  of  public  entertain- 
ment, by  alleging  that  it  is  for  the  reception  of  travellers  and  others.   The  sim 
pie  allegation  of  keeping  a  house  of  public  entertainment  is  not  suflScient  to 
bring  this  suit  within  the  provisions  of  Chap.  6,  Cons.  S.  L.  C.  ,as  it  may 
have  been  a  Circus  or  a  Theatre,  which  are  also  houses  of  public  entertainment. 

Conviction  quashed. 
Olivier  d  Anmtrong,  attorneys  for  Petitioner. 
Pichi,  for  Respondent. 

(P.R.L.) 


Vide  3  L.  0.  Jurist,  p.  64,  Roger*  vs.  Roger». 
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MONTREAL,  21st  FE3RUARy,  1803. 
Coram  Monk,  J. 
,  Noiseo. 

Cassant  vs.  Perry. 

wen,  in  cop.rtner.hip."  i,  nSt  a.uffldëut  •!  Wio„  „f  h.    "^  ?'""'  *'"'  '""  ''e'end^nt 
3.  ThatthePl«iuti(rwillb«»llo.edtoa,Z;d  ,ifî^  ?  "'/""""""n  <>' the  copartnewhip. 

SI....  of  America,  ,„;Lâ,fe„'^,°"  "r'°°  T''  «8»  •»  K-"»  «'«  0"iW 

■igned  .lU  their  copiirtiicr.lii„  n«me  r,««.l,l .  f  """'"°'y  ""I»  for  «98.50 
received  to  ,li,  order'of  Vi,.,  'iZ.'  E  1^  rf™"'^;,'"',''  '"  ■«'"« 
for  .Bother  not.  ro«d«  .nd  ,i.„.H  i„  .  I T  '^'"""'''  •''»  «'«'""od 

i«.in..  the  D.fe„d,„  .  „7  '  1  c  ft  riT' ,""'  "°"°"'"  '"J""»-"' 
to  .11  ♦264.34  and  i„tere..  "^''°'"  "~""'  "^  "'«  •«W  »«t» 

».™r  :;fo:ri:v,x:?r;;r  ft  "■"  ;'•  "■"""*■ 

tho  cleoLration  of  the  Plaint  ff  ûJlT        ^    •         ^""""'^  ''  "''?«""  »>y 
../«.  forth  il.  U,.„!rlct;  '"°  '"■■"'  •""  ''"'"»  '""•  •■'<'  '»  "• 

Ji^.:r;;iZLi^dr.a:i;'.h":'sr  iX'^or  ^  '- 

..lidl».i.hth...id  W^Mo^r^      '  -»d  pn....!,,  h„.  «„,,  «.„j„i„t,5  .„j 

Bll»'g«tion  in  Plninti/r*  declHrHlion  of  «  ,i;     i  .•        V^\  ^  ^*"'8  "<> 

obligation   topay.„.dor  Mid  no"  !,        ^'f*'''"^'""  «^  «^  «^«P«^'norship,  th« 


SUPERIOR  COURT. 


109 


weeks  ago  left  Canada  to  go  to  tbe  Uiuted  Stai^r^iT^hTD^i^^In^^  «         » 

MoT"  7;  ""  \"^^'^"^  '"'^««^'^"  «^  ^•'^  dissolution  of    :  iTd  IZ   f    """"" 
Morrow  and  Perry     He  also  argued  that  the  dissolution  of  the  said  la  "er 
•h  p  was  adm,tted  by  the  Defendant  in  his  de/mse  where  he  referred  to  Mwo 
no^s  made  and  signed  by  the  heretofore  copartne..hip  of  Morrow  and  Per.1  " 

Percuru^m.-.TheTe  is  no  allegation  in  Plaintirs  decLation  which  su fficenTl'v        ' 

hews  tha  there  is  a  dissolution  of  the  firm  of  Morrow  and  Perry  who  silned 

ti.e  notes  m  question  in  this  cause.    Under  the«  circumstances  tfelZ^ 

dmt  of   he  Defendant  is  well  founded.  But  a  motion  to  amend  his  dedrtio^ 

ti'rrfM''  -f^-t'-t  before  the   institution  of  this  action  antalon! 

he  CourfXtnUh  ■'  "'T  ""  '''''''''"  '"'''^  '^^^  ^^^  '«  ^he  C    r^ 

tiff  ofTir:^!hi;rny  tsr"'""'  "  '-'-''"'  '^  ''-  ^^^-^-^  ^^  ^^^  i^--- 

Mousseau  and  Zabelle  for  Plaintilf, 
L.  Ricard,  for  Defendant. 
(j.  L.  M.) 


SOREL,  19th  FEBRUARY,  1863. 
No.  2034. 

Coram  Badolev,  J. 

Ex  parte  Roy, 

Pttitiontr/or  a  writ  0/  Ctrtiorari 
H,W  :-,o.  muh,  retur»  of  U.  ..Uce  of  «„tlo„  r.r  .  writ  of  C^^ri  ™.d.  b,  .  bailiff ,.  .«m. 
«o.  That  luoh  «  return  uteU  not  be  proved  upon  oath. 

In  this  case  the  Prosecutor  in  the  Court  below  having  «pp«ared  when  U.. 
motion  for  a  «rit  of  Certiorari  was  made,  objected  (0  the  «ra..,C^tir«  !,  , 
«pen  the  ground  that  the  .turn  of  the  'node  of  such  ^"1  .2:: 

not  be.n,,  proved  under  oath,  as  required  by  the  Imperial  Statute  ISGeoT 
oh.  18.  sec.  5,  regulating  proceeding,  upon  CVtiorari  '  ' 

The  Respondent  contended  :  That  it  was  the  proper  time  to  Ukc  a,lvant««e 
of  this  defect,  as  it  would  be  too  late  afterwards.  «^'vantage 

Paley  on  Convictions,  e^iilion  of  lecfl,  p.  300,  4lh  «linea,  p.  364  :- 

z;- J,';ri'':..:rr*  !:'i  ^'™ 'w....  ■<«  1.,.,  t'lr  S  :i:c 

Vn"  mi'"»'~ "''"«."  '"""  ""^  '^'"''  '"  "'^  wiiowing  cans  ; 

No.    un,  Ax,«,rf«  /'.erre  fAnoû..,  7th  October,  mo 
^o.  163,  i,.c ;,«rf«  Hiram  Wuitf,  3,d  December,  1 850. 

No.  i4«,      "        «       .,    ,,.  ,         ;  .  ' 

'  7th  .laiiuHry,  Isol. 


IfF  If 


Kit      .">  ' 

Il  S 

It,     «'i- 

if 


y  ( 
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Daoust 

vu. 
Jlumais. 


thp  J        n  '^'jyl''^'''^''^^  of  "otice  of  motion  having  been  made  by 

whJh    M       .      ;  '  ^?"''  ^'"'^^  '''''  '^'  ^"g"^'^  Statule  and  the  rules 
whwh  obtamed  m  England,  required  proof  of  service  by  affidavit 

Fer  C«nam.-The  practice  now  followed  in  the  District  of  Montreal  is  dif- 
lerent  and  requires  no  proof  of  service  by  affidavit. 


Olivier  d;  Armstrong,  attorneys  for  Petitioner. 
Germain,  attorney  for  Respondent. 
Lafrenaye,  Counsel. 

(P.R.1.) 


Motion  granted. 


MONTREAL,  11  OCTOBRE,  1861. 

Coram  Monk,  A.  J. 

No.  4. 

DAOUST, 

Appelant, 
AUMAIS. 

Intimi, 
Jugé  :-Quo  U  Oour  de  Circuit  «iégeAiit  en  »ppeî,  sou.  l'acte  de»  mdniclp.HMs  de  I860  »  1«  nnu.nw  a 

même  U  nullité  de  ce  règlement  n'y  «unUt  pu  été  invoquée 
«o.  Qu'un  règlement  flunt  le  poids  dup«i»  etét»bli8Mnt  une  «mende  peounlMre  eet  nul 
30.  Que  1.  partie  qui  a  .ecoudé  l'adoption  de  oo  règlement  peut  en  inviter  uSlmté 

Le  9  Avril,  18«1,  l'Appelant  fut  convainc»,  à  la  poursuite  de  l'intimé,  inspec- 
teur  de.  poids  et  mesures,  par  la  Cour  des  magistrats  du  village  do  la  Pointe- 
Claire^  d  avoir  vendu  dans  la  municipalité  de  ce  village  du  pain  ne  pesant  pas 
le  poids  de  SIX  livres,  en  contravention  au  règlement  de  la  municipalitd  de  ce 
village  en  date  du  20  août,  1865,  et  condamné  à  payer  une  amende  de  dix  che- 
Im»  i  la  Corporation  du  village  et  les  dépens. 

Le  règlement  en  question  avait  été  adopté  à  l'unanimité  à  une  assemblée 
réguliàro   des  con8elller^  et  porte  ce  qui   suif  ;- Proposé  par  M.  Brisbois 
secondé  par  B.  Daoust,  (L'appelant). 

"  Que  la  pesanteur  du  pain  soit  fixée  à  6  livres,  et  que  les  initiales  du  bou- 

..  Tfl  '"""*  ™'*'''"^"'  ""•■  '*  ^*'*  P»'"  «*  'l»^  P«»  """■"«  cle  10s.  ni  au-dessus 
do  20s.  soient  payés  par  ceux  qui  manqueront  à  ces  règlements. 

^  L  Appelant  en  C^ur  inférieure  n'invoqua  pas  la  nullité  du  règlement,  mais, 

s  alUcha  umqnemont  à  faire  une  prouve  contradictoire. 

L'Appelant  interjeta  appel  «lu  jugement  de  la  oour  des  magistrat*  suivant  les 

dispositions  de  l  acte  des  municipalités,  invoquant  entre  autres  griefs  d'appel,  la 

nullité  .lu  règlement  qui  formait  la  bW  de  la  poursuite  dirigée  contre  lui 

Al  argument,  Mr.  Oiromrd  pour  l'Appelant,  prétendit  que  l'acte  des  muni- 

cipalués,  section  27,  p.  9,  donnait  aux  conseils  locaux  le  pouvoir  d«  fi«r  U  r^.A. 

dupH.ncianslesJimitw  de  la  municipality  do  forcer  les  boulangers  à  mettre 

I«ur.  initialea  sur  le  pain,  et  de  confisquer  le  pain  no  pe«.nt  pas  le  poids  éUbli 

ou  de  mauvaise  qualité,  mais  que  c'était  là  les  seul»  pouvoir»  qu'il  leur  donne  • 
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.é..  «  soulevée  en  Co„  SupéHe,,'™  ;  ,„cV:,:::  .etele"  rZ 

«Il  iiiu»icip.l  ayant  sou.  la.eclion  24.  par  23,  lo  droitdooa«er  lonlrwl  ,' 
non  contraire  »  1.  loi  pour  le  bien  général  de,'  habi  ul  SeTI.  S St 
c.n„,l  mumapal  de  I,  paroi.»,  do  la  Pointe-Claire  avait  le  droTdeT^'  • 

a  1  Appelant  de  demander  la  nullité  d'un  règlement  qui  était  son  ouvrLé 
En  réplique.  Mr.  Girouard  dit  que  ces  derniers  pouvoirs  donnés  a^'un.Vi 

m«  à  tout»  p.,„„„.  H,  ,,„,o,„„  j.„.  ,„„,  ,„,  j,  e.';::.'*"'"'"''  "  ""'  P"" 
évident  que  le  statut  ayant  imposé  une  peine  contro  !  J  hn  î  •        ' 

^2:e:ip£tTi£"  7^^^^^^ 

i^.»A.  Carter  et  Girouard,  pour  l'Apreiant. 
VM.  Loranfffr  et  Frérti,  pur  l'Intimé. 
(D.  0.) 


Oaouat 

V9, 

Aumais. 


7 
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MONTREAL,  31  Mabch,  1863. 
Coram,  Monk,  A.  J. 

No,  9. 
JSx  parte,  Cousine 

{for  a  writ  of  Certiorari.) 

AMB 

Raphael  Bellemnre. 

(Protecutor  in  the  Court  below.} 
H«Id:  -That  lu  a  prosecution  for  ietling  liquora  without  a  Itoense,  the  information  need  not  be  under 
oath. 

la  this  case  the  information  and  conviction  were  for  the  offence  of  selling 
liquor  without  a  license.  On  the  27th  March  1863,  the  Petitioner  moved  the 
Superior  Court  for  a  writ  of  Certiorari  to  issue  upon  several  grounds  contained 
in  bia  affidavit  of  circumstances  amongst  othera  the  following  :  Because  uo  in- 
formatioa  under  oath  was  ever  exhibted  to  Charles  J.  Couvsol,  Esquire,  judge 
of  the  Sessions  of  the  Peace  for  the  City  of  Montreal,  previous  to  the  issuing  of 
the  writ  of  Summons  in  the  said  prosecution  ;  because  in  lieu  of  being  under 
oath,  the  said  information  Wiia  merely  signed  by  the  said  Raphaël  Bellemart 
and  not  sworn  to  (*) 

Fer  Curiam. — The  provisions  of  the  act  resjoecting  Tarern-keepers  do  not 
require  that  such  an  information  be  made  or  laid  on  oath,  but  on  the  contrary 
that  act  gives  all  the  forms  which  are  to  be  followed  in  suoh  prosecutions  ;  so 
that  the  Section  24  of  Ch.  103  of  the  Consolidated  Statutes  of  Canada  do 
not  apply  to  such  cases. 

JiTerr  and  Na<fle,  Attorneys  for  Petitioner.  Application  refused. 

Lafrenaye,  Attorney  for  Bellemare. 

(j"-  «•  I-)  

CIRCUIT  COURT. 

MONTREAL,  2l8T  FRBRUARY,  1803. 

Coram  Monk,  J. 

No.aoM. 

Lafond  ot  al.  vs.  Chngnon  and  Li  Chambre  d!* Agriculture^  Tiers  Saisie, 

IND 

Hood,  Curator  mis  en  cause. 

Held,  That  a  person  cannot  be  hold  to  apiiear  In  a  oauae  and  take  up  the  initanoe  in  place  of  the 
Dellindant  deooaaed  by  a  rule  nisi  but  by  raanoa  c**  an  ordinary  vrrit  of  «umniona  and  petition 
in  dur  form. 

The  Defendant  having  died,  and  Thomas  D.  Hood  having  been  appointed 
Curator  to  his  vacant  cslate  and  succossion,  the  Plaintiff  took  out  a  rule  nimi 
to  compel  the  Curator  to  take  up  the  instance  as  the  roprenontative  of  the  De- 
fendant. 

Pkr  Curiam  :— The  proper  course  was  for  the  Plaintiff  to  take  out  a  writ  of 
summons  and  petition  annexed  in  the  usual  form,  sotting  up  the  facts  and  the 
order  required.     The  ruin  must  therefore  be  discharged. 

Afidirir  Lanctvt  for  I'lahitiff.  Rule  discharged. 

(r.  w.  T.) 

(•)  Vide  Ob«p.  e,  0.  a.,  of  Lower  Cantdn,  Sec.  43.  ' 
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US 


COURT  OF  QUEEN'S  BENCH. 

IN  APPEAL. 

MONTREAL,  12th  MARCH,  186T. 

Ooram  Lafontaiitk,  C.  J.,  Aylwin,  J.,  Duval,  J.  Caron,  J. 

JEAN  BABTISTE  LEBLANC, 

Plaintiff  in  the  Court  btlou. 
AppillAvt. 

AMD 

FRANCOIS  PELLERIN,  "^' 

Defendamt  in  the  Court  btlow. 

RaspoNDiat. 

^HttD.-Th»t  in  default  of  »  vendor  m»king  oeMion  of  Lettew  Patent  to  a  puroh.Mi'in  the  terms  of 

an  agreement  between  them  to  the  effect  that  the  purchaser  should  obtain  such  L«ttera  Patent 

*)>«  «»»«  o'  t^»  ''endor,  the  Court  will  give  a  judgment  to  hayc  the  effect  of  such  oeMton 

a.  if  a  8uffldent,deed  had  been  passed  to  that  effect,  and  the  judgment  wiU  have  the  force  and 

effect  which  such  a  deed  would  have  had  and  will  invest  the  purchaser  with  aU  the  rights, 

title,  Interest  and  property  which  he  could  have  acquirwl  by  such  deed. 

This  was  an  appeal  from  the  court  of  Queen's  Bench  ;  Holland,  C.  J.  Day 

'  ^"''^ilf-'  ^^^^^  "^"'y»  ^^^8)'  wJ^^e  the  Plaintiff's  action  was  dismissed  with 
costs.     This  judgment  was  reversed  in  appeal. 

It  appears  that  in  1841,  the  Plaintiff  Leblanc  bought  from  the  Defendant  all 
the  augmentations  and  betterments  which  he  had  made  upon  a  lot  of  crown 
land  situate  in  the  first  range  of  augmentations  of  Kildare. 

This  sale  was  made,  according  to  the  terms  of  the  deed,  pour  et  moyennant 
le  prix  et  somme  de  cent  soixante  et  quinze  livres,  douze  sou»,  ancien  cours,  di-es 
audit  Demandeur  par  le  dit  Défendeur,  en  vertu  de  deux  billets  dont  le  dit 
Demandeur  a  déclaré  en  avoir  reçu  le  paiement  par  le  moyen  de  la  dite  vente 
i-vec  la  condition  que  le  dit  Demandeur  obtiendrait  les  titres  du  lopin 

But  in  case  the  Plaintiff  did  not  succeed  in  obtaining  letters  patent,  the 
Defendant  was  to  defray  all  exjjenses  incurred  by  the  Plaintiff  thereabout  and  aUo 
to  pay  the  said  two  notes  as  if  the  said  sale  had  never  taken  place 

On  or  «bout  the  8Lh  July,  1843,  the  Plaintiff  in  the  name  of  the  Defoddant 
obtained  letters  patent  of  the  said  lo.  from  the  government  and  paid  in  consi- 
deration therefor  to  the  crown  agent  the  sum  of  twenty  pounds. 

After  the  Plaintiff,  had  thus  obtained  the  letters  patent,  he  demanded  from  the 
Defendant  a  cession  ana  tr..nsfer  of  all  his  rights  and  claims  to  the  said  letters 
patent  and  a  declaration  that  tliey  had  been  paid  for  and  obUinod  by  thePlain- 
M  in  exécution  of  the  covenant  created  by  the  deed  of  sale  before  referred  to. 
This  the  defendant  retused  to  do,  and  the  Plaintiff  consequently  brought  this 
action  and  in  the  conclusion  of  his  declaration  prayed  the  Conrt  in  the  follow- 
ing  terms:  Que  le  Défendeur  soit  conoamné  à  lui  faire  délaissement  et  abandon 
.1     «  *"  .'°"t.'*  ^"  '^"*'"  ""''^'"''  «t  de  faire  ce«,ion  et  abandon  par 

<lan.wV«!:'^''^''"/T''""^"'^'*'"™'  '''°"*"  ^'""'^  '"'<^^<^t«  «♦  prétention» 
Jans  les  .atres  patentes  émanée  comme  dit  est,  on  son  nom,  le  8  Juillet  mil 

buit  cent  quarante  trois,  du  terrain  suivant,  désigné  en  langue  anglaise,  "  th. 

•  VOL.  m. 


il 
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LeblMe, 

luid 
PeUerin, 


northeast  half  of  lot  number  twelve  in  the  first  range  of  the  said  augmentation 
of  the  township  of  Kildare,  containing  about  one  hundred  acres  more  or  less"^ 
avec  déclaration  que  les  dites  lettres  patentes  ont  Hé  ainsi  émanées  et  octroyées 
par  l'entremise  du  Demandeur,  et  à  raison  du  paiement  par  lui  fait  à  la  couronne,, 
de  la  somme  de  vingt  livres  courant,  à  moins  que  le  Défendeur  ne  paie  au 
Demandeur  sous  le  délai  de  trois  jours  après  la  signification  du  jugement,  ladite 
somme  de  deux  cent  cinquante  livres  courant,  pour  l'indemnieer  de  ses  domma- 
ges, dépenses  et  deniers  payés  par  lui,  et  à  défaut  par  le  Défendeur  de  payer 
dans  le  délai,  la  dite  somme  de  deux  cent  cinquante  livres  courant,  au  Deman- 
deur, que  le  jugement  susdit  tiendra  lieu  au  Demandeur  de  cette  cession  des 
dites  lettres  patentes  et  de  cette  déclaration,  comme  si  acte  suffisant  eut  été 
dûment  consenti  à  cet  effet,  et  que  le  dit  jugement  aura  la  force  et  effet  que  tel 
acte  aurait  eu,  s'il  eut  été  fait,  et  qu'à  l'avenir,  le  Demandeur  sera  investi  de 
tous  les  droits,  titres,  intérêt  et  propriété  qu'il  aurait  pu  acquérir  par  tel  acte  le 
tout  avec  dépens."  ' 

The  Defendant  by  his  exception  piremptoire,  contended  that  he  had  not  sold 
to  the  Plaintiff,  the  fonds  et  propriété  foncière  of  the  said  lot  and  to  support 
this  plea  cited  the  deed  of  sale  as  follows:  Pour  sûreté  et  garantie  des  chose» 
ci  dessus  vendues,  les  dits  vendeurs,  (les  Défendeurs),  ont  hypothéqué  tous  leur», 
biens  présents  et  futurs,  et  par  privilège  spécial  la  terre  ci-dessus  qui  y  reste 
affectée.  The  Defendant  argued  that  he  could  not  have  moitgaged  the  said  lot 
unless  he  retained  the  absolute  property  and  ownership  of  it. 

The  Court  of  Appeal  rendered  the  following  judgment  reversing  the  judgment 
of  the  Court  of  Queen's  Bench,  and  maintaining  the  conclusions  of  the  Plain- 
tiff. 

La  Cour  considérant  que,  par  l'acte  du  dix  Mars,  mil  huit  cent  qnarante-un^ 
énoncé  dans  la  déclaration  en  cette  cause,  le  dit  François  Pellerin  a  vendu  et 
cédé  au  dit  Jean  Baptiste  Leblanc,  tous  les  droits  qu'il  pouvait  avoir  dans  le  lot 
do  terre  dont  il  s'agit  en  cette  cause;  qu'il  a  été  môme  stipulé  que  ledit 
Leblanc  aurait  le  droit  '•  d'en  prendre  possession  immédiatement,"  c'est-^-dire, 
sans  attendra  que  les  lettres  patentes  qu'il  fallait  obtenir  du  gouvernement,  fus- 
sent émanées;  que,  quelque  défectueuse  que  soit  la  réduction  dn  susdit 'acte, 
l'interprétation  ci-dess  s  est  la  seule  qui  puisse  lui  donner  effet  :  suivant  l'inten' 
tion  des  parlips  :  que  le  dit  Pelletin  est  tenu  à  son  exécution,  en  autant  que 
cette  exécution  peut  dépendre  de  lui,  et  que,  par  conséquent,  ses  exceptions  et. 
défenses  sont  mal  fondées  : 

2o.  Considérant  que  quoique  l'Appelant  Leblanc  n'ait  pu  obtenir  les  lettros 
patentes  du  gouvernement,  que  pour  la  moitié  du  susdit  lot  de  terre,  il  n'en  a  pas 
moins  le  droit  de  demander  à  l'intimé  l'exécution  du  susdit  acte  do  vente  quant  à 
cette  moitié,  qne  les  dites  lettres  patente»  ayant  été  émanées  au  nom  do  l'intimé 
comme  premier  occupant,  l'App-tlantest  bien  fondé  dans  la  demande  qu'il  fait  k 
l'intimé  do  lui  passer  un  acte  de  cess  on  des  droits  qui  ont  été  acquis  à  la  propriété 
du  dit  terrain,  en  vertu  des  diUs  lettres  patentes,  et  ce  pour  compléter  le  titre  d'ac- 
qubitiori  quo  riniimô  est  oniij-é  .;«  iul  domiur,  3o.  Considérant  par  conséquent, 
que  dans  le  jugement  doutes!  appjl,  et  qui  débmteleditJean  Hapt  ate  Leblanc  de 
•a  demande,  il  y  a  mal  jU^é  :    Infirme  le  susdit  juge  nerit  renin  le  vingt-huit 
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llT'l  "!1  ^n^  "'"'  cinquante-cinq,  par  Ja  Cour  Supérieare  siégeant  ù  Mon-' 
Inl  ''*"\^?"P'7^<J-^  à  rendre  le  jugement  que  la  dite  Couarde  prem^Le 
mstance  anraU  dû  rendre  condamne  le  ditFrançois  Pellerin  à  délaisser  et  abaT 

tZS  :T      'T.  "î^'^'"  ""^  ^""^'^  J'^"'^  '^  la  signification  du  présent 

'X  norVerhTf    m?  ""k'  "''  *"^  ^"^''*^«  '«"^  P^^entes,  Loir 
the  north  east  half  of  lot,  number  twelve  in  the  firet  ran^e  of  the  Lid  ,J 

mentation,  o   the  township  of  Kildare.  containing  about  oîe  LndrS  a"  fj 

more  or  less,"  avec  les  améliorations  sur  iceiui,  et  de  faire  cession  «t  «h-n^ 

par  acte  suffisant  que  le  dit  Jean  Baptiste  paier'a,  detu:  es  d^sfL  ^^^^^^ 

émtr"  '^"'    "'1  ^r«"^  ^^""'°  ^^«°«  •-  '«"-  patène       sdite! 
émanées  en  son  nom  le  8  Juillet,  mil  huit  cent  quarante  trois,  sur  le  susditTr! 

ra      avec  déckr«„on  que  les  dites  lettres  patentes  ont  ét^  ainsi  émanée  et 
par  lu,  fait  à  a  couronne,  de  la  somme  de  vingt  livres  ;    et  à  défaut  par  le  dit 

tiste  Leblanc  do  telle  cession  des  dites  lettres  patentes,  et  de  telle  déclaraUoa 
snsdues,  comme  si  acte  suffisant  eût  été  consenti  à  ceJ  effet,  et  q  e  t  dît^ 

Sribl  ''^'*  qur^'"°'««"™'-'»'"«ût  été'fait  etle  di  'jeat 

Baptste  Leblanc  sera  mvesti  de  tous  les  droits,  titres,  intérêts  et  propriété  Jl 
a«ra,t  pu  acquénr  par  tel  acte.  Et  la  Cour  condamne  le  dit  Francois  Pèlerin  à 
Sde"  f"  ^«P^'«*«^^'--.'-  frais  encourus  par  ce  d!:il  anTen 
CcKude  première  mstance  que  sur  le  présent  appel.  Et  enfin  il  est  ordonné  que 
le  dossier  soit  rem>s  à  la  dite  Cour  Supérieure  siégeant  à  Montreal  *  ^ 


B»  appel: 

MONTREAL,  Ibr.  DECEMBRE  1862 

Coram  AvtwiN,  J.,  Dcval,  J.,  Mkbkdith.  J.,  Mokoblet,  J,  Bkkthelot,  J.,  Ab 

JEAN  BAPTISTE  LA}iOTEE,  appelant. 

et 

CHARLES  GAROEAU,  alias  OARSEAU,  Intimé. 

U  ComT        '"""^"»  néoemireg  pour  mettre  une  oppcitlon  réguUéremeut  devant 
80.  Qu'un  retour  d'Imlssler  peut  être  daté  en  chiffre». 
40.  Qu  on  a  toute  1»  journée  du  rapport  pour  produis  une  opposition. 

termTsXaTtsf'  "  ""'"'  '^  ^"«^"^"*  '^^'  '^  Cour,  s'exprime  dans  les 

et  viit^^H '*"*  ."''"*  ^."^  ^'^P'""'"''  P"  ^PP"^''*'°"  ''fi"  ^«  d«tr«''r«  à  la  saisie 
de  1  Inlimé  Demandeur  contre  ce  dernier,  sur  jugement  rendu  par  la  Cour  de 
.  .^.p.«.^;.:.-.n,  dâîdo  du  24  Avril  1862,  fut  accordée  le  mémo  jour  par  l'Hon 
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Ltmotbe 

et 
Garcean. 


Le  certificat  du  Greffier  fait  voir  qu'elle  a  été  enregistrée  le  même  jour,  «t 
qu'elle  a  été  rapportée  le  1er.  mai. 

Le  8  mai,  l'Intimé  fait  motion  pour  rejeter  cette  Opposition,  pour  les  troi» 
raisons  suivantes  : 

"  1  ® .  Parce  que  la  dite  Opposition  n'a  jamais  été  dûment  enregistrée  au 
GreflFe,  ni  dans  les  Registres  de  cette  Cour,  et  qu'il  n'existe  sur  la  dite  Opposi- 
tion, tant  sur  l'original  que  sur  la  prétendue  copie  d'icelle  annexée  au  Rapport 
de  l'Huissier  àsissant  Charles  Turcot,  aucun  certificat  constatant  tel  enregis- 
trement, et  que,  dans  le  cas  même  où  un  tel  Certificat  existerait  sur  l'original  de 
la  dite  Opposition,  il  n'existe  pas  sur  la  dite  copie  d'icelle  ;  que  jamais  copie  du 
dit  certificat  n'a  été  signifiée  au  dit  Huissier  saississant,  et  qu'il  y  aurait  va- 
riante essentielle  entre  la  dite  copie  et  le  dit  original  ; 

2  ® .  Parce  que  la  dite  Opposition  n'a  été  rapportée  et  filée  au  Greffe  d« 
cette  Cour  qu'entre  les  deux  et  quatre  heures  de  l'après-midi  du  jour  fixé  pour 
son  Rapport,  savoir,  du  1er.  jour  du  mois  de  mai  courant,  et  que  par  conséquent 
elle  n'a  pas  été  rapportée  ni  filée  dans  le  temps  prescrit  par  la  loi  et  les  règle* 
de  pratique  ; 

3  '^ .  Parce  qu'aucun  retour  ou  rapport  d'Huissier,  en  forme  authentiqua 
ne  constate  la  signification  qui  aurait  dû  être  faite  à  une  date  certaine  et  précis* 
de  la  dite  Opposition  au  dit  Huissier  saisissant." 

L'Intimé  a  prétendu  que  c'était  par  une  exception  à  la  forme  que  l'Appelant 
aurai  dû  faire  valoir  ces  moyens.  Mais  ce  n'est  pas  le  cas,  parceque  ce  sont  des 
moyens  qui  n'attaquent  pas  la  forme  ou  le  libellé  de  l'Opposition,  mais  bien 
seulement  les  procédures  intrinsèques  qu'il  fallait  suivre  pour  la  mettre  réguliè- 
rement devant  la  Cour. 

Quand  au  mérite  des  moyens  en  eux-mêmes — je  ne  les  crois  pas  fondés.  Le 
premier  parcequ'il  n'y  a  aucune  règle  de  pratique  écrite  ou  par  usage  qui  exig« 
l'enregistrement  des  oppositions  de  cette  espèce  dans  les  causes  appelable*. 

Il  y  avait  bien  autrefois  une  pareille  règle  de  pratique,  introduite  par  l'usage 
et  non  écrite,  mais  elle  n'affectait  que  les  oppositions  dans  les  causes  du  Terme 
Inférieur  et  non  appelables  et  au-dessous  de  £11.  2s  2d.  C'était  une  règle  de 
pratique  d'un  caractère  bursal  pour  assurer  le  paiement  des  émoluments  du  Pro- 
tonotaire ou  Greffier. 

Le  second  moyen  me  parait  sans  aucun  fondement  :  certainement  que  l'Oppo- 
sant avait  toute  la  journée  du  1er.  mai,  pour  rapporter  son  Opposition.  Il  n'y 
a  aucune  règle  de  pratique,  qui  l'obligeait  de  la  rapporter  à  10  heures  du  matin, 
plutôt  qu'à  3  heures  de  l'après-midi,  pourvu  que  ce  fut  entre  les  heures  d'office, 
suivant  la  règle  de  Pratique,  No.  4.  Et  d'ailleurs  le  Fiat  du  Juge  ne  l'obligeait 
à  rien  de  plus,  sans  mention  d'aucune  heure  en  particulier.  Hors  tous  les  jours 
du  terme  de  la  Cour  de  Circuit,  et  tant  que  la  Cour  n'est  pas  ajournée,  l'on  reçoit 
des  retours,  et  il  ne  parait  pas,  par  le  certificat  du  Greffier,  que  l'Opposition  a 
été  rapportée  au  Greffe,  après  l'ajournement  de  la  Cour,  le  1er.  mai. 

Quânâ  au  3uiô,  moyen,  il  me  parait  quo  îc  retour  de  î'Huissicr,  qui  a  signîSé 
copie  de  cette  Opposition,  à  l'Huissier  saississant  Charles  Turcotte,  est  suffisant  ; 
la  règle  de  Pratique  No.  20,  n'exige  pas  que  la  date  du  retour  soit  en  lettres.  , 
Elle  porte  :    "  That  every  certificate  of  service,  shall  particularly  describe  the 


SUPERIOR  COURT,  1^51. 


_^__ 117 

manner,  place,  and  time  of  semce  in  letters.»  Cela  étant  :  Il  s'en  suit  que  le 
corps  du  retour  est  bon,  puis-qu'il  y  dit  qu'il  a  fait  la  signification"  le  vinat 
cinquième  jour  d'avril  courant,  entre  huit  et  neuf  heures  de  Pavant-midi  " 

one  c^ir-^'T"  ""T^l  '"'  ""^^"'^  '^  '"  *^**«  ^^  ''^^'  «»  cWffrès,  puis- 
que celle-c,  suffit  pour  lui  donner  toute  la  qualification  nécessaire,  d'après  le  Is 

tioiTrfiritr^riutr 

L^pposition  a  été  accordée  et  signée  par  le  Juge  Bruneau,  le  24  Avril.  Son 
Greffier  certifie  que  apposition  a  été  rapportée  le  1er.  mai.'  Or,  comme  ilÎ^ 
•  qu  un  seul  mo.s  d'Avril,  dans  l'année,  et  que  le  retour  mentionne  que  c'est  1^ 

sTJfi?  "°'"''"S?^  ''  *  T'^^'  "  ''^"^'"'^  *»"«  °«"''  "^«««  1«  preuve  que  la 
signification  a  eu  heu,  en  Avril  1862." 

Girouard,  pour  l'Appelant. 

-PtcA^  pour  l'Intimé. 

(D.O.) 


SUPERIOR  COURT. 
MONTREAL,  13th  MAY,  1861. 
Coram  Dat,  J.,  Mowdelbt,  J. 

No.  868. 

McBean  vs.  Cullin. 

Held:-Th.t,^„«p«^^„  he^^      In  .OMe  not  contested .„d  where  the  Défendit  onl,  «.pe.,. 
éd.  \t  the  Plaintiff  allonri  the  proceeding,  to  lay  orer  for  three  year*.  ^  ^"^ 

JnJ^^i'JL^'T  ''^  "'''."'"''•  *''"  ^''■'"^''"*  ''PP'"^**  l>y  Counsel  on  the  20th 
July,  1846.  No  proceedings  were  had  for  more  than  three  years  since  th-t 
appearance.  On  the  5th  May,  1861  the  Defendant  moved  the  Court  for  pi 
remptton  d'instance.  ^ 

Per  Curiam. --The  Defendant  has  not  pleaded,  but  the  Plaintiff  has  taken  no 
proceeding  durmg  a  period  of  three  years,  and  now  the  Defendant  moves  for  vi- 
remptton  upon  this  ground.  It  is  competent  for  him  to  do  so,  though  he  has 
not  pleaded  ;  he  can  come  by  motion,  because  he  is  not  bound  to  plead  to  a  bad 
action.  *^ 

The  Court,  having  heard  the  parties  by  their  Counsel  upon  the  motion  of 
the  Defendant  of  the  6th  of  May  instant,  having  eitamined  the  proceedings  and 
deliberated,  considering  the  cessation  of  proceedings  upon  the  action  brought 
by  the  Plamtiff  against  the  Defendant  since  the  29th  day  of  July,  1846  date  of 
the  last  proceedings  in  this  cause,  the  said  action  in  recovery  of  the  sum  of 
A250  currency  as  the  value  of  certain  quantities  of  pine  timber,  the  property  as 
alleged  of  Inm  the  said  Plaintiff  :  Doth  grant  the  said  motion  and  adjudge  and 
declare  the  instance  in  this  cause  pirimie  and  in  consequence  doth  dismiss  the 

action   wit.h   onata   arraino*    il.~    TIU: lap    .-     M       «    .<  ... 

.  ; ^3 "'   ••""  ^!.-::iuu  as  won  01  ifiB  BAiU  luêlâuce  and  of  the 

•aid  motion  en  péremption  d'instance. 
Day,  Attorney  for  Plaintiff. 
A.  &  0.  Robertson,  Attorneys  for  Defendant; 
(p.  B.  t.) 
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SUPERIOR  COURT. 
I  MONTREAL,  15th  DEOBMBER,  18S2. 

Coram  Smith,  J.  Vanfbison,  J.  Mondblkt,  J. 

No.  1296. 

Trudeau  y&.  De  Lanaudière,  et  al. 

HBtD  :  1-Th»t  in  an  action  for  the  recovery  of  fees  by  a  notary  for  the  pawing  of  Deed»,  tho  notarial 
copies  of  Buob  deeds  will  be  sufficient  evidence. 
2.  That  the  costs  of  an  inventory  and  copy  thereof  must  be  borne  by  the  surviving  cmioint 
for  one  half  and  by  the  representatives  of  the  deceased  <mjoinl  for  the  other  half. 
The  Defendants  were  sued  for  the  sum  of  £130  being  the  amount  of  fees  due 
to  the  PlaintiflFas  ceaaionaire  of  Mtre  Jobin  notary  public,  for  the  making  of  the 
inventory  of  the  Community  of  property  heretofore  existing  between  the  late 
Hon.  B.  Joliette  and  hi»  widow  one  of  the  Defendants;   the  other  Defendant 
being  his  heir  at  law. 

Afondelett  «/".—The  only  avidence  of  debt  is  tho  Inventory  itself;  although  .\ 
notarial  instrument  is  to  be  regarded  as  an  acte  authentique  making  proof  for  or 
against  the  parties,  I  do  not  think  that  it  can  mate  proof  for  the  notary  himself. 

Smith,  j;— This  deed  must  be  considered  authentic  for  this  as  well  as  for 
other  purposes.  It  sets  forth  that  it  was  made  at  the  request  of  Mrs.  Joliette 
and  was  signed  by  herself.    There  cannot  be  better  proof  than  her  own  name. 

It  has  been  contended  that  she  having  renounced  the  Communauté  and  this 
being  an  inventory  of  the  goods  of  the  community,  she  is  not  liable  for  the  costs 
of  such  a  deed,  but  it  was  made  in  order  that  she  might  judge  whether  it 
would  be  better  for  her  to  renounce  or  av;  ept  the  community. 

The  only  question  which  remains  to  be  decided  is  whether  the  judgment 
should  be  given  against  her  and  the  representatives  of  the  other  share  of  the 
community  jointly  and  severally  or  against  them  each  for  one  half.  The  Court 
is  of  opinion  that  they  are  liable  each  for  one  half. 

The  judgment  is  as  follows  : — 

^^  Co'J"" condamne  les  Défendeurs  es  noms  et  qualités  conjointement  à 

payer  au  Demandeur  la  somme  de  £130  comme  suit,  savoir  :  la  Défenderesse  la 
somme  de  £86  moitié  de  celle  de  £130,  et  le  dit  Défendeur  l'autre  moitié  de 
la  dite  somme,  dette  due  par  les  Défendeurs  es  noms  et  qualités  pour  différents 
ouvrages  et  vacations  professionnels  faits  et  fournis  par  le  dit  Mtre.  Jobin  Notaire 
pour  la  Défenderesse  et  la  succession  du  dit  feu  l'Honorable  B.  Joliette  ;  les  dits 
ouvrages  consistant  dans  le  Procès-verbal  de  l'inventaire  des  biens  de  la  com- 
munauté qui  a  existé  entre  la  dite  Défenderesse  et  le  dit  feu  B.  Joliette  avec  va- 
cation  pour  l'estimation  du  moblier  de  la  communauté  et  autres  procédés  relatife 
au  dit  Inventaire  avec  aussi  la  copie  du  dit  Inventaire. 

Mr.  le  Juge  Mondelet  ne  concourre  pas  dans  ce  î  ^ement. 

Pelletier  é  Papin,  Avocats  du  Demandeur. 

Drummond,  Loranger  é  Dunlop^  Avocats  des  Défendeurs. 
(p.R.i.) 
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MONTREAL,  31sr  MARCH  1862.  " 

Coram  Smith,  J. 

No.  1168. 

Jasmin  vs.  Lafantasie. 
tt«^.-Th«  «  oapfin  h«  no  ,ien  for  wage,  on  the  ve«ol  of  which  he  Is  csptu. 

for  wages  as  such  Captain.  '  "*''"'^^^'^^  tobm.nthe  sumof|692.05 

The  declaration  also  alleged  that  the  PlainMffoQ  Pa,.*  •    i,  j 
viiege  and  ^e.»  on  the  said  baree  Rorfif,  T  ^  J°  ^^'^  *  'P'*'"»^  P"" 

clud^Kl  that  the  Court"  ouwScfare  si   and  W^'  '?ï  "'^"'  ''"^  '^^"• 
behold  .>pa,the  Plaintiffs  dett^SaPp^^^^^^^  '''''^^  ^'^^^ 

de:n:d?p;vj;:trit  o?:fthS:\r  ^-'^  ^^n-*  ^«  -- 

specially  hypothecated  for  the  said  ^11"  J""^'  '"  '^"'''''°  be  declared 

./.  Duhamel,  for  Plaintiff.  Judgment  for  Plaintiff. 

{ax.-».) 
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Coram  Smith,  J. 

No.  1982, 

Bumont  vs.  Gourt. 
^"  '"rSSrr  "'"''"  "^-^  ^'^  •'--  '«  -t  «  -»c.ent  cause  for  an  acUon  oUa^  ^ 

to  meet  hi,  «abiHtios  and  «„  al^viîtl^  r       .'"  "'^"''"'  ''"«  ""  "°  "♦"er  propert^ 

thel'li:?ot;;l"delrnrr.?J"1  ?''  ""*'  ''"^«"'■^^^  «f  i„debte<lness,and 
purposeof/efrli^^^^^  f--'-^  ^'-f-ta  for' the 

"  onTMichël  ÏZZZ  Tn't  ''t  ''*^  ^'"■°^'  ^««3,  the  Defendant  sold  to 

"  èJe     tZ-  ""'  '"'•'"  """'^««^  of  sale  admitted  to  have  receive 

«198.     That  it  was  untrue  that  the  Defendant  had  only  received  on  the  prife 
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[Dnmost  "  of  said  land  the  sum  of  $198.00,  but  on  the  contrary  he  had  received  the  sum 
Oourt;  "  of  $466,  and  that  it  was  by  collusion  with  the  said  Michel  Laforoe  that  the  De- 
"  fendant  acknowledged  to  have  only  received  the  sum  of  1198.00,  and  by  fraud 
"  and  for  the  purpose  of  defrauding  his  creditors  generally  and  the  Plaintiff  in 
"  particular.  That  the  defendant  has  no  other  property  but  the  land  so  sold. 
"  And  that  having  been  for  a  long  time  insolvent  and  incapable  of  paying  hi<« 
"  debts  he  had  sold  the  said  land  for  the  sole  purpose  of  defrauding  his  creditors  ; 
"  and  that  without  the  benefit  of  a  capias  ad  respondendum  against  the  body  of 
**  the  said  Defendant  he  would  lose  his  said  debt  and  sustain  damage." 

On  the  21st March,  1863  the  Defendant mad6  amotion  to  quash  and  setaside 
the  writ  of  capias  ad  respondendum  on  the  following  among  other  grounds  "  Be- 
cause in  law  the  facts  set  forth  in  the  said  affidavit  do  not  constitute  a  ground  of 
fraud  sufiScient  to  justify  the  emanation  of  a  writ  of  Capias."  llie  other 
reasons  in  the  motion  were  of  a  similar  nature. 

Per  Curiam — ^This  was  a  motion  to  quash  a  capias.  The  debtor  did  not 
complain  of  the  causes  of  action,  but  alleged  that  in  the  motion  to  quash  there 
were  no  sufficient  grounds  for  the  Plaintifs  belief  that  the  Defendant  was  about 
to  secrete  his  effects,  àc.  It  was  alleged  in  the  affidavit,  after  the  grounds  of 
action  had  been  set  up,  that  the  Plaintiff  was  credibly  informed  that  the  Defen* 
dant  was  on  the  point  of  concealing,  and  in  fact  had  commenced  to  conceal  his 
effects.  The  affidavit  went  on  to  state  that  the  Defendant  in  March  sold  certain 
real  property,  and  that  he  received  (4GG,  but  pretended  that  he  had  only  received 
$198.  Defendant  contended  that  the  alienation  of  real  estate  alone  was  not  a 
ground  for  taking  out  a  Capias.  This  was  true.  It  was  not  stated  that  the  deed 
of  sale  was  simulated  or  for  the  purpose  of  fraud.  The  deed  of  sale  stood  unas- 
sailed.  But  the  Plaintiff  went  further,  and  affirmed  that  the  Defendant  had 
made  a  false  declaration,  with  fraudulent  intent,  pretending  that  he  had  only 
received  $198,  whereas  he  had  received  $466.  Now  as  it  was  alleged  in  the 
affidavit  that  the  man  bad  no  other  property  in  the  world  to  meet  his  liabilities, 
the  Court  believed  that  there  was  sufficient  evidence  of  an  intention  to  deceive, 
and  it  could  be  no  other  than  his  creditors  that  he  desired  to  deceive.  All 
deception  of  this  kind  implied  fraud.  The  motion  to  quash  would  therefore  be 
rejected,  but  without  costs.  Motion  rejected.  - 

Mousseau  &  Labelle,  for  Plaintiff. 

Leblanc  dt  Cassidy,  for  Defendant. 

<*.L.1I.)     • 


DISTRICT  OF  St.  FKANCIS. 
SHERBROOKE,  13th.  MARCH,  1863. 

Coram  Short,  J. 
No.  324. 
Vannevar  et  al.  vs.  DeCourinay. 
Hbld,— That  where  Judgment  hu  been  rendered  in  a  cause  instituted  b;  a  Gapitu  ad  Bttpondtn- 
dmm,  petition  on  behalf  of  the  parties  who  became  bail  to  the  Sheriff,  to  be  allowed  to  put  in 
ipeoial  bail  cannot  be  granted. 
In  thig  cause  the  action  wh?  comtnçnced  at  Sherbrooke^  and  the  defendant 
was  arrested  at  Quebec.    James  A.  Sewell  and  Thomas  Anderson  became  bail  in 
the  usual  manner  for  his   appearance  to  answer  the   suit.    The  action  wa* 
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inatitutod  8l8t  August  1861.    The  def  :■  -^^nt  appeared  and  contested  the  action     W.n.em 
npon  the  ments  and  final  judgment  wa.  rendered  against  the  Defendant  on  the  DeComnay. 
37th  June,  1802.    During  the  pending  of  the  suit,  application  was  made  to  the 
resident  judge  at  Sherbrooke  in  vacation  on  behalf  of  the  Defendant  to  be 
allowed  to  put  in  special  bail  at  Quebec.    The  Honorable  Judge  expressed  the 
opinion  that  he  had  no  power  to  grant  the  r^etition.    The  petition  wa?  not 
persisted  \u,  and  was  not  filed  of  record  in  the  cause.    Ou  the  13th  of  March,  1863 
nine  months  after  the  rendering  of  the  judgment  and  after  an  action  had  been 
instituted  against  the  bail,  a  petition  was  presented  to  the  Superior  Court  at 
Sherbrooke  on  behalf  of  the  bail  to  be  allowed  to  put  in  special  bail.    This 
petition  was  sustained  by  affidavits;  one  by  Defendant  stating  that  he  was 
unable  to  put  m  special  bail  in  the  District  of  Saint  Francis  and  that  he  had 
applied  to  be  permitted  to  do  so  at  Quebec,  and  that  he  had  only  lately  ascer- 
tained that  his  petition  had  not  been  granted  and  one  by  the  before  named 
James  Sewell  td  the  effect  that  he  would  have  put  in  special  bail  before  had  he 
tot  supposed  that  it  had  long  since  been  done. 

Shobt  J.-There  is  no  doubt  but  that  the  law  should  always  be  construed  in 
favor  of  the  liberty  of  the  subject;  however,  in  the  present  instance  there  is  no 
room  left  for  construction.    The  law  is  plain  and  positive.     Under  the  law  as  it 
existed  prior  to  the  passing  of  the  Act  12th  Victoria,  C.  42,  special  bail  could 
be  put  in  at  anytime  even  after  judgment.     By  the  2lst  section  of  that 
Act,  It  18  enacted  that  "Nothing  in  this  Act  shall  prevent  an^  person  arrested 
under  any  writ  of  Capiaa  ad  Respondendum  from  putting  in  special  bail  to  the 
action,  as  permitted  by  the  law  of  Lower  Canada,  excepting  only  that  such 
•pecial  bail  shall  not  be  received  unless  put  in  on  the  return  day,  or  at  any  time 
before  the  return  day,  or  within  eight  days  next  after  the  return  day."    This  is  very 
explicit  as  to  the  time  when  such  special  bail  shall  be  put  in.     It  is  urged 
that  the  next  clause  of  the  same  section  provides  "  that  the  Court  may,  upon 
•pecial  application  and  sufficient  cause  shown  extend  ihe  time  for  putting  in 
•uch  special  bail."     This  appears,  to  contemplate  an  application,  for  causes  to 
be  assigned,  for  extension  of  the  time  beyond  eight  days  after  return,  which  - 
application,  should  be  made  before  the  expiration  of  such  delay.    The  present  is 
not  such  an  application  ;  and,  if  it  were,  there  are  no  causes  assigned  except  what 
m  law  amount  to  simple  neglect  of  the  parties  in  default.     The  case  of 
Campbell  vs.  Atkins  has  been  cited.    Inasmuch  as  the  Court  of  Appeals  were 
divided  upon  that  case,  it  cannot  be  regarded  as  authority  binding  upon  this 
Court.     This  question  has  been  then  elaborately  discussed.     The  Honorable 
Chief  Justice  Lafontaiue  has  reasoned  with  much  force  that  the  Act  12th  Vic 
C.  42  having  for  its  express  object  the  abolishment  of  imprisonment  for  debt 
and  only  permitting  the  arrest  of  the  debtor  to  secure  an  assignment  of  his 
assets  for  the  benefit  of  his  creditors  and  imprisonment  only  as  a  punishment    ' 
for  fraud,  and  such  imprisonment  limited  to  one  year,  is  inconsistent  with  the 
existence  of  a  right  to  put  in  special  bail  and  that  it  must  necessarily  be  consi- 

V"    ~ s 3  -''vn  rigu,.     Aituoui  iiuwover  entenug  upon  that  point 

the  Court  is  clearly  of  the  opinion  expressed  by  the  Honorable  Chief  Justice  in 
that  case,  that  aftor  judgment  has  been  rendered  a  forfeiture  has  been  obtained 
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in  favor  of  the  Plaintiff,  and  that  a  petition  of  this  nature  cannot  be  granted. 
I  regard  the  law  as  having  precluded  the  Court  from  exercisine  any  discretion 
whatever  upon  this  point  The  delay  han  been  peremptorily  fixed  by  the 
statute  and  the  Court  has  only  power  upon  sufficient  cause  shewn  to  extend  that 
delay.  This  cannot  surely  be  understood  as  giving  the  Court  such  power  after 
the  instance  has  terminated  by  final  judgment  in  the  cause.  This  petition 
mnst  be  rejected.* 

Petition  rejected. 
Langhis  and  Pozer,  for  petitioners. 
Sanborn  and  Brooks,  for  plaintiff. 
S.  8.  8. 


MONTREAL  30  AVRIL  1863. 

Coram  Badolsv,  J.  » 

No.  1S5. 

BXPABTB 

GBOROB  OHARBONNBAU. 

Rt^irant  pour  writ  d€  ctrtxorari, 
Jug«:-lo.  Que  VéM  d'Uritler  n'Mt  pM  l'«t»t  proprement  dit  d'une  penonne. 

*).  Que  U  Juridiction  dee  Ooun  de«  Commiaiktrei  pour  U  ddoUion  tomnuare  de«  peti(«a 
cauMi  l'éteiid  aux  aotioiu  des  crâanclen  d'uu  défunt  contre  sou  héritier. 

Au  terme  d'avril,  MM.  Morin  et  Marchand  pour  le  requérant  faisaient  appli- 
cation à  la  Cour  Supérieure  pour  un  writ  de  certiorari,  se  plaignant  do  l'illéga- 
lité d'un  jugement  de  la  Cour  des  Commissaires  de  la  paroisse  do  Sto.  Rose, 
parce  qu'il  y  avait  été  poursuivi  et  condamné  en  qualité  d'héritier,  et  que 
suivant  la  sec.  8e  du  Chap.  94,  des  Statut»  Refondus  du  Bas-Canada,  la  juri. 
diction  des  Cours  des  Commissaires  ne  s'étend  pas  à  l'état  civil  deipersonm»  en 
général,  c'est-à-dire,  à  l'état  d'héritier  qui  tient  à  l'état  civil,  et  qu'ainsi  la  dite 
Cour  Inférieure  manquait  do  juridiotion. 

En  réponse,  Mr.  Oirouard  pour  les  Commissaires,  soutenait  que  l'action 
contre  un  héritier  étant  une  action  piirenjcnt  personnelle,  et  la  sec.  7e  du  mflme 
Chap.  04  des  Statuts  Ilofondus  du  Bat^Canada  donnant  aux  Cours  dos  Commis- 
saires juridioUon  sur  toute*  affaires  purement  pnmnnellt»  et  mobiliirei,  \tk  \o\ 
donnait  pouvoir  à  la  dite  Cour  des  CoinnÙMairps  do  la  Paroisse  de  Ste.  Rose 
d'entendre,  jiig«r  et  décider  la  poursuite  intentée  contre  la  requérant  en  sa 
qualité  d'héritier;  que  d'ai Meurs  la  qualité  d'héritier  n'était  pas  l'état  civil  de 
la  partie,  mais  n'était  seulement  qu'un  droit  découlant,  comme  tous  les  autres 
droits  civils,  de  l'état  civil  du  requérant. 

P«R  CimiAM.— Le  requérant  est  poursuivi  dev.mtl»  Cour  des  Commissaires  de 
îa  Paroisse  do  Ste.  Rose  on  sa  qualité  d'Mntier  do  sa  mère;  il  se  plaint  du 
défaut  de  juridiction  de  la  dite  Cour  ;  et  npros  avoir  examiné  soigneusement  le 
HUtut  qui  a  rapport  aux  Cours  des  Commissaires,  je  ne  vois  rien  qui  puisse 
cmpfl<ilier>:<^llede8te.  Rose  d'entendro,  juger  et  décider  une  affaira  pour  laquelle 
•  The  same  decision  was  giren  in  two  other  oauiss  InlhTiTmlOiiurt,  VoTiOiT^i 
No,  aai,  Ueat),  ti.  DeOourlnajr,  and  Pope  vs.  DeOourtnay. 
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il  est  poursuivi  en  qualité  d'héritier,  c'est-à-dire  en  d'autres  termes,  suivant  les 
d.spo8.t.ons  de  notre  droit  des  8ucoes.ions,  une  affaire  purement  personnelle 
^r  laquelle  toute  Cour  des  Commissaire»  a  juridicuon/ D'ailUrsTquat' 
<i  hénfer  n'est  pas  1  état  civil  de  la  partie.  Son  droit  de  citoyen  du  Bas-Canada 
n'est  pas  en  effet  mis  en  litige.  v^»uaaa 

M  M.  Marin  et  Marchand,  Avocats  du  Requérant.  '^"^  ''^"''^' 

D'  Oirouard,  Avocat  des  Commissaires. 
io.  o.) 


MONTREAL  a  1st  MAROH,  18(J3. 
Coram  Monk,  J. 

No.  1418. 

Muot  dît  Delude  vs.  MeGill  et  cd. 
WBmd  :_Th»t  wh«n  the  Attorney,  iu  a  record  oonMiit  to  •  «uIxtltuHon  of  Attornew.  .h«  a.bititau». 
ta  compleu,  on  notice  given  U>  the  opposite  coun«,l,  no  ..yudlcâUon  SLelr? 
In  this  cause  an  excejttion  à  la/orme  was  fyled  by  the  Defendant  A  motion 
tvas  made  lo  reject  it  At  argument,  Dunlop,  C.  J.,  urged  the  following  amon^ 
^ther  grounds  against  Defendanfs  motion:  That  the  motion  now  before  the 
-Court  was  made  by  "Loranger  and  Loranger,"  whereas  the  attorneys  who 
signed  the  declaration  were  "  Loranger  ct  frères,"  and  that  no  change  of  attor- 
oeys  could  take  place  without  the  pormisaion  of  the  Court  That  Defendant's 
attorneys  had  been  served  with  a  copy  of  a  motion  of  substituUon,  but  until 
such  motion  was  allowed,  no  change  of  attorneys  could  teko  place  according  to 
the  Rule  of  practice  of  the  Court,  No.  20,  and  therefore  the  motion  could  not 
«e  received.  , 

Per  curiam.-la  this  case  the  Defendants  fyled  an  exception  à  l>i  forme  on  the 
28th  January  last  It  was  served  on  Plaintiff's  Attorneys  by  a  Bailiff  who  made 
his  return  in  rather  brief  terms  as  follows:   "  I  the  undersigned  Bailiff  did  on  th« 
twenty-eighth  day  of  January,  Ac,  serve  the  within  exception   on   Messrs 
loranger,  Attorneys."     A  motion  was  now  made,  signed  by  ••  Loranger  et  Lo- 
-rang.r,    to  reject  Ûm  exception  on  two  grounds;  first,  bocause  the  service  was 
not  valid,  as  the  Bailiff  had  made  no  election  of  domicil,  and  second,  that  as  the 
riamtiffs' attorneys  were  now  "Loranger  et  frères"  "a  service  on  Mossrs.Loranger 
VIM  no  service."  Défendant'»  counsel  in  reply  contended  that  the  firm  bad  been 
"  Loranger  ot  frères,"  and  tliHt  there  had  been  no  legal  substitution  of  Attor- 
neys: he  had  been  s-jrvod  with  a  notice  of  substitution,  but  there  had  been  no 
judgment  of  Court  confirming  the  substitution,  which  Uierofore  was  not  complete. 
The  Court  was  of  opinion  that  this  was  not  a  case  where  an  election  of  domicil 
was  necoBsary  by  the  Bailiff.     It  was  also  evident  that  the  IMaintiff's  counsel 
had  been  properly  served.     When  the  Attorney»  on  one  side  consoat  to  a 
«ubstitution,  the  opposite  parly  can  have  no  interest  in  it;  a  notice  «.f  substitu- 
tion to  him  is  quite  suflioiont.     No  adjudication  is  nece»8ary  to  complete  tha 
...  MôlIOu  mêvl«iL 

Loranger  et  Frère*,  for  PUinliff. 

Dunltpj)  and  Browne,  for  Dolondunt. 


I>elud« 
MoQUl 


t 


IM 


SUPERIOR  COURT,  1862. 


MONTREAL,  IST  DEOBMBBR,  1862. 

Coram  Monk,  J. 

No  34. 

Miles  vs.  Atpinall. 

H«U)  r-ThatOD  cause  shewn,  %  Défendant  arrested  under  oapia»  will,  on  bis  own  Petition,  be  allow- 
ed to  gire  sufficient  special  Bail,  after  the  eight  Unys  after  day  of  rotum  of  cause  audeyeu  at 
any  reasonable  time  thereafter  depending  on  oai*»«  shown,  and  diligence  made. 

Defendant  was  arrested  under  copicw  at  Montreal  on  the  5th  September,  1861i, 
•nd  gave  Bail  to  appear  the  30th  September  1862  (day  of  return  of  cause). 
On  return  of  action  an  appearance  was  entered  for  Defendant  who  was  foreclosed 
from  pleading  the  15th  November.  On  the  20th  November,  Defendant pe/i<io?ierf 
the  Court  to  be  allowed  to  give  good  special  bail  according  to  provisions  of  Sta- 
.tutes  L.  C.  Cap  87,  Sec.  3,  Page  809. 

Perkins,  J.  A.,  submitted  :  Defendant  was  arr&sted  tlie  day  of  his  departure  for 
England,  and  only  reached  Father  Point  on  his  return  the  seventh  of  October, 
and  sot  about,  on  his  arrival  in  Montreal,  to  procure  special  Bail.  Petitioner  was 
disabled  for  days  by  sickness  and  now  ofiers  excellent  Bondsmen.  That  the  Sec. 
3,;Cap.  87,  Con.  Stats  Lower  Canada,  did  not  set  the  eight  days  de  rigueur,  and 
that  under  first  Bond,  the  sureties  were  certain  of  being  bound  for  debt  and 
under  recognizance  of  special  only  bound  if  debtor  left  Lower  Canada  before 
discharging  his  debt.  The  law  gave  the  remedy  and  even  a  judge  could  extend  the 
time,  in  this  cause  petitioner  asked  delay  to  enter  recognizance  and  save  his  person 
^  from  imprisonment.  Counsel  cited:  Vallée, vs.  Lofebvreet  al,S.  C.  Montreal,! 860.  (1) 
Campbell  and  Atkins  et  al,  Quebec,  before  Court  of  Queen's  Bench  ;  appeal  8ide.(2) 
Doherty  for  Plff.  contra.  The  Sheriff  has  assigned  the  Bail  bond,  ahd  the  Court 
could  not  set  aside  or  overlook  such  assignment.  Defendant  could  not  alone 
petition,  but  the  Bail  should  have  done  so  as  in  ValléeVs.  Lefebvre  et  ai.  The  delay 
of  weeks  made  petitioner  too  late,  «nd  cause  shown  was  insufficient.  ■ 

Monk,  J,  After  rf^/iWr^,  said  :  lie  was  convinced  that  the  decision  in  Camp- 
bell ard  Atkins,  hr.d  given  rise  to  delays  in  giving  special  Bail  never  intended 
by  the  legislature.  He  felt  bound  to  follow  thatdocision  though  he  believed  it  was 
not  according  to  the  statute.  In  this  case,  cause  shown  was  good  and  it  was 
immatorial  whether  Petitioner  moved  alone  or  with  his  Bail.  In  Valldo  vs.  Lefeb- 
vre «t  al.,  this  Court  had  allowed  special  Bail  to  bo  entered  even  after  judgment 
in  the  original  cause,  and  au  action  against  tlie  Bondsmen.— Petition  granted, 
•fecial  Bail  to  be  given  within  three  days. 

JH.  Doherty,  for  Plaintiff. 

/.  A.Perkint,  Jr,  for  Defendant  and  Petitioner. 

(*.  A.  P.) 

(1.)  L.  0,  »  R«p.,  p.  Ï4.  (2)  »  L.  0.,  R«p.,  p.  49. 
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MONTREAL,  24th  MARCH,  18«S. 

Coram  Monk,  J. 

No.  IM. 

Johnton  et  al  vs.  Geoffrion. 

*■"*  =-Tlb,.t  when  .n  endorwr  ol  t  PromiMory  Note  bM  be.n  dlwh.rg.d  from  hli  ItobUity  br  th» 

^J^J^^  ^        1  »"••'?''<'""  *°  P«y  tbeamount  of  the  noU  «otwithat«,in,  btarîto-. 
may  be  proved  by  parole  ortdence,  and  blndi  the  endorser. 

JV  c«riam.-The  Defendant  was  the  endorser  of  a  promissory  note  which, 
not  having  been  protested  after  maturity,  he  was  by  law  discharged  from  hit 
Jiability.  After  the  note  became  due  Defendant  went  to  the  Plantiff's  lawyer 
and  said  that  he  would  not  take  advantage  of  his  release  arising  from  the  note 
not  having  been  protested.    Ho  was  a  man  of  honor,  he  would  pay  the  note. 

A  few  days  afterwards,  Defendant  wrote  a  letter  to  the  lawyer  in  which  he 
•tated  that  he  would  still  be  responsible  for  the  payment  of  the  note,  if  the 
maker  did  not  pay  it.  This  letter  the  lawyer  burnt,  not  considering  it  neces- 
sary  to  hold  it,  as  he  considered  the  Defendant  to  be  a  man  of  honor.  An  ac- 
tion was  taken  against  the  makers  of  the  note  and  a  considerable  sum  was  ex- 
pended in  costs,  but  without  a  successful  result.  Plaintiffs  then  brought  this 
action  against  the  endorser,  who  defended  it  on  the  following  grounds  :  Ist.  Be-' 
^Jause  he  had  made  no  absolute  promise  to  pay  the  note.  2nd.  Because  a  pro- 
mise to  pay  such  a  considerable  amount  could  not  be  proved  hy  parole  évidence. 
3rd.  Because  a  promise  made  io  the  party's  lawyer  was  not  binding.  The  evi. 
dence  shows  that  the  first  objection  is  unfounded:  the  testimony  of  the  lawyer 
18  positive  that  Defendant  stated  to  him  that  he  was  a  man  of  honor  and  would 
pay  the  note,  and  that  Defendant  also  wrote  a  letter  to  the  same  effect  which 
was  destroyed.  As  to  (Jie  second  reason,  it  has  been  held  in  England  that 
where  the  endorser  of  a  note  released  by  non-protcstation,  afterwards  promiset 
to  pay  such  promise  can  be  proved  by  parole  évidence.  In  France  such  a  pro- 
miM  could  also  be  proved  by  parole  évidence  ;  there  it  would  be  held  that  there 
was  n  commencement  de  preuve  par  écrit.  The  third  reason  is  unfounded:  a 
party  s  lawyer  i.  his  agent;  and  a  promise  made  to  him  is  as  good  a  promis» 
M  can  be  made.  The  Court  know  the  Defendant,  and  also  believed  him  to  be 
•  man  of  honor,  and  had  no  doubt  that  even  if  this  judgment  had  not  boeu 
«gainst  him  he  would  have  paid  the  debt  and  costs. 

TAPI-       r     ,     «.  .  Judgment  for  Plaintiff». 

J.  A.  rerfnnt;  Jr.,  for  Plaintff». 

€,  Archamhaulf,  for  Defendant 

{. .  „  \ 
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▼•rbol»  1  MONTREAL  18TH  MAY,  1868. 

T».  ' 

Bwaer.  Coram  Monk,  J. 

No.  688. 

Yon  V8.  O'Connor  &  O'Connor. 

Opposant. 
BxLDl.— The  mere  nUegation,  in  an  opposition  afin  dedittnUre,  by  Defendant,  that  the  goode  Beizedr 
form  part  of  his  [Defëndant'a]  toola,  or  implements  of  trade,  is  iBsufSoient  to  maintain  auclk 
opposition. 

3.  ItJs  not  neoessary  for  a  Bailiir  seizing,  to  allege  in  \Ai  proeét-verbtU  of  selmre,  that  he  has  left 
to  Defendant  the  elfbots  exempt  by  law. 

The  Plaintiff,  having  obtained  judgment  against  the  Defendant,  took  out  an 
exeouticm  against  his  goods.  The  Defendant  opposed  the  seizure  on  the  follow- 
ing amongst  other  grounds. 

Ist.  Because  the  articles  seized  in  this  cause,  form  part  and  portion  of  his  tools,, 
or  implements  of  trade  as  tailor  ;  and  that  several  of  them  are  necessary  for  the 
carrying  on  of  his  trade.  ^ 

2nd.  Because  the  Bailiff  seizing  in  this  cause,  did  '•ot  leave  him  the  article» 
allowed  or  exempted  by  law,  in  virtae  of  the  8rd  Section  of  the  Consolidated 
Statutes  for  Lower  Canada,  chapter  86,  and  did  not  make  mention  thereof. 
.    3rd.  Becanse  the  Bailiff  seizing  should  have  socially  alleged  or  set  out  that 
he  had  left  to  Defendant  the  goods,  .chattels,  or  effects  exempt  by  law. 

The  Plaintiff  having  contested  the  opposition,  it  was  decided  by  the  Court,— 
Tnat  the  opposant,  who  claimed  certain  articles  as  forming  part  of  his  tool»  or 
implements  of  trade,  and,  as  such  exempt  by  law  from  seizure,  should  have 
piwod  that  such  articles  were  necessary  for  the  carrying  on  of  his  trade,  and 
that  the  mere  enunciation  of  it  was  not  sufficient. 

As  to  the  third  reason,  it  was  no  ground  for  opposition. 

Opposition  dismissed  with  costs. 
L.  Ricard,  for  Plaintiff. 

Ktrr  it  Nagle,    for  Opposant. 

(IB.) 


MONTREAL,  30th  APRIL,  1860. 
Coram  BAnoiicy,  J. 

No.  6646, 
Verbois  vs.  Saucier. 

Bau>I.— An  inn-keeper  ha*  «  right  to  detain  the  wearing  apparel  of  «  trannlont  boarder  fbr  hi»  board, 

i.e.  where  the  kocrJor  remains  from  day  to  day  merely. 
9,  Where  a  boarder  at  an  Inn  remained  threolwoeks,  without  paying,  tho  landloi-d  had  no  right  In  law 

to  retain  his  wearing  apparel  (br  hin  board. 
1.  As  «otlon  «n  r*tifndi<yuinn  brought  by  thn  boarder  at  an  Inn  where  he  had  remain  sd  fhree  week» 

without  paying,  agalnnt  his  landlord  to  mvendloate  his  ololho»  which  had  bten  detained  by  the 

landlord  as  a  security  for  the  amount  <lue  him.  Is  well  founded. 

Per  Curiam. — This  was  an  action  en  revendication  brought  by  the  Plaintiff 
for  the  recovery  of  his  wearing  apparel,  which  liad  been  seiiwl  by  the  landlord 
of  the  inn  where  he  lived.     When  a  party  remained  from  day  to  dair  merely» 

ill 111!  .  ^_*--  __-•-"  *-  -  -- 

ir.v,  lâûatom  nsa  a  ngpit  lo  àHf  iUhi  1X6  cotiiii  nut  iHke  away  his  offects  without 
paying.  But  in  the  pronont  case,  the  party  remained  three  weeks,  and  then  the 
landlord  kept  the  effects  and  would  not  give  them  up.    The  test  ©'"his  right  to- 
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do  80  was,  could  they  be  sold  under  the  Statute?  The  Statute  declared  that  the 
cred]tor  could  not  sell  wearing  apparel  and  certain  other  eflFects.     The  Defendant 
would,  therefore,  be  ordered  to  give  them  up  in  five  days,  but  without  costs. 
B.  Devlin,  for  Plaintiff. 

SJiivard  for  Defendant. 

(a.i..K.) 


MONTREAL,  16th  MAY,  1863, 
Coram  Monk,  J. 

No,  IIH. 
Ryan  vs.  Minoque. 
BM.D._Th.t  »  minor,  who  tomwried,  e«n  bring  an  aotlon  tor  wagee  tor  a  bob  «««xMng  «26 

This  was  an  action  brought  by  a  minor,  being  married,  in  his  own  name,  for 
the  recovery  of  wages,  to  the  amount  of  seventy  dollars. 

The  Defendant  pleaded  in  accordance  with  12  Vic.  c.  38  s.  78,  that  the  Plain- 
tiff, not  being  of  age,  could  not  maintain  an  action  for  a  sum  exceeding  twentv- 
tive  dollars.  *  ^ 

The  Plaintiff  replied  that  under  the  common  law  of  France  a  minor  is  eman- 
cipated by  marriage,  that  as  such  he  is  entitled  to  sue  for  any  amount  where 
moveable  property  alone  is  concerned  {action  moUlière)  and  (hat  the  statute  did 
not  therefore  apply. 

*?*iP,r"***''''''°  "^^^'^  '"  g'^'"g  judgment,  said  that  the  minor's  not  being 
Plabliff     "^'      ^^«'"'y^"^  <^id  not  effect  his  claim.  Judgment  accordingly  for 

ff.  A.  McCoy,  for  Plaintiff 
Dvnlop  <Ê  Browne,  for  Defendant. 
(r.  B.  0.) 


«•id: 


MONTREAL,  11  th  Mamb,  1854. 
Coram  Bruneau  J., 

Noi.  Sii  and  691. 

Garish  vu.  Duval. 

'^^Ji.\TZl  o1  Z^T  '■  •"  '^""  "*  ""•  *"  ""«^  '^  *'  ♦"<'  ^-^  «^ 

This  was  an  action  for  £80  for  rent. 

The  Defendant  pleaded  that  the  house  had  been  rented  to  her  for  illegal  pur- 
poees  to  wit  •  for  the  purpose  of  keeping  a  house  of  ill-farae. 

This  fact  having  been  proved  ;  the  action  was  dismissed  with  .  jats. 
Ptr  Curiam.-'Vhn  is  a  good  plea.     This  contract  of  lease  is,  in   )t«  face,  an 
immoral  contract»  which  no  Court  of  Justice  can  sanction.— Pothier,  Traité  du 
Contrat  de  louage,  No.  24, 

La  Cour  après  avoir  entendu  les  parties  par  leurs  avocats  sur  l«  mérite  de 
o«8  douï  causes  réunies,  avoir  examiné  la  procédure,  pièofls  produites  et  preuve 
•t  avoir  sur  le  tout  délibéré  délwuté,  et  déboute  cette  action,  mais  sans  frais. 

r>  A  ATI      .      .  Action  dismissed. 

Uuma»  d;  Chemer,  Attorneys  for  Plaintiff. 

Morrison,  Attorney  for  Defendant. 

(I».   R,   I.) 
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Host 

TS. 

lAtnrene. 


ST.  SOHOLASTIQUB  12  MAI,  1863. 
Coram  Smith,  J. 

No.  188. 

Biroleau  vt,  Derouia, 

JnsB,-Qn'nn  billot  *  ordre,  consenti  pour  dette  de  Jeu  ert  toi,  quoique  tr«ngport«  i  un  Uen  de  bonne 
foi  et  avant  échéance. 

Le  2  Novembre  1862,  le  Défendeur  signa  un  billet  en  faveur  de  V .  Gratlou 
payable  sous  4  mois,  à  lui  ou  à  son  ordre,  pour  |3,  valeur  reçue.  Endossement 
par  Gratton  en  faveur  du  Demandeur,  pour  valeur  reçue. 

Le  Défendeur  étant  poursuivi  pour  le  recouvrement  de  ce  billet,  a  plaidé  qu'il 
l'avait  consenti  au  jeu  de  cartes  en  faveur  de  Gratton,  qne  c'était  pour  cette 
-considération  qu'il  l'avait  signé. 

La  prauve  établit  qu'en  effet  Gratton,  pendant  qu'il  jouait  aux  cartes  avec  le 
Défendeur,  prêta  |3  à  ce  dernier  qui  continua  à  jouer,  il  fut  prouvé  aussi  que  la 
Demandeur  ignorait  ces  faits  quand  Gratton  lui  transporta  le  billet  et  reçut  bonne 
valeur  pour  le  transport. 

J^er  Curiam — Le  billet  ayant  une  cause  illicite  et  réprimée  par  les  lois,  est  une 
obligation  nulle  et  ne  peut  jamais  être  recouvrée  en  justice.  Dans  l'intérêt  de 
la  société  et  de  la  conservation  des  bonnes  mœurs,  il  convient  de  décourager  cet 
sortes  d'engagements.    Le  billet  est  en  conséquence  déclaré  nul. 

Actio,  déboutée. 
Mardi,  pour  Demandeur. 
Filion,  pour  Défendeur. 
,<o.o.) 


DISTRICT  DU  RICHELIEU. 

SOKEL,  19  MAI,  1863. 

Coram  Badqlit,  J. 

Ifogi  vs.  Latraverte. 

Jo«i;-Qn'ane  rente  oonitltuée  en  viager  et  à  fonda  perdu  ne  peut  pa«  être  oontldérée  comme  un  oon- 
trat  oearaire  quelqu'exorbitanto  qu'en  eolt  sa  prestation, 

Le  Demandeur  réclamait  du  Défendeur  les  arrérage»  d'une  vente  viagère  consti- 
tuée sur  la  tète  d»i  plusieurs  membres  de  sa  famille  et  à  fonds  perdu. 

Le  Défendeur  plaida  à  cette  demanJo  par  une  exception  au  moyen  de  laquelle 
il  prétendait  que  ce  contrat  était  usuraire  et  frappé  de  nullité, 

Badgley  J.—he  Défendeur  se  phiint  du  taux  exorbitant  de  cette  rente  et  il 
plaide  usure.  Cette  rente  a  été  constituée  en  viager  et  à  fonds  perdu  pour  des 
déniera  avancés  au  Défendeur  ot  pour  des  intérêts  alors  éuhus  ;  et  est  constitués 
sur  la  tète  de  plusieurs  porsonno»,  et  d'une  manière  successive  ;  mais  néanmoins, 
le  Capitol  sera  amorti  et  éteint  au  décès  do  ces  différentes  personnes.  Le  capi- 
tal est  de  £30  et  la  rente  annuelle  est  de  $32.  Depuis  sept  ans  le  Défendeur  a 
<léjà  payé  £66  de  renie.     II  s'agit  de  savoir  s'il  y  a  une  loi  qui  déoUA  un  tel 

Jfora.— Il  Mmble  que  oette  décision  e«t  oontnUrt  à  celle  rendue  dâsi  3a  cwm  de  Wood  n  ShaiT 
S  Jttiiit,  pace  181). 
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contrat  usuraire.     Cette  rente  a  bien  été  constituée  80us  l'empire  de  la  loi  qui 
défendait  1  usure,  mais  il  faut  observer  que  cette  loi  ne  s'appliquait  qu'aux  prêts 
dune  somme  d argent,  qui  devait  être  remise  et  remboursée  au  prêteur  ;  ou  en 
d  autres  mots,  lorsque  par  le  contrat  le  capital  devait  être  remboursé  au  préteur 
cette  lo,  recevait  son  application.*    Dans  le  cas  actuel,  cette  loi  ne  pouvait  pas' 
«appliquer  au  contrat  qui  est  soumis  à  la  considération  de  la  Cour,  parceque  ce 
°  T/T  ""  PJ^t^^gf^"*.  ^^  «ff«t  cet  argent  no  doit  jamais  être  remboursé,  il 
a  été  placé  à  fonds  perdu  d'une  manière  aléatoire;  et  une  pareille  rente  viagère 
reposesur  des  combinaisons  aléatoires  qui  la  distingue  essentiellement  du  contrat 
de  prêt  et  du  contrat  de  constitution  de  rente.     Vide  Troplong,  Du  Prêt  nos. 
421  et  600.    Des  Contrats  aléatoire?  nos.   206,  230  ;  et  283,  285,  322  •  où 
tl  expose  clairement  les  principes  de  ce  contrat  de  rente  viagère  qui  est  admis  par 
nos  lois     Ainsi  le  contrat  en  question  en  cette  cause  n'est  pas  usuraire  et  n'est  ' 
frappé  d  aucune  nullité  par  les  lois  du  pays  et  le  Demandeur  est  fondé  à  en  de- 
mander 1  exécutionf.  jugement  pour  le  Demandeur 
iMfirenaye  à  Bruneau,  Avocats  du  Demandeur. 
Olivier  <&  Armstrong.  Avocats  du  Défendeur. 

(j"»!")  

COUR  SUPERIEURE. 

MONTREAL,  30  AVRIL,  1863. 

Coram  Badglky,  J., 
Vo.  2088. 
La  Compagnie  de  prit  et  de  dépôt  du  Haut-Canada, 


V». 

Moyse  Julien, 


Dtmandtrene. 


Di/endtur. 


AMD 

Stephen  May,   ' 

J.f»!-Qn'un,  opporitlon  a/ln  d'annuler  à  I.  vente  d'un  immeuble,  produite  entre  lefSTdu  SM 
ZuZ      '       *  ^'"'"  ''"'  '"^'*'""''  """■"  "•'  '•  ''"''•  "«  P'"»  »-"  «t^«  déboutée  pTun^ 

A  ^^^J?TT  ^i"'"'''"  ^*^  "'"^  P'"*'^"'*'  '«  ''''''^  '''«"i'  <^«rnier,  dans  les  mains 
du  Shérif  du  district  de  Beaubarnois,  une  opposition  àjin  d'annuler,  accom- 
pagnée de  1  ordre  d'un  juge  en  chambre,  s'opposant  à  la  vente  d'un  immeuble 
ùxee  au  seize  du  même  mois. 

Au  terme  de  Mai,  la  Demanderesse  fit  motion  que  la  dite  opposition  fut  dé- 
boutée  comme  ayant  été  produite  entre  les  mains  du  Shérif  dans  les  quinze 
JOUI»  précédant  celui  de  la  vente,  contrairement  aux  dispositions  de  la  15e  Sec 
chap.  85,  Statuts  Refondus  du  Bas-CaiiadH,ordonnant  que  "aucune  opposition  à  la' 

^ente  d  un  immeuble  saisi  par  le  Shérif  sur  un  bref  d'exécution,  soit  afin 
^^  d  annulier  la  due  saisie,  soit  «fin  de  distraire  le  tout  ou  partie  dos  dits  biens 

s*i8  s,  ou  «fin  de  charge  ou  servitude  sur  les  diU  biens,  ne  sera  logée  dans  les 

"  mains  du  du  shérif  nn    ro/'..-.  ..—  l..!    a : *  .    ""'""*"* 

.  ~      S'—  ""f  =  :"uî!S3  quo  ce  ne  soit  avant  im  quinze 

joura  précédant  celui  fixé  pour  la  vente  et  adjudication  des  dits  biens." 

I  7.M  ""o""  .*"  ?'  '*"'■"'"•  °'  """••y"    Oons.  S.  of  Canada.  Ohap.  68. 
t  Pothler,  ConiUtutlon  d.  Rente,  k.  234.    Dumoulin,  De.  U.urei,  no.  344. 
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Sixparte 
A'aradia. 


ta 


A  l'argument,  Mr.  Henry  Judah  pour  la  Demanderesse,  soutint  que  cette 
section  du  etatut  renfermait  une  disposition  absolue,  contre  laquelle  un  juge 
siégant  en  Chambre,  ni  même  une  Cour  de  Justice,  ne  pouvait  intervenir,  en 
accordant  même  pour  de  bonnes  raisons  une  opposition  que  la  partie  a  fait 
défaut  de  produire  dans  les  délais  prescrits,  et  enfin  il  cite  la  décision  rendue  à 
Québec  par  la  Cour  Supérieure,  dans  une  cause  de  QuiAec  Building  Sodety  vs. 
-<4<Hn«,rapportée  au  9e  volume  des  décision»  des  Tribunaux  du  Ba8-Canada,p.  447. 

Mr.  Girouard  pour  l'Opposant,  soutenait  au  contraire  que  le  Statut  n'avait 
pas  eu  l'intention  d'enlever  à  une  partie,  qui  a  des  droits  incontestables  de  s'op- 
poser i  la  vente  d'un  immeuble  saisi,  tous  moyens  d'obtenir  justice;  que  la  partie 
peut  en  tout  état  de  cause  s'adresser  à  un  juge  de  la  Cour  Supérieure,  lequel 
après  avoir  pris  communication  des  moyens  d'opposition,  l'accorde  ou  la  refiiae 
à  sa  discrétion  ;  que  s'il  en  était  autrement,  il  en  résulterait  souvent  de  grandes 
injustices,  et  il  finit  par  invoquer  la  pratique  du  district  de  Montréal  passée  en 
jurisprudence,  reconnaissant  au  Juge  le  pouvoir  discrétionnaire  d'accorder  une 
opposition  à  la  vente  d'un  immeuble,  dans  les  quinze  jours  précédant  celui  fixé 
pour  la  vente. 

Per  Curiam.— 1\  ne  s'agit  pas  ici  de  décider  sur  les  moyens  d'oppoM- 
tion  invoqués  par  l'Opposant,  la  Cour  ne  pouvant  prononcer  sur  le  mérite 
qu'après  contestation  liée.  Supposant  donc  que  les  moyens  d'opposition  invo- 
qués  sont  bien  fondés,  le  Juge  qui  l'a  accordée  «n  Chambre,  dans  les  quinze 
jours  précédant  celui  fixé  pour  la  vente  avait-il  pouvoir  de  le  faire?  Je  n'hésite 
pas  à  me  décider  dans  l'affirmative  ;  la  pratique  de  ce  district  a  toujours  en  efi'et 
reconnu  au  Juge  un  pouvoir  discrétionnaire  dans  ces  cas  ;  et  ce  serait  commettre 
souvent  une  grande  injustice  aux  parties  que  de  leur  refuser  le  moyen  de  faire 
valoir  leurs  droits.  *Motion  renvoyée. 

Mr.  Henry  Judah,  Q.  C,  pour  la  Demanderesse. 

Mr.  Girouard,  pour  l'Opposaot. 


o.  0. 


MONTREAL,  29th  APRIL,  1854. 
Coram  Day,  J.,  Smith,  J.,  Mondelet,  J., 

No.  636. 
BX  PARTE,  PARADIS, 
-,  , .     _.   ^   ^  forawUofSeirtfacia». 

Meld  :-Th»t  the  writ  of  Scire  faoiat  to  cancel  Letters  Patent  can  only  issue  at  the  suit  of  the  Crowu . 

The  Applicant  on  the  17th  April,  1864,  moved:  that  upon  the  affidavit  here- 
with produced  and  fyled,  her  Majesty's  writ  of  Scire  facia»  do  issue  and  such 
further  proceedings  be  thereupon  had  according  to  law,  in  order  that  her 
Majesty's  Letters  Patent,  issued  at  the  City  of  Quebec,  on  the  twentieth  day  of 
June,  one  thousand  eight  hundred  and  fifty-three,  under  the  great  seal  of  tWs 
Province,  to  and  in  favor  of  Charlea  Séraphin  Rrxlier  of  tlie  said  City  of 
Montreal,  in  the  SBid  District,  Builder,  referred  to  in  the  said  affidavit  and  an 
«xemplification  thereof  is  of  record  in  the  office  of  the  Prothonotary  for  this 
^•iâtnct  of  tap  Supsrior  Court,  là  fépeaiod,  oanoeliod,  and  adjudged  and  de- 

•  La  demanderesM  a  appelé  de  oa  Jugement-JVc.(#  dit  Bapportëûr. 
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dared  vo  -,  unless  cause  to  the  contrary  be  shewn  by  the  said  Charles  Séraphin    D«»d.«ad 
«odier,  0.1  the  twenty-second  duy  of  April  instant,  or  orf  such  other  day  as  Pin«Siwit. 
this  Honourable  Court  may  appoint,  sitting  in  superior  Court  in  the  Court 
House  m  th,8  City  at  the  hour  of  L  ..  ^ast  ten  o'clock  in  the  forenoon,  the 
"Whole  wjth  costs.  • 

^ro?n"  ^7'\"  '":?'.'  *PP''°""°°  «»»  «nly  be  made  at  the  instance  of  the 
«rown,  and  not  at  the  instance  of  any  individual  or  private  party 

«ad  Toseph  Paradis  upon  his  motion  of  the  17th  April,  instant,  for  a  writ  of 
J«..  Aao,  to  repeal  the  Letters  Patent  in  the  said  mVon  mentioned  Ld  se  - 

rf^  ^"ZVT''^'^  ^^'  *®^*''*  ^'"^^''^  ^''^  '^«  ««'id  «motion,  and  having 
deliberated,  doth  reject  the  said  motion.  ^ 

Carter,  attorney  for  Petitioner. 
(R  a.  L.) 


Held: 


MONTREAL,  Slar  MAY.  1354. 
Coram  Day,  J.,  Smith,  J.,  Mondelbt,  J. 

No.  1988. 

Dandurand  et  ux.  vs.  Pinsmnault. 
-Th»t  d.m»se.  will  be  awarded  for  injuiy  by  the  bite  of  a  doR  inflicted  upon  a  person  who  wa. 
at  the  time  upon  the  Defendant',  laud,  but  not  withthe  animu»  which  rnstitute.  a  trLpI!!!! 

l-KR  CuRiAM^This  is  an  action  for  damages  resulting  from  the  injury  sus- 
^ned  by  the  Plaintiflfs  wife  by  the  bite  of  a  dog  belonging  to  the  Defendant, 
Which  inflicted  upon  her  so  severe  a  wound  that  the  physician  who  has  attended 
ijer,  feared  at  one  time,  it  would  be  necessary  to  amputate  the  limb.  The  onlv 
<lefenoe  given.by  the  Defendant  is,  that  the  Plaintiff's  wife  was  at  the  time  of 
the  accident  on  the  Defendant's  land.  The  foots  of  the  case  as  proved  show 
that  It  occurred  early  in  the  spring,  and  that  she  had  stepped  out  of  the  road 
and  walked  near  the  Defendant's  barn  to  escape  from  the  mud. 

This  WW»  no  trespass,  any  more  than  it  is  a  trespass  for  a  neighbor  to  go  on  a 
man  s  land  to  make  a  call.  The  animm  which  oowtitutes  a  trespass  according 
tojaw  was  wholly  wanting.  ''''^=~ -^ •  * 

The  question,  iïTthis  case,  upon  the  facts  proved,  then,  is  simply  this,  has  a 
man  a  nght  to  keep  a  dangerous  dog  to  protect  his  property?  He  has,  no 
doubt  ;  but  It  IS  at  the  risk  of  bci.ig  liable  to  pay  the  last  farthing  of  damages  for 
injuries  done  to  innocent  persons. 

The  court  will  always  hold  this  doctrine  in  such  cases  as  being  the  law  and 
wi  1  never  sanction  the  idea  that  for  the  mere  chance  of  catching  a  thief,  a  man 
18  to  expose  his  neighbor  to  danger.  The  doctor's  bill  «mounts  to  £22;  and 
taking  into  consideration  the  pain  suffered  by  the  Plaintiff's  wife,  the  whole 
damages  awarded  are  £60.  La  Cour  condamne  le  Défendeur  à  payer  au  Deman- 
deur £50  de  dommages  causés  à  la  dite  Rozalie  Picard  par  la  morsure  inflifféo 
par  le  chien  appartenant  au  dit  Défendeur. 

r «  >.  _  .      . 

irvnxriycr,  .iVîtomej-  ÎOï  l'IuitltiifB, 

Tuffault,  Attorney  for  Defendant. 

(p.  B.  L.) 
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COUUT  OF  QUEEN'S  BENCH,  1863. 

FROM  THE  fUPEKIOB  COUBT-DISTBICT  OF  MONTBEAL. 
IN    APPEAL 

MONTREAL,  liv.  JUNE,  1863. 
Coram  Aylwin,  J.,  Duval,  J.,  Meredith,  J.,   Mondelet,  J.,  Berthklct,  J. 

THOMAS  McVeigh 

Defendant  in  the  Court  below^ 
AMD 

FELIX  LUSSIER 

Plaintiff  in  the  Coutt  below. 

HiU):-If  Ave  lots  of  land  have  been  sold  in  one  lot  en  bloc  and  for  one  price,  and  the  purob^er  ha. 

only  obtained  possession  of  four  of  them,  the  said  purchaser  being  sued  for  the  \JZ^7t 

the  purchase  money,  t«  well  founded  in  pleading  that  the  lot  not  delirered  to  him  is  worth  « 

^H*  h'ThT  **'f/^'j":«''«  '°t«'  «■««  t''»t  therefore  ho  is  entiUed  to  have  the  value  ofVuc* 
lot  deducted  from  the  original  price  of  the  five  lots. 

The  facts  of  this   case  are  fully  reported,  6  L.  C.  Jurist  188,9,  wh.-;  ^   the 
judgment  of  the  Court  below  appears. 

The  Defendant  appealed  from  that  judgment,  and  his  app^iJ  was  maintained 
by  the  Court  of  Queen's  Bench. 
The  following  are  the  observations  made  by  the  judges  in  appeal. 
Meredith,  J. 

The  Respondent,  by  a  notarial  deed  bearing  date  the  12th  day  of  July,  1852 

sold  to  the  Appellant  five  lote  of  land  in  the  township  of  Litchfield,  which  are 

described  in  the  said  deed  of  sale  as  follows  :  "  all  and  singular  the  certain  lots 

'  being  composed  of  lots  no.  12,  27,  and  28,  in  the  first  range,  and  lot  no.  22 

•  m  the  third  range,  and  lot  no.  20  in  the  fourth  range,  all  these  lots  situated 

"  m  the  said  township  of  Litchfield,  in  the  said   county  of  Ottawa  and  district 

•'  of  Montreal,  containing  nine  hundred  and  thirty-four  acres  of    land,  and 

"  usual  allowance  for  high  ways  with  all   and  every  tlie  members  and  appur- 

"  tenances  thereto  belonging." 

The  part  of  the  deed  which  has  reference  to  the  price  is  in  the  following 
words  :  "  The  present  bargain  and  sale  is  so  made  in  manner  as  aforesaid  for 
"  and  in  consideration  of  the  sum  of  £140  cy.  in  deduction,  and  part  whereof 
that  is  to  say  £70  said  currency  were  paid  at  the  passing  and  execution  of  these 
'  presents.  And  as  to  the  balance  or  sum  of  £70  the  said  purchaser  doU» 
'•  bind  and  oblige  himself  his  heirs  and  assigns  to  well  and  truly  pay  or  cause 
"  to  be  paid  to  the  said  vendor  his  heirs  and  assigns— in  twelve  months  from 
"  this  day  without  interest." 

The  action  in  the  Court  below  was  for  the  recovery  of  the  said  sum  of  £70, 
balance  remaining  due  upon  the  price  of  the  said  five  lots  of  land.  The  Appel'- 
lant,  by  his  plea,  alleged  that  the  Respondent  had  failed  to  put  him  in  posses- 
iion  of  one  of  the  five  lots:    namely,  lot  no,  22,  in  the  third  range  of  Litoh- 

field.  ContAininor  Qnrt  ni.rus  •    fliof  »!...«  1/^»  l,«.l  I : ; »        .    . 

•  — ~= ; '•••  ••■-  ""••I  «--t^"  "1  pu33C33:uii  oi  ccruiin  pûrâoiiâ 

named  in  the  Appellant's  plea,  under  title,  since  the  year  1838;  .hat  it  was 
impossible  for  the  Appellant  to  obtain  possession  of  it;  that  it  was  worth  at  tb« 
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time  of  the  sale  £120  ;  and  that  the  Appellant  had  a  right  to  have  that  sum, 
ihe  value  of  the  said  lot,  deducted  from  the  prix  de  vente. 

It  is  not  contended  that  the  Appellant  has  been  put  in  possession  of  the  said 
lot  no.  22  :  and  the  main  question  submitted  for  our  consideration  at  the  argu- 
ment, was  as  to  the  principle  to  be  adopted  in  determining  the  deduction  from 
the  price,  to  be  made  in  favor  of  the  Appellant 

The  pretension  of  the  Respondent  is  expressed  succinctly  and  at  the  same 
tm;o  clearly,  in  his  factum,  in  the  following  words:  "  cinq  lots  ont  été  vendus, 
^'  il  en  manque  un,  le  vendeur  n'est  tenu  qu'à  la  remise  d'un  cinquième  du  prix, 
*'  de  même,  qu'il  ne  serait  tenu  que  de  remettre  le  cinquième  du  terrain  qui' 
"manque.     Cette  proposition  est  claire  et  bien  définie  en  loi." 

There  are  doubtless  cases  in  which  the  rule  contended  for  by  the  Respondent 
would  be  applicable.     For  instance  if  a  farm  containing  500  arpens  were  sold  at 
Sheriffs  sale  as  containing  600  arpens  ;  the  adjudicataire,  under  ordinary  circum- 
«tancesfwould  be  entitled  to  adiminution  in  the  price  to  the  extent  of ^th.  and  to  no 
more  ;  because  in  the  case  supposed  no  reason  could  be  assigned  for  setting  a  higher 
price  upon  the  land  deficient,  than  upon  that  forth  coming.    But  in  the  case 
before  us  it  is  proved  that  there  was  at  the  time  of  the  sale  a  great  difference 
in  the  quality  of  the  soil  and  consequently  in  the  value  of  the  lots  sold,  according 
to  the  evidence,  of  some  of  the  witnesses,  the  lot  not  delivered  was  equal  in  value 
to  two  of  the  lots  delivered  ;  and  assuming  those  delivered  to  be  of  equal  value, 
then,  with  eference  to  the  real  value  of  the  lands  sold,  the  Appellant  has  re- 
ceived, but  tLree  fifths  of  what  he  purchased,  whereas  according  to  the  pretensions 
-of  the  Respondent,  and  the  judgment  of  the  Court  below,  the  Appellant  must  pav 
/our  fifths  oi  the  whole  of  the  price.  To  me  it  appears,  that  under  the  particular 
circumstances  of  the  case  before  us,  in  determining  the  deduction  to  be  allowed  to 
the  Appellant,  we  must  take  into  consideration  tho  value  of  the  land  delivered, 
and  the  value  of  the  land  not  delivered  ;  and  not  mer^y  the  superficial  contents 
of  what  was  delivered,  and  of  what  was  not  delivered.  As  elucidating  my  views  I 
suppose  "vo  lots  of  land,  of  equal  size,  the  one  worth  £500,  and  the  other  £100, 
(o  be  sold  together  for  £600.     If  the  seller  were  shewn  to  have  had  no  right  to 
sell  the  more  valuable  of  tha  two  lots:  it  would  hardly  be  contended  that  the 
purchaser  could  be  compelled  to  pay  £300,  for  the  lot  worth  £100,  and  yet,  in 
principle,there  is  no  difference  between  the  case  supposed  and  the  case  before  us. 
The  Respondent  with  reference  to  this  view  of  the  case  argues  in  his  factum' 
as  follows. 

"  Mais,  dit-on,  le  lot  en  question  vaut  à  lui  seul  plus  que  tout  le  reste,  et  sans 
cette  circonstance,  l'Appelant  n'aurait  pas  acheté.  Cela  peut-être,  mais  tournons 
la  thèse,  et  supposons  que  le  lot  fut  inférieur  en  valeur  au  cinquième  du  prix, 
est-ce  que  McVeigh  n'aurait  pas  eu  le  droit  d'«xiger  une  diminution  d'un  cin* 
quième  de  son  prix  et  que  Lupsier  n'aurait  pu  prétendre  ne  faire  déduire  que  la 
stricte  valeur  du  lot  î  Supposons  qu'au  lieu  de  valoir  £28,  le  lot  No.  22  ne  vau- 
drait que  £5,  dira-t-on  que  Lussier  ne  serait  tenu  que  de  remettre  les  £6,  et  non 
un  cinquième  du  prix  et  qu'il  ne  pourrait  pas  opposer  cette  différence  dans  la 
valeur  du  lot,  et  que  l'acquéreur  ne  pourrait  pas  exiger  le  remboursement  du 
cinquième  du  prix  î  non,  telle  n'est  pas  la  loi. 
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IiMMler, 


The  putting  of  the  questions  in  this  form  does  not  throw  any  additional  light 
upon  the  point  under  consideration  ;  and  according  to  my  view  if  £5  bears 
the  same  proportion  to  £l40,  that  is  to  say  to  the  whole  of  the  price,  that  th» 
value  of  the  land  not  delivered,  bears  to  the  value  of  the  whole  of  the  land 
sold,  then  £5,  would  be  the  amount  of  the  deduction  to  which  the  appellant 
would  be  entitled.     Turning  again  to  the  hypothetical  case  already  mentioned 
if  the  seller  had  delivered  the  lot  worth  £500,  and,  without  any  bad  faith  oiv 
his  part,  had  failed   to  deliver  the  lot  worth  £100  :  according  to  the  pre- 
tensions of  the  Respondent,  the  purchaser  would  have  a  right  to  keep  the  lot 
worth  £500,  on  paying  £300-which  I  hold  to  be  impossible. 
PotUier  speaking  of  the  case  of  an  adjudicataire  says,  Proc.  Civ.  :— 
"Quoique  l'adjudicataire,  n'ait  pas  en  ce  cas  une  action  de  garantie,  il  est  né- 
nnmoms  équitable,  qu'il  ait  au  moins  une  action  pour  la  répétition  du  prix  qu'il  a 
payé    ou  en  total,  s'il  souiTre  eviction  du  total,  ou  à  proportion  de  la  perte 
dont  il  souffre  l'éviction."  ^    ^ 

The  rule  thus  laid  down  appears  to  me  applicable  to  the  present  case. 
The  purchaser  is  entitled  to  a  deduction  "k  proportion  de  la  perte  dont 
^l  soufre  évicHon"-hxit,  as  I  have  already  said,  the  loss  sustained  by  the  appel- 
ant  IS  not  to  be  measured  with  reference  solely  to  the  superficial  contents  of 
the  lot  not  delivered,  but  by  ascertaining  the  difference  between  the  value  of  the 
and  that  ought  to  have  been  delivered  to  the  appellant  and  the  value  of  the- 
land  that  has  been  delivered  to  him,  taking  as  the  value  of  the  whole,  the  price 
mentioned  in  the  deed  between  the  parties  ;-and  for  this  purpose  it  appears  to 
me  that  an  expertise  should  have  been  ordered. 

There  are  cases  in  which  a  purchaser  evicted  is  entitled  to  the  actual  valu* 
of  the  property  taken  from  him;  but  what  the  appellant  contends  for  as  is 
expressly  stated  in  his  factum  is  the  value  of  the  lot  not  delivered  "  as  compa- 
red  with  the  whole  of  tbe  lots  delivered"  and  under  the  circumstances  of  the 
piesent  case  I  am  clearly  of  opinion  that  to  that  extent  the  exceptions  of  the 
i>efendant  ought  to  be  maintained. 

I  therefore  agree  with  the  others  members  of  this  Court  in  thinking  that  the 
judgment  of  the  Court  below  must  be  reversed.  They  however  think  that 
the  value  of  the  lot  of  land  of  which  the  appellant  has  not  been  put  in 
possession  is  established  to  be  «bout  £70  ;  and  they  think  ,t  better  to  award 
that  sum  to  the  appellant  than  to  order  an  expertite. 

It  is  obviously  of  importance  tiiat  a  Judgment  should  be  rendered  which  will 
put  an  end  to  the  litigation  between  the  parties  ;  and  as  the  sum  of  £70  is 
about  the  sum  which  I  think  the  appellant  is  entitled  to  claim  for  .he  lot  of  land 
not  delivered,  I  do  not  think  I  ought  to  dissent  from  a  Judgment  awarding  him 
that  sum;  although  according,  to  my  view  a  VentihHon  won\û  be  the  more 
regular  course. 

Bbrthblot,  J. 

Lors  de  1«  vente  par  décret  du  20  Mars  1860  par  le  shérif  du  District  d» 
MontréaK   llntîmé   --•■•--•  — 

Montreal,  étant  les  I 


Mnl>n*X     An  A 


District 


No.  20  du  4me  rang  pour  £130  0  0 


12,  27  et  28  du  1er  rang,  No.  22  du  2me  r«Dg  et  1» 
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Le  12  Juillet  1862,  Labadie  Notaire,  l'Intimé  a  vendu  les  nos.  12,  27  et  "8 

tjz  :z:;^^^'  '-'  -^  -•  ^«  ^"  ^-  -^  ^  «'-ppe>-;  ^:r  :i 

J  intérêt.'"'"'  ^''''  ""^*'"'  "'  ^^'  '  '  ^*'P"''^  P*y«^'«  ^-^^  ""  «".  ««»- 

C'est  pour  le  paiement  de  ces  £10  0  9  avec  intérêt  du  12  Juillet  1863  que  la 
présente  action  est  intentée  avec  intérêt  du  12  Juillet  1863.  ^ 

L  appelant  a  plaidé  qu'il  n'avait  pu  avoir  la  possession  du  lot  22  du  3me 
.ang,lequel  al  ègue-t-il  valait  £120  0  Oau  temps  de  la  vente  et  qu'il  avaitîedr"it 

c larée  étlt"eT  iT  """'  '"  ^"^  ''  ''  ^«"*«  «'  ^^^"^  '  -  qu'elle   oit    é^ 
à  ril!       ;    „r  '"?  ™'*"''*  ^"'  «*  •l'^^  ''^*'«»  de  l'Intimé  soit  déboutée 

P«    unTV"'    ^'^"".*  °^  '"'  °"^  ^"^  P««^^"'-  d"  '0^  -•  22  3me  rang 
son  êxcention  r      Tf'"'''  ^'^PP^'*"*  ''^^^  '''  "'^'"^  Prétentions  qu!  par 
Tie  2  r      ''"   "  '"  P"''"'°*  ^«  ^^^«  ^  0  à  défeut  par  le  Demandeur 
de  le  mettre  en  possession  de  ce  lot  no.  22  du  3me  rang. 

.uestioret  l«'rï  "^"^  ^'"^P?"'"*  *"^^^*  P"  ^*'«  "'«  «"  P°-«««î°»  du  lot  en 
rrau\  avi  r  rT"^"'"'  ''"'""'"*  Thompson  «n  possession  d'iceW, 
acr  s  Z  Le  n«  f  ^^^.^ "/,««"«  ««««"•  «*  q"e  !«  défendeur  ayant  acheté  934 
Tu  prix  dïl?J?r       "'r'""  ""'  '^™'""*'''"  ^"  P"^  <ï"«  proportionellement 

du  PS  de  va  „r  '"îf""  ^"  '"*  ^ï"'  ''^^  "*°^"''^*  «'  ««  irTespectivement 
au  plus  de  valeur  que  ce  lot  pouvait  avoir  sur  les  autres. 

dnL^J^^  ^^^''^/"""«y^"  d'une  commission  rogatoire  exécutée  au  Portage- 
Ï!^lÂTr"'^'^  ^"'  ^^  nommés  White  <k  Thompson  étaient  en  p^s- 

oueWhit.  ""  '';  '^'  ^^^"'  '^  ^^"*«  P^"-  ^^-^'  du  20   Mars 'i860; 

srA^ri  I«r  "" '*';:? ««*de  patenu  pour  le  dit  Sud  Est  du  dit  lot  en  date  du 
JO  Ami  I860.    Et  qu'il  avait  vendu  le  tout  à  Driscoll  dès  1838. 

de^letnil'l  f '«^r*r«"'*^"^  <iue  l'Appelant  n'a  pu  avoir  la  possession 
de  ce  lot,  lequel  depuis  1,  ,.  empa  était  possédé  à  titre  de  propriétaire  par 
d  autres  que  son  vendeur  l'Intimé.  Il  semble  avoir  été  admis  par  les  par^fl 
de  dtanr"*^"r''-""'^  difficulté  est  de  savoir  si  l'AppeLt  a  le'd^U 
oui  tZT  ""'    """"'''"  ^"  P"*  *  '«'«°°  de  la  superficie  seulement 

r  rd  àl^r  '"  ",'''  '''''  •'^  ^'^"  ^  ''^'''^  de  la  valeur  de  ce  lot,  eu 
€gard  à  tous  les  »  itres  lois. 

6/(«^Dror,.t't'r-r'?  T^'^  «^f^dopté  le  principe  que  c'était  une  vente  en 
bloc  proprement  dite,  tandis  que  c'est  la  vente  de  6  lots  différents,  de  différente 

pXt:;îce;'"'^'"^'"''^''^"*^''^"««'"^«*^--'^ 

vl  oir  aTta^     "'  TT'  ^^^  ^«P«««'bilité  que  l'un  des  6  loU  pouvait  à  lui  seu 
va  oir  autant  que  ies  4  autres,  soit  à  raison  du  sol  ou  des  pouvoirs  d'eau  et  ie  ne 

d  r  tt  sur  •    7  '""'  T'"'  ^'  ^^"^  ^"«  ^^"«  '«  «^^  ««*"«>  ''  -it  f- 1 

selL  î  mal  '  ^*''  P'"''"  ""'^^  ^  ''^PP*'*'^*  ■«>»  ««^«t«»r-  L'Intimé 
semble  lui-même  avoir  reconnu  ces  nrin«în«a  n„J»«,,^  j„„-  .^  _y .. 

saire  de  nommer  des  experts  pour  établir  la  valeur  de  ce  lot  no.  22,  3me  ran^ 
pour  qu'.l  en  soit  fait  déduction  du  prix,  à  moins  toul^ois  que  la  prelve  ne  nouj 
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paraisse  suffisante  pour  ea  fixer  no.:  >mfiai»,  la  valeur  pour  éviter  par  là  à  l'Intimé 
les  frais  d'une  expertise. 

Je  crois  que  l'on  peut  se  fixer  I&  dessus  en  s'en  rapportant  au  témoignage  de 
F.  X.  Bastien  l'agent  de  l'Appelant,  spécialement  autorisé  à  passer  le  contrat 
pour  l'achat  des  lots  en  question,  et  depuis,  pour  parvenir  à  un  règlement  avec 
l'Intimé.  Il  a  répondu  au  8me  interrogatoire  que  le  lot  no.  22  valait  à  raison 
de  10s.  l'acre  ce  qui  ferait  près  de  £68  pour  le  tout. 

D'aprôs  ce  témoignage  je  seraisdisposéàdire  que  l'Appelant  qui  était  sur  les 
lieux  lors  de  son  achat  (qui  a  dû  et  pu  savoir  et  connaître  les  actes  de  possession 
sur  le  lot  en  question  par  White  et  Durell)  ne  devrait  pas  être  admis  a  avoir  plus 
que  ce  qu'il  a  pu,  lui  ou  son  agent  ad  hoc,  regarder  comme  étant  la  valeur  de  ce 
lot  au  terapsde  son  achat.  Et  comme  ce  lot  n'a  que  136  acres  suivant  le  témoign- 
age de  Elisba  Brennao,  je  ne  pense  pas  que  l'Appelant  puisse  avoir  droit  à  plu» 
de  $236  ou  £68  ce  qui  éteindrait  &  peu  près  la  demande,  et  rien  de  plus. 

Quant  aux  dommages  l'Appelant  ne  peut  en  reclamer  dans  les  circonstances 
de  la  cause.  Le  témoin  Bastien  était  non  seulement  l'agent  de  l'appelant  pour 
l'achat  des  lots  on  question,  mais  aussi  agent  du  Gouvernement  pour  les  terrea 
de  la  couronne  dans  le  District  d'Ottawii,  je  reçois  son  témoignage  avec  pres- 
qu'autant  de  créance  que  j'ajouterais  au  rapport  d'un  expert  que  la  cour  nom- 
merut. 

L'Appelant  ne  pourra  se  plaindre  si  on  le  juge  d'après  l'estimation  de  son 
(•gent. 

Je  suis  donc  d'avis  qu'en  faisant  diminution  des  £68  00,  ou  £70.  00  étant 
a  valeur  du  lot  no.  22  du  prix  de  la  vente,  l'on  declare  l'action  du  Demandeur 
éteinte  et  qu'il  soit  condamné  avec  frais  de  l'action  et  de  l'appel,  et  l'Appelant 
condamné  aux  frais  do  sa  demande  incidente  qui  étaient  inutile. 
Tlie  judgment  in  appeal  was  recorded  in  the  following  terms: 
Seeing  that  the  Respondent,  by  a  notarial  doed  of  sale,  bearing  date  the 
twelth  day  of  July,  one  thousand  eight  hundred  and  fifty  two,  sold  to  the  appel- 
ant five  lots  of  land  in  the  township  of  Lit<;hfield,  which  are  described  in  the 
said  doed  of  sale  as  follows  :  "  all  and  singular  the  cerUin  loU  of  land  being 
"composed  of  lots  numbers  twelve,  twenty  seven  and  twenty  eight  in  the  first 
"  range,  and  lot  number  twenty  two  in  the  third  range,  and  lot  number  twent . 
"  in  the  fourth  range,  all  these  lots  situated  in  the  said  township  of  Litchflold 
"  containing  nine  hundred  and  thirty  four  acres  of  land  and  usual  allowance» 
"  for  high  ways."— The  said  sale  having  been  so  made,  as  appears  by  the  said 
iood  for  and  in  consideration  of  the  sum  of  one  hundred  and  forty  pounds;  in 
deduction,  and  as  part  whereof,  seventy  pounds  was  paid  at  the  passing  of  the 
«aid  deed  of  sale,  the  remainder  of  the  said  price,  to  wit  seventy  pounds,  being 
payable  under  the  said  doed  twelve  months  after  the  date  thereof. 

Seeing  also  that  the  Respondent,  although  often  requested  to  put  the  appel- 
lant in  possession  of  one  of  the  loU  of  land,  so  «old,  to  wit  of  the  lot  number 
twenty-two  in  the  third  range  of  Litchfield,  has  wholly  failed  to  do  so,  and  that 
iihath  TéOt  btton  in  thé  power  of  ilie  appellani  to  obuiu  possession  of  the  said  last 
mentioned  lot  of  land. 
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Se«ing  also  that  although,  the  said  sale  was  a  sale  of  five  lots  of  land,  yet  that 
the  said  five  lots  were  not  loU  of  equal  value,  and  on  the  contrary  that  the  said 
lot  number  twenty-two  was  of  much  greater  value  than  any  of  the  other  lots 
mentioned  in  the  said  deed  of  sale,  and  was  at  the  date  of  the  said  deed  of  sale 
worth  the  sum  of  seventy  pounds  currency. 

Considering  that  the   said  Appellant  had  a  right  to  have  the  said  sum  of 
seventy  pounds,  deducted  from  the  price  or  consideration  money  mentioned  in 
the  said  deed  of  sale  ;  and  therefore  that  in  the  judgment  of  the  Court  below  which 
allows  the  Appellant  t!ie  sum  of  twenty-eight  hundred  pounds  currency  only  on 
account  of  the  non-delivery  to  him  of  the  said  last  mentioned  lot  of  land,  there 
w  error;  doth  in  consequence  reverse  the  said  judgment  to  wit  the  judgment 
rendered  by  the  Superior  Court  of  Montreal  in  this  cause,  on  the  twenty-seventh. 
day  of  march  one  thousand  eight  hundred  and  sixty-two,  and,  proceeding  to 
render  the  judgment  which  the  Court  below  ought  to  have  rendered  in  the  pre- 
mise» doth  declare,  that  the  said  Appellant  has  a  right  to  have  the  value  of  the 
iMt  mentioned  lot  of  land,  to  wit  the  said  sum  of  seventy  pounds  deducted  from 
the  price  mentioned  in  the  said  deed  of  sale,  and  considering  that  after  deduc- 
tion being  made  of  the  said  lasi-mentionod  sum  of  monev  from  the  said  prie*  or 
consideration  money  mentioned  in  the  said  deed  of  sale, 'there  is  no  balance  due 
by  the  Appelant  to  the  Respondent;  doth  in  consequence  dismiss  the  action  of 
the  «aid  liespondent  and  doth  condemn  the  said  Respondent  to  pay  to  the  Appel- 
lant his  oosu  as  defendant  in  the  Court  below  including  all  the  cosU  of  his 
•nquflte.     And  as  rejjards  the  incidenUl  demand  in  the  court  below,  the  same 
IS  he<-eby  dismissed  with  coste  in  favor  of  the  Respondent  against  the  Appellant  • 
»nd  the  Court  doth  condemn  the  Resj^ndent  to  pay  to  the  Appellant  his  cosU 
in  this  court;  ào. 

4  A  nr  n  I  -     .  Appeal  maintained. 

A.  9  W.  RoberêtoH  for  Appellant. 

Moreau,  Ouimet  A  Chapleau  for  Respondent. 
<».  w.  T.) 


COUR  DE  CIRCUIT. 
MONTREAL  30  UAI  1863. 
•  Coram  Smith,  J. 

No.  «Ot. 
Bmndryyt   Thibodeau. 

Le  Demandeur  réclamait  par  son  action  £î!l,  6, 0  pour  nn  quartier  do  loyer 
<ohu  le  1er  Novembre  1862;  £7,  13,  4  pour  cotisations  et  £11,  1,  8  pour  cer- 
!!L?™."l'?."f:  '""™*"*  '"  *""*  ^^^'   ^'  "«"«""«ions  prises  par  le  Deman.îeur 

"  Pourquoi  le  Demandeur  se  réservant  tout  recours  qu'il  pourrait  avoir  contre 
'I  le  Défendeur  pour  doramagea  ultérieurs,  conclut  à  oe  qne  le  Défendeur  soit 
"  oondamné  à  faire  enlever  les  obitruolions  dans  le  oanai  et  l'évier  soua  tel  délai 


Baudrf 

Tl. 

TUibodtsa. 


%' 


î      ail 


^1 


r' 

1- 

138 


in 
Et  ' 
Ir 


Bwton 

BMtOU. 


SUPERIOR  COURT,  1863. 


"  qu'il  plaira,  à  cette  cour  fixer,  sinon  et  le  dit  délai  pawé,  permis  au  Demandeur 
"de  les  faire  enlever  aux  frais  du  Défendeur,  qu'inhibitions  et  défenses  soient 
"  faites  à  ce  dernier  de  mésuser  de  la  propriété  louée,  et  de  jeter  et  laisser  jeter 
"  désormais  dans  la  fosse  d'aisanoe  et  l'évier  quoique  ce  soit  de  nature  à  les  obs- 
"  truer  et  à  ce  que  le  Défendeur  soit  condamné  à  payer  au  Demandeur  la  dite 
"somme  de  cinquante  livres,  dit  cours,  avec  intérêts  et  dépens. 

Le  Défendeur  ayant  hors  de  l'audition  au  mérite  exciper  de  la  juridiction  de  la 
Co\ir  ratione  materiae,  le  Demandeur  fut  débouté  de  son  action  avec  dépens. 

S.  Roy,  Avocat  du  Demandeur. 

La  Frenaye  &  Armstrong,  Avocate  du  Défendeur. 

(p.  B.  L.) 

St.  R.  0.  Ch.  77.  Seb.  25  ch.  69  Sec.  2  ch.  83  aec.  2. 

6  L.  0.  Juriflt  p.  35  expwte  Desparois,   No.   1966  Benluger  ts.  Nagle,  jugenwnt  2S 
Vir.  1861,  0.  0.  a  Carré  et  Ohouveau  i..  183. 


MONTREAL,  318T  MARQH,  1863. 
Coram  Monk,  J. 

No.  1218. 

Eastov  V8.  Easton. 

nwin-Ui.  ThU  »  dr«ftof  deed  of  rauaottion  of  donation,  fyled  by  plainUA  m  an  exhibit  an<l 
which  (or  one  totholike  em>«t)it  I.  demanded  that  the  defLdan"  d"  e  °ecS  may  b* 

i!i  rn^Sî     T  °A  ',""  ■fJ""**"  "P°»  "y  the  Court  without  the  Mid  draR  being  detail- 
ed  at  length  in  the  deolaration  or  other  pleadlngi. 

""tw^n  «""*?  "'■f  «»•""»  being  valid,  a  promi.e  therein  conUlnod  to  ratliy  the  .ame  at  a 
e^at:  for.:*cH  pis  ■"'  """*''  •"  '"'-^'  ""  *"•'  «""""»  »'»''-  '•«^<'  -  -"<'• 
The  immediate  object  of  this  action  was  to  compel  the  ratification  of  a  deed 
of  donation.    The  property  donated  wns  at  the  time  of  the  donation  subject  to 
a  usufruct  continuing  during  the  lifetime  of  the  vsu/ruitiire.    The  donor» 
bound  and  obliged  (hemselves  to  ratify,  confirm,  «n.l  renew  the  donation  within 
eight  days  aft^r  the  death  of  the  um/nùtUre  but,  though  duly  require.!,  failed 
and  neglected  to  do  so.     The  plaintiffi,  by  their  déclaration  praved  that  the 
defendants  might  be  a.ljudgo.1  and  condemned  within  a  delay  to  be  fliod  by 
the  court,  to  make  and  execute  in  due  and  legal  form  at  the  cost»  and  charges 
of  the  plaiLtiffs,  agood  and  sufficient  deed  of  ratification  in  the  form  of  the 
draft  which  th«  plaintiff*  produced  or  in  snch  other  form  as  would  satisfy  the 
said  undertaking  an,t  agroeraont.  failing  which  that  the  donation  be  declared 
•nd  adjiidgud  to  be  ratified  and  confirmed  in  all  ito  con.lition»,  Ac,  ào 

Mr.  D..l.e,ty  f  ,r  defendant.  William  Easton  (the  only  defendant  œntestinir 
the  action)  dem..rr,.d  on  the  ground  that  it  did  not  appear  of  what  the  draft  .* 
a  d.HHl  of  rHtifi.;«tioM  rlnime.1  hy  plaintifT*  ootisi»ted,  the  «ame  n.)t  having  been 
wt  out  in  th«  dedaraih.n,  and  that  the  Court  couht  not  pronounce  any  jn.lgment 
whatever  on  any  matter  not  set  forth  in  the  declaration  or  oth„r  ..l„ad:n„. 
An<l  t.,M.nii«<  no  ..«He  or  considération  was  alleged  as  having  bo.u."given  I.y 
plaintiff,  to  this  .Wendant,  oniltlin«  them  to  lh«  ratification  ,.Ui,„«|  by  the 
notion,   such  promise  WM  therefor,  a  n«d««jwf<««»  and  could  D(rtb«  «forced 
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new  tûat  the  plaintiffs,  declaration  contained  all  that  was  easPntUl  ,h..^  u 

B.  é  D.  Leach,  for  Plaintiffs.  ^'""'"*''  ^''"'^^^'^  ^'*^  ^«♦•• 

ilf.  i>oA«r<^,  for  Defendant,  William  Easton. 
(d.  s.  l.) 


Sheltom 
Kernt. 


SUPERIOR  COURT. 

MONTREAL,  20th  APRIL,  1863. 
Coram  Monk,  J. 

No.  1690. 

5AeZ/on  vs.  Kerns  et  al.,  and  A.  T.  Holland, 

In  thia  owe  Iho  pUint»  obtained  judgment  for  lh«  ,m„„„i  „,  m,  „„,  .„ . ,. 
««j.^^i.  of  .,,e  d,fe„d„f.  .»..,.';„  d»l.r«lgrrl  ,1     '.""j't' 

W,   of  Execution  m.„oth,r  cau«  whe«in  one  A«.tin  Jams  ^r  Zntiff 
«nd  that  ho  was  no  longer  mponsible.  P'wntiff, 

To  this  answer  the  plainUff  fyled  an  answer  in  law.  by  which  h,  »,•  ^  . 
Uwpoin..:     isu- That  the  guardia..  was  bound  l7^^liotl\ZlZ 

;^.;.redthesa.t;oftheea:r:£t:^::;i:^ 

«„;ÎI rr„:."!.!"«";:'.".V^''  '-.  --  «-»  '«"^en  -  '^é^n  .Un  the  defend. 


PI(r»ao,  Vol.  1,  p.  ei8  «34.  L.  0.  R 
485,  Smith    0'f\,rrtU  H  CoUman,  oppo.w't 
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I'  ' 


WMTen 

vs. 
DouglM 


effects  first  seized  by  bim.  This  motion  was  granted  and  the  parties  went  to 
proof. 

The  Court  in  giving  judgment  said,  "  It  was  quite  true  the  defendant  might 
have  made  an  opposition  to  the  second  seizure,  but  he  was  not  bound  to  do  it." 
The  Court  did  not  rule  on  the  second  law  point,  considering  that  the  evidenott 
showed  that  tl     plaintiff  had  been  notified  of  the  second  tcizure. 

J.  Jj.  Morns,  for  Plaintiff. 

J.  é  W.  A.  Bates,  for  Defendants. 

(j.  L.  H.) 


CIRCUIT  COURT. 

MONRTBAL,  18th  MAY,  1863. 

Coram  Monk,  J. 

No.  4M. 

Warren  vs.  Douglas  é  Smith, 


Opposant. 


Held  :— That  when  kguardUn  hM  oppoaed  a  sale,  under»  second  selnire  of  the  eSbote  oyerwUoh 
he  is  guardian,  liis  right  to  make  suob  opposition  cannot  bo  tested  by  a  motion,  but  oogUr 
to  bo  tried  on  a  law  pleading. 
SetnbU.    A  guardian  is  bound  to  oppose  the  sale,  under  a  second  seisure,  of  the  oflbots  OT»r 
wliioh  be  has  been  appointed  guardian. 

Per  Curiam. — An  execution  having  been  taken  out.  Smith  was  named  guard- 
ian of  the  effects  seized.  While  guardian,  a  second  execution  issued  a^inst  the 
same  effects,  and  was  carried  on,  Smith  being  appointed  guardian  to  the  second 
also.  The  first  was  cither  suspended  or  delayed.  Seeing  that  a  sale  was  about 
to  tako  place.  Smith,  as  guardian,  put  in  an  opposition.  The  Plaintiff  moved 
to  reject  it  on  the  ground  that  the  guardian  could  not  oppose  the  sale,  and  that 
the  reasons  of  the  opposition  were  null  and  void.  The  question  arose,  could  a 
guardian  oppose  the  sale  of  the  effects  under  his  care  f  The  Court  had  looked 
into  the  dicisions,  and  found  six  one  way,  and  fave  the  other;  by  judges  of  equal 
authority.  Only  one  case  had  gone  to  appeal,  and  tlio  Court  of  appeals  appeared 
to  hold  Uiat  the  guardian  not  only  had  right  to  put  in  an  opposition,  but  wu 
perhaps  bound  by  the  obligations  of  his  office  to  do  so.  It  was  time  that  the 
procedure  should  be  settled  ;  and  if  this  rule  wore  to  be  carried  oot,  it  was  evid- 
ent that  the  opposition  in  this  case  was  good. 

The  Court  suggested  that  it  would  be  better  to  bring  tho  point  upon  a  law 
pleading,  as  it  was  a  question  of  law.  A  question  of  law  could  not  be  raised  hj 
«  motion  of  this  kind. 

Motion  rejected. 
J^ârr  é  NasU-.  for  Flaintlff^ 

J,  J.  Vurran,  for  Opposant. 
(j.t.M.) 
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PRIVY  COUNCIL. 
Present  : — Lord  Chelmsford,  Sir  J.  L.  Knight  Bruci,  and  Sir  J.  T. 

COLERIDGS. 

FEBRUARY  2187,  1863. 
The  Oreat  Weêtern  Railway  Company  of  Canada, 

Jane  Fawcett, 

RiEPONOSHT. 

The  Great  Western  Railway  Company  of  Canada, 

Appillamtb. 
Margaret  McKay  Braid, 


RlBPOMDlMT. 

Construction  of  thk  link — Onus  pnh 


Raillât  Company — Négligence 

handi — Misdirection 

Beld  :— lit  Thkt  where  an  iAjnry  ia  alleged  to  have  arisen  from  the  improper  eonttnction  of  a  railway, 
the  flust  of  its  hav'ng  given  way  will  amount  to  prima  facie  evidence  of  its  ii;«affioiene7  : 
and  this  evidence  may  become  conclusive  from  the  absence  of  any  proof  on  the  part  of  the 
Company  to  rebut  it. 

2nd  That  a  Hail'^vay  Company,  in  the  formation  oftheirline,  are  hound  to  constmot  their  works  in 
such  a  manner  «s  to  be  capable  of  resisting  all  violence  of  weather  which,  in  the  climate 
throogh  which  the  line  runs,  might  be  expected,  though  pvrhaps  rarely,  to  occur. 

3rd  In  an  action  against  a  Bailway  Company  to  recover  compensation  for  Injuries  resulting  to 
a  passenger  from  an  accident  caused  by  the  giving  way  of  a  portion  of  the  Company's  Rail- 
way, it  was  proved,  on  behalf  of  the  Company,  that  they  had  always  employed  skilfhl  en- 
glneers  in  the  construction  of  their  works,  and  that  the  giving  way  of  the  Company's  Bail- 
way  was  caused  by  a  storm  of  unusual  violence.  The  Judge,  In  directing  tLo  Jury,  never 
explained  to  them  the  eflhet  of  «uoh  evidence  upon  the  question  of  neglfjrcDce.  That  the 
Jury  ought  to  have  had  their  minds  distinctly  and  pointedly  dirested  to  this  question 

Theso  were  two  appeals  from  the  judgment  of  the  Court  of  Error  and  Appeal 
of  Upper  Canada.  The  causes  of  action  in  both  cases  arose  out  of  an  accident 
which  happened  on  the  Appellants'  railway  on  the  19th  March  1859.  In  each 
case  fhe  action  was  brought  by  a  widow,  as  the  personal  representative  of  the 
husband,  to  recover  compensation  for  the  benefit  of  herself  and  children.  In 
the  first  case,  an  action  was  brought  by  Jane  Fawcott  to  recover  compensatior 
for  the  losa  sustained  by  the  death  of  Thomas  Favcctt,  \shich  to'^k  place  whilst 
travelling  on  the  Appellants'  railway  on  the  19th  March,  1868,  \N'hen  a  part  of 
the  embankment  on  which  Iho  railway  was  laid  gave  way  dunng  a  vioient 
■torm  which  then  occurred  ;  the  engine  of  the  railway  train  was  thrown  into 
the  breach  thus  created  in  the  cmbankiijeDt,  and  Thomas  Fawoett  was  killed. 
The  deceased  was  travelling  as  a  passenger  fur  hire,  and  it  was  alleged  bj  the 
Respondent,  that  the  accident  was  attributable  to  the  Appellants'  having  their 
railway,  and  the  switches,  bridges,  embankments,  culverts,  drains,  and  gutters 
thereof  nnp'^ilfully  and  improperly  placed,  built,  and  construotetl  of  nisufBcient 
materials  and  »i«e,  and  to  negligence,  and  want  ol  akill  and  caution,  iu  the  car- 
rying and  conveying  the  doceaied,  and  in  ooudncting,  managing,  and  directing 
the  carriage  in  which  be  was  a  passenger,  and  the  train  to  which  the  carriiige 
was  attached,  and  the  locomotive  by  which  the  train  waè  drawn. 


-l-ill     


care,  on  the  part  of  the  Appellante,  as  «.llegod.    The  caute  was  tried  at  Hamil- 
ton,  the  3Ut  October,  1860,  before  Sir  J.  H.  Robinson,  C.  J.,  of  Upper  Canada. 
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<3^  Western -It  was  admitted  that  the  deceased,  Thomas  Fawcett,  was  a  passenger  in  the 
JaneFaLett   *'*'"  '^^'^  ^^^^^  ^'"^  Canada)  to  St.  Catherines,  and  was  killed  by  the  accident 
«niT        which  happened  on  the  19th  March,  1869,  in  that  part  of  his  journey  which 
McKa^^id.  'ay  between  Hamilton  and  Copetown.     It  appeared  by  the  evidence  that  the 
railway  between  Hamilton  and  Copetown,  at  the  place  where  the  accident  hap- 
pened, and  for  some  distance  in  both  directions,  is  carried  along  an  embank- 
ment raised  on  and  run  along  a  mountain  side,  the  mountain  on  the  upper  or 
north  side  of  the  embankment  rising  to  a  height  far  above  the  top  of  the  em- 
bankment, the  level  of  which  was  about  twenty-five  feet  above  the  ground  on 
its  north  side,  and  about  sixty  feet  above  the  ground  on  its  south  side.    On  the 
.    morning  of  the  19th  March,  1859,  at  about  two  o'clock  a.m.,  the  train  in  ques- 
tion, travelling  at  about  ten  miles  an  hour  from  Copetown  to  Hamilton,  reached 
the  place  of  the  accident.     The  embankment  to  within  about  twelve  feet  from 
the  ground  on  the  north  side  had  previously  given  way,  and  fallen  over  to  the 
south  side,  leaving  a  gap  of  about  forty-five  yards,  into  which  the  engine  fell, 
and  so  Fawcett  was  killed.    Loaded  trains  had  passed  safely  over  the  place  of 
•the  accident,  one  within  an  hour  of  the  time  when  it  took  place,  and  two  others 
within  the  two  or  three  hours  preceding.    At  those  times  all  appeared  safe,  and 
there  was  nothing  to  attract  attention.    The  weather  aad  been  wet  for  two  or 
three  days  previously,  the  winter's  frost  was  coming  out  of  the  ground,  the 
night  in  question  was  very  stormy,  and  from  six  o'clock  in  the  evening  of  the 
38th  March,  there  had  been  an  excessively  heavy  rain. 

The  witnesses  on  both  sides  agreed  that  the  "rain  caused  the  embankment  to 
give  way,  but  in  what  manner  it  acted  was  left  entirely  to  conjecture  and  in  un- 
certainty.   No  evidence  was  given  of  any  negligence,  or  want  of  caution,  care, 
or  skill,  in  carrying  or  conveying  Fawcett,  or  in  conducting,  managing,  or  di- 
reeling  the  carriage  train  or  locomotive,  or  of  defects  in  the  materials  used  in 
.constructing  the  embankment  or  railway  works  ;  but  the  Respondent  called 
witnesses  for  the  purpose  of  proving  negligence  or  want  of  skill  in  the  construc- 
tion or  maintenance  of  the  works.    At  the  close  of  the  Respondent's  case,  it 
was  objected  on  behalf  of  the  Appellants,  that  as  the  evidence  shewed  that  the 
Appellants   employed   competent  engineers,  the  negligence   charged   against 
them  was  negatived.     But  the  learned  j-ulge  ruled,  that  the  question  of  negli- 
gence or  no  negligence  must  go  to  the  jury,  and  that  the  question  was  whether 
a  ditch  was  necessary  at  a  certain  part,  and  whether  such   a  ditch  was  either 
never  made,  or,  if  made,  was  not  properly  maintained,  so  aa  to  protect  the  em- 
bankment from  water  ;  that  they,  like  other  servants  of  the  Appellant»,  might 
fail  in  doing  their  duty  ;  and  if  they  did,  the  Appellants  must  answer  for  inju- 
ries occasioned  to  others  by  such  neglect.    The  judge  having  so  ruled,  the 
Appellants  called  witnesses  on  their  behalf,  for  the  purpose  of  showing  that 
there  was  no  want  of  care,  or  skill,  in  the  construction  of  the  railway  and  em- 
bankment ;  that  the  culverte  and  drainage  were  sufficient  ;  that  the  AppoIlanU 
employed  competent  and  skilful   flngineerg,  and  «"ara;!  na  «sni^Rsa  •:•.  «K^  .-..-.r,- 
«tructlon  and  maintenance  of  the  railway  ;  that  the  railway  h'ad  been  used  for 
about  four  years,  without  any  suspicion  of  insecurity  and  was  considered  per- 
fectly safe  by  first  rate  engineers,  and  that  it  was  inspected  daily  ;  that  the  em- 
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bankment  was  repeatedly  inspected  by  competent  surveyors  and  engineers,  and  Great  We^Urn 

that  all  precautions  had  been  taken  to  provide  against  such  dangers  as  could    ^'H^"- 

reasonably  be  foreseen,  and  that  the  storm  which  occurred  about  the  time  of  •^""«^•T'^**' 

the  accident  was  of  a  most  extraordinary  and  unprecedented  character, 

jury  found  a  verdict  for  the  Respondent,  with  damages  5,000  doPars     In  the 

following  term,  the  counsel  for  the  Appellants  obtained  a  rule  nisi,  in  the  Court 

of  Common  Pleas  for  Upper  Canada,  for  a  new  trial,  on  the  ground  of  misdi- 

rection  and  on  the  ground  that  the  verdict  was  against  law  and  evidence     In 

Hilary  term  cause  was  shewn  against  the  said  rule,  and  it  was  discharged  •  but 

the  Chiof  Justice  of  the  Court  of  Common  Pleas  was  of  opinion  that  the  verdict 

was  against  the  weight  of  evidence,  and  in  that  respect  he  differed  from  the 

other  two  judges  who  heard  the  case.    Judgment  was  on  the  27th  March,  1860 

entered  for  the  damages  and  cosfc,  being  6419  dollars  and  16  cents.     AgainsJ 

that  judgment  the  then  Defendants  appealed  to  the  Court  of  Error  and  Appea' 

for  Upper  Canada.    The  appeal  came  on  to  be  heard  before  the  said  Court  of 

Error  and  Appea d.  the  27th  December,  I860,and  on  the  23rd  January.  1861 

.  udgment  was  dehvered  to  the  effect,  that  the  Court  was  of  opinion  Ihat  the' 

d.rectK.ns  we.  proper,  that  the  verdict  was  supported  by  evidence,  ad  ta 

tl  r   r.  ^       ;  ^'"''r™  °'  "P""°  ''"''  ''''  J"^g™«'"t  --  "ot  against 

The  Appellants  havmg  obtained  leave  from  the  said  Court  of  Error  and  Anoeal 

to  appeal  to  her  Majesty  in  her  Privy  Council,  and  having  complied  withThe 

terms  on  which  the  appeal  was  allowed,  now  appealed  accordingly. 

In  the  second  case,  an  action  was  brought  by  Margaret  McKay  Braid  the 
widow  and  personal  representative  of  Alexander  Braid,  for  the  loss  sustained  bv 
the  death  of  the  said  Alexander  Braid,  which  occurred  whilst  travelling  on  the 
Appellants  railway,  at  the  same  (ime,  and  under  the  same  circumstances  alleged 
m  the  former  case  ;  but  in  this  latter  ca,e  a  defence  was  also  set  up,  that  the 
deceased  was  travelling  on  the  railway  gratuitously,  or  else  that  he  was  wrong- 
fully ravelling  on  the  terms  of  a  free  pass  ticket,  which,  though  expired  he 
used  for  the  purpose  of  avoiding  payment  of  railway  fare,  and  by  the  term's  of 
which  he  took  upon  himself  all  risks  of  accident.  The  cause  was  tried  at  Ham- 
ilton  on  the  31st  October,  1850,  before  Sir  J.  B.  Robinson,  C.  J.,  of  Upper 
Canada.  It  was  admitted  thai  the  deceased,  Alexander  Braid,  was  in  the  train 
from  London  (in  Canada)  to  Hamilton,  that  he  was  in  the  sleeping  car  and 
•was  killed  by  the  accident  which  happened  on  the  morning  of  the  19th  March 
1869  about  two  o'clock,  a.m.  It  appeared  by  the  evidence  that  the  deceased 
bad  been  a  railway  oflScer  in  the  «mploy  of  the  Appellants,  m^  had  had  a  free 
pass  m  each  of  the  years  1856,  1837,  and  1868,  and  had  improperly  retained 
in  h,,  possession  the  two  passes  for  1857  and  1858,  and  that  in  1860.  af.or  he 
left  (he  service  of  the  Appellants,  he  had  claimed  of  the  conductors  and  ser- 
vants on  the  line  a  right  to  travel  free,  prenontinff  one  of  h«  «Id  --•»-  ---i  -n 
some  occasions,  had  boen  allowed  to  do  so,  and  on  others  (as  many  as  two)  h. 
had  paid;  and  on  one  occasion  had  told  one  of  the  conductors  (not  the  con- 
ductor  on  the  night  of  the  accident)  th«t  he  was  the  only  conductor  who  mad. 
him  pay.    The  two  pass  tickeU  for  1867  and  1868  were  found  on  him  after  bis 
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The  conductor,  on  the  journey  in  question,  supposed  that  he  had  a  free 
pass,  and  when  examining  the  tickets  of  others  sitting  near  Braid,  was  told  in 
liis  presence  that  E-«id  had  a  free  pass  ticket  ;  and  Braid  was  not  asked  for  his 
ticlcet.    No  évidente  was  given  of  any  other  ticket  than  the  two  free  pass  tic- 
kfcts  being  found   on  him.    Nor  was  any  other  evidence  of  his  having  paid  his 
fare  given.    It  was  proved  that  persons  travelUng  with  free  pass  tickets  take 
upon  themselves  all  risk  ol  accidents  and  damages.    The  judge  summed  up  the 
case  to  the  jury.    The  jury  found  a  verdict  for  the  *ReRpondent,  with  damages 
4000  dollars  ;  and  being  asked  at  the  suggestion  of  the  Appellants'  counsel 
stated  that  they  concluded  that  the  deceased  had  paid  his  fere  on  the  18th,  a» 
it  had  been  proved  he  did  on  two  other  occasions  recently  before,  and  that  he 
was  not  travelling  under  a  free  ticket.    In  the  following  term  (Michaelmas 
18fî9),  the  counsel  for  the  Appellants  obtained  a  rule  niai  in  the  Court  of  Com- 
mon Pleas  of  Upper  Canada  for  a  new  trial,  on  tb    ground  of  mis-direction  and 
want  of  direction,  and  on  the  ground  that  the  verdict  was  against  law  and  evi- 
dence.    In  the  following  term  (Hilary  1860),  cause  was  shown  against  the  rule, 
and  it  was  discharged;  but  the  Chief  Justice  of  the  said  Court  of  Common 
Pleas  was  of  opinion  that  the  verdict  was  against  the  weight  of  evidence,  and 
his  lordship  differed  from  the  other  two  judges  in  that  respect.    Judgment  was 
on  the  20th  March,  1860,  entered  for  the  damages  and  costs,  being  4240  dollars 
«8  cents.    Against  that  judgment  the  then  Defendants  appealed  to  the  Court  of 
Error  and  Appeal  for  Upper  Canada.    The  appeal  came  on  to  be  heard  before 
the  said  Court  of  Error  and  Appeal  on  the  27th  December,  1860,  and  on  the 
23rd  January,  1861,  judgment  was  delivered,  to  the  effect  that  the  Court  was 
of  opinion  that  the  directione,  to  the  jury  were  proper;  that  the  verdict  was 
supported  by  evidence,  and  that  the  majority  of  the  Court  were  of  opinion  that 
the  judgment  was  not  against  the  weight  of  evidence.    The  judgment  appealed 
from  was  therefore  affirmed.    The  Appellants  having  obtained  leave  from  the 
said  Court  of  Error  and  Appeal  to  appeal  to  Her  Majesty  in  her  Privy  Council,, 
and  having  complied  with  the  terms  on  which  the  appeal  was  allowed,  now  ap' 
pealed  accordingly. 

Manisty,  Q.  C,  and  Kew,  for  the  Appellants,  in  both  oa&eo,  contended  that 
there  was  no  evidence  of  negligence,  or  want  of  care  or  skill  in  the  construction 
of  the  railway,  or  in  repairing  or  maintaining  the  same,  which  occasioned  the 
accident  ;  that  the  judge  mis-directed  the  jury  in  telling  them  there  was  evi- 
dence of  culpable  negligence  in  the  construction  or  maintenance  of  the  embank- 
ment which,  it  could  be  said  without  doubt,  occasioned  the  accident;  that  it 
was  at  least  as  consistent  with  the  evidence,  that  the  giving  way  of  the  em- 
bankment arose  from  inevitable  accident,  or  a  cause  which  the  Appellants  could 
not  reasor.ably  anticipate  or  guard  against  as  from  any  negligence  or  want  of 
care  or  skill  in  the  construction  or  maintenance  of  the  embankment  ;  that  the 
judge  ought  to  have  given  the  jury  some  instruction  or  direction  as  to  what 
constituted  culpable  negligence  in  the  construction  and  maintenance  of  the  em- 

'>ankinent.  and  to  havo  exnlninml  tn  tham  im/lor  ».i.«»  «;--... • i  • i.  . 

J   „     ._  ._ J „v  -tivîtiiintnu'jc  aiiu  !ii  vruaii 

mmmt  the  Appellants  would  be  liable  for  the  consequences  of  the  storm. 
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Matthew»,  for  the  Respondent  in  both  cases  :— There  was  no  mis-direction  on  G^at  Weiteru 
the  part  of  the  judge.    The  question  whether  the  verdict  wa»  against  the  weight    ^"aTi"?  ^''• 
of  the  evidence  is  not  now  in  issue.    The  jury  were  justified,  on  the  evidence   •f*"%^r'^«' 
in  finding  a  verdict  for  the  Respondents.  '  „?L"K^*. 

The  following  authorities  were  referred  to  : 

Withers  vs^Tho  North  Kent  Railway  Company  (27  L.  J.,  Ex.,  417);  Bligh  vs.  The 
Binningham  Waterworks  Company  (U  Exch.  781)  j  Toomey  ts.  The  London;  Brighton 
and  South-coaat  Railway  Company  (3  0.  B.,  N.  S.,  146);  Oarpue  vs.  The  London 
Brighton,  and  South-coast  Railway  Company  (5  Q.  B.,  747)  ;  Skinner  vs.  The  London 
Brighton,  and  South-coast  Railway  Company  (8  Exch.  787)  ;  Ruck  va.  Williams  «7 
L.  J.,  Ex.  357)  ;  Smith  vs.  Shepherd  (Abb.  Ship.  382)  ;  Ford  vs.  Lacey  (30  L  J  ^x 
361)  ;  Bkd  vs.  The  Great  Northen  Railway  Company  (28  L.  J.  Ex.  3)  ;  and  the'Aots 
and  Ordinances  of  Lower  Canada  22  Vict.,  ch.  13,  sect.  67. 

Lord  Ohelms/ord  delivered  the  judgnoent  of  their  Lordships  .-—These  cases 
«ome  before  us  by  appeals  from  judgments  of  the  Court  of  Error  and  Appeal 
>  of  Upper  Canada,  affirming  judgments  of  the  Court  of  Common  Pleas  in  two 
actions  brought  against  the  Great  Western  Railway  Company  of  Canada.    A» 
the  action  arose  out  of  the  same  accident,  and  in  each  of  them  the  same  ground 
of  negligence  is  alleged  against  the  Company,  the  principal  questions  to  be  de- 
termined  are  the  same  in  both.    There  are  two  points,  however,  which  are  pe- 
culiar to  Braid's  cote,  to  which  it  may  be  necessary  shortly  to  advert.     The  first 
of  these,  which  was  properly  abandoned  on  the  argument  aroso  on  two  pleas 
of  the  Company,  which  alleged  ir  substance,  that  Alexander  Braid,  the  de- 
ceased, was  travelling  upon  ibe  Railway  under  circumstances  which' released 
the  company  from  all  liability  to  answer  for  his  death  ;  and  it  was  admitted 
that  if  the  onus  of  the  proof  of  their  pleas  rested  upon  the  Company  (of  which 
there  could  be  no  doubt,)  it  would  be  hopeless  to  attempt  to  disturb  'the  verdict 
of  the  jury  upon  these  issues.    The  other  is  an  obj.jction  which  has  been  urged 
against  the  right  of  appeal,  on  the  ground  of  the  damages  being  of  insufficient 
wnount.     This  objection  depends  upon  an  Act  of  the  Canadian  Legislature  (22 
Vict.,  ch.  13,  sect.  67),  which  enacts,  "that  the  judgment  of  the  Court  of  Error 
and  Appeal  shall  be  final  whore  the  matter  or  controversy  does  not  exceed  the 
sum  or  value  of  4000  dollars."    The  damages  in  Braid's  case  were  exactly 
of  this  amount;  but  it  was  contended,  on  behalf  of  the  Appellants,  that  the 
costs  which  were  the  consequence  of  the  verdict  ought  to  be  added  to  the  da- 
mages, and  that  thus  the  matter  in  controversy  would  exceed  the  limited  sum 
or  value.     As  the  judgment  of  their  Lordships  will  be  in  favor  of  the  Respond- 
ents upon  the  other  grounds  of  appeal,  they  think  it  unneceesary  to  express 
any  opinion  upon  this  objection  ;  but  nothing  which  was  thrown  out  by  them 
m  the  course  of  the  argument  must  be  considered  as  any  indication  of  their 
assent  to  the  proposition  that  in  estimating  the  matter  in  controversy  the  costs 
incurred  by  the  losing  party  may  bo  taken  into  account. 

Having  adverted  to  the  auestions  whinh  ara  annii^.KU  «„!■•  *«  «t.a  -'  n 
appeals,  we  now  proceed  to  those  which  are  common  to  both.     The  action» 
were  for  damage  alleged  to  have  been  sustained  by  the  Plaintiffs  in  consequence 
of  the  deaths  respectively  of  Thomas  Fawcett  and  Alexander  Braid,  occasioned 
by  th«  want  of  care  and  skill  of  the  Company  in  constructing  their  railway 
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°miw4'c^  »°^  '°  repairing  and  maintaining  the  same.    The  part  of  the  railway  where 
J«ieF?wcett,  *^®  «ccident  occurred  was  carried  over  an  embankment  made  on  the  slope  of  a 
Mwjiirot     ™°°°*«'°'  »°<^  ^^^  *>een  in  use  for  four  or  five  years  without  any  injury  having 
McKay  Braw.  happened.    Early  on  the  morning  of  the  19th  March,  1859,  after  an  unusually 
heavy  fall  of  rain,  the  embankment  gave  way  to  the  extent  of  forty-five  yards 
in  length  on  the  line  of  the  track.    Trains  had  gone  over  the  p'.a^e  where. the 
accident  occuwed.  during  the  preceding  night,  and  a  train  with  thirteen  cars 
had  passed  the  same  spot  at  ten  minutes  past  one  on  the  morning  of  the  19th 
March.    The  train  in  question  arrived  at  the  part  of  the  embankment  which 
had  given  way  about  2  a.m.,  and  was  immediately  precipitated  into  the  breach, 
the  deaths  of  the  two  persons  upon  which  the  actions  were  brought  being  the  un- 
happy consequence  of  this  accident.    In  support  of  the  verdicts  which  in  both 
the  actions  were  against  the  Company,  it  was  insisted  by  the  learned  counsel 
for  the  Respondents  that  the  mere  proof  of  the  embankment  having  given  way 
would  have  been  quite  sufficient  to  establish  a  case  of  negligence,  and  in  sup- 
port of  this  position  he  cited  the  cases  of  Carpue  vs.  The  London  and  Brighton 
Railway  Company  (5  Q.  B.,  141),  and  Skinner  vs.  The  London,  Brighton,  and 
South-coast  Railway  Company  (6  Exch.  181). 

There  ean  be  no  doubt  that  where  an  injury  is  alleged  to  have  arisen  from- 
the  improper  construction  of  a  railwa.y,  the  fact  of  its  having  given  away  will 
amount  to  prima  facie  evidence  of  its  insufficiency  ;  and  this  evidence  may  be- 
come conclusive  from  the  absence  of  any  proof  on  the  part  of  the  company  to 
rebut  it. 

However,  the  Plaintiflfs  did  not  rest  their  case  solely  on  the  fact  of  the  falling 
in  of  the  embankment,  but  called  witnesses  to  give  their  opinion  as  to  the 
cause  of  the  injury.    It  was  objected  by  the  learned  counsel  for  the  Appellants 
that  this  evidence  amounted  only  to  theory  and  conjecture,  and  that  the  jnry 
ought  not  have  been  permitted  to  act  upon  it.     To  this  it  may  be  answered  that 
although  the  circumstances  which  occasioned  the  accident  were  facts  to  be  pro- 
ved, yet  the  causes  which  produced  this  state  of  circumstances  were  necessarily 
matters  of  cpirion  and  judgment    But  then  it  was  said  that  jthe  witnesses 
ascribed  the  accident  to  different  causes,  that  their  theories  were  confiding 
and  mulually  destructive,  and  that  consequently  at  the  close  of  the  plaintiffs'  case 
there  was  nothing  to  go  to  a  jury.     The  difference  of  opinion  of  the  witnesses, 
however,  refers  merely  to  the  mode  in  which  the  water  must  have  operated 
upon  the  embankment,  but  they  speak  almost  with  one  voice,  as  to  the  defective 
character  of  the  drainage.     It  was  assumed  that  at  the  close  of  the  plaintiff's 
evidence  iu  each  case  there  was  an  application  by  the  defendants  for  a  non-suit  ; 
but  this  seems  to  be  a  misapprehension.    The  notes  of  the  learned  judge  who 
tried  the  cause  appear  to  be  merely  the  heads  of  the  defence  set  up. ,  The  first 
ground  of  defence  in  both  cases,  that  the  company  had  always  skilful  engineers  and 
could  not  therefore  be  held  to  have  been  negligent  even  if  the  work  were  not  judi- 
ciously constructed,  would  have  been  prematurely  urged  as  matter  of  non-suit  at 
that  stage  of  the  trial,  as  no  proof  had  then  been  given  of  the  employment  of 
such  engineers  by  the  company.     The  lanffuago  of  the  note  in  Braid's  case  "  it 
being  proved  "  must  be  understood  upon  its  being  proved,  and  must  be  taken  a» 
a  short  mode  of  stating  the  intended  defence. 
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The  other  defence  mentioned  to  have  been  raised  in  Braid's  case  only  was  Great  Wegtem 
clearly  for  the  jury,  even  if  the  unusual  state  of  the  weather  had  been  proved  in    ^"^^' 
■the  course  of  the  Plaintiff's  case.  Jane  Fwoett. 

Although  no  mention  is  made  of  this  ground  of  defence  in  the  notes  in  Mc^?^d. 
Fawcett's,  case  it  is  fair  to  assume  that  it  was  urged  on  behalf  of  the  company  in 
that  case  also,  not  only  from  the  nature  of  the  evidence  but  also  from  the  cir- 
cumstance, that  when,  on  the  application  for  the  new  trial,  misdirection  was 
imputed  to  the  learned  judge  in  this  particular,  it  was  never  objected  that  no  •" 
question  of  the  kind  had  been  raised.  The  defense  in  both  cases,  therefore,  was 
substantially  the  same,  being  founded  upon  proof  of  the  proper  construction  of 
the  railway,  of  the  daily  inspection  of  the  line,  and  of  the  violence  of  the  storm 
of  rain,  which  carried  away  the  embankment.  As  far  at  we  can  collect  from 
the  learned  judge's  note  of  his  charge  to  the  jury,  he  does  not  appear  in  Faw- 
cett's case  to  have  adverted  to  the  company's  defence  arising  upon  the  extra- 
ordinary and  unforeseen  state  of  the  weather  immediately  before  the  accident  ; 
nor,  in  Braid's  case  to  have  mentioned  it  otherwise  than  in  an  incidental  man- 
ner. 

In  neither  case  does  he  appear  to  have  explained  to  the  jury,  the  effect 
■which  would  be  produced  upon  the  question  of  negligence,  by  satisfactory  proof 
that  the  storm  which  destroyed  the  embankment  was  of  such  an  extraordinary 
description  that  no  experience  would  have  anticipated  its  occurrence.  Their 
Lordships  think  that  the  jury  ought  to  have  had  their  minds  distinctly  and 
pointedly  directed  to  this  question,  and  that  without  some  definite  instruction 
upon  the  subject,  they  were  likely  to  have  omitted  it  from  their  consideration. 
If,  therefore,  there  had  been  any  miscarriage  on  the  part  of  the  jury  in  conse- 
quence of  this  non-direction,  and  a  verdict  against  the  evidence  had  been  pro- 
duced by  it,  their  Lordships  would  have  felt  themselves  compelled  to  send  the 
case  to  a  new  trial.  But  upon  a  careful  exatninatio'n  of  the  evidence,  they  have 
come  to  the  conclusion  that  the  verdict  ought  to  have  been  the  same, 
even  if  the  question  of  negli^rence  had  been  left  to  the  jury,  accompanied  with  a 
direction  as  to  the  circumstances  under  which  the  company  would  have  been 
«xonerated  from  liability.  In  the  construction  of  works  of  a  permanent  char- 
acter, such  as  a  railway,  the  amount  of  precaution  whifîh  ought  to  bo  taken  to 
guard  against  any  external  violence  to  which  it  may  be  exposed  cannot  be  the 
subject  of  any  precise  rule,  but  must  necessarily  vary  according  to  the  varying 
local  circumstances  of  each  case.  The  diflSculty  of  extracting  any  principle  from 
decided  cases  which  may  be  applied  with  certainty  to  question  of  this  descrip- 
tion, is  strongly  exemplified  by  two  judgnftents  of  thp  Court  of  Exchequer,  which 
were  delivered  within  three  weeks  of  «ach  other.  In  Withers  vs.  The  North 
Kent  Railway  Company,  (27  L.  J.  Ex.,  417),  which  was  an  action  against  the 
Railway  company  for  an  injury  occasioned  by  their  keeping  and  maintaining 
their  railway  in  an  insecure  state,  it  appeared  that  the  railway  had  been  con- 
structed five  yearfl.  jvr-d  rsn  tbrouffh  a  maraliv  countr\'  suhisnt  tn  flnoHs;  ths.t  \*. 
was  constructed  on  a  low  embankment  composed  of  a  sandy  sort  of  soil  likely  to 
be  washed  away  by  water  ;  and  that  the  culverts  were  insufficient  to  carry  off 
the  water.    Evidence  was  given  that  on  the  day  of  the  accident  an  extraordinary 
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°aSZ'cr  ''<'™  occurred,  accompanied  for  sixteen  hour«  with  very  violent  rain,  and  that  in 

J«ie  IWcett,  ÇO»««^"ence  of  this,  a  stream  near  to  the  spot  at  which  the  accident  had  occurred 

ul^et      ^'^^  ^/°  «^•^"«"  ^  «  *«"«"*,  and  washed  away  a  bridge,  and  poured  down  with 

aic1.y  Braid,  great  force  upon  the  line;  that  the  water  had  by  midnight  worn  the  earth  away 

under  the  sleepers  on  some  places  leaving  the  rails  unsupported  and  exposed 

A  verdict  was  given  for  the  plaintiff,  but'  the  Court  set  it  aside,  and  granted 
a  new  tnal  ;  Pollock,  C.  B.,  saying  that  the  company  was  not  bound  to  have  a 
liDe  constructed  so  as  to  meet  such  extraordinary  floods;  Bramwell,  B,,  observ- 
]!.,  that  «the  very  existence  of  the  line  for  five  years,  notwithstanding  that 
the  district  was  subject  to  floods,  tended  to  negative  the  only  negligence  which, 
was  set  up."  °  " 

There  u  some  diflSculty  in  reconciling  this  remark  with  the  language  used 
by  the  same  learned  judge  in  the  other  case  of  Ruck  vs.  Williams  (27  L.  G., 
Ex.,  357).  That  was  an  action  against  commissionere  of  sewers  for  neglit^ence 
m  constructing  a  sewer  in  a  defective  and  improper  manner  and  keeping  it  in 
that  state,  whereby  it  burst  and  damaged  the  plaintiff's  premises.  It  appeared 
that  the  sewer,  was  constructed  in  April,  1853.  In  the  year  186.5,  two  severe 
storms  occurred,  one  on  the  14th  July,  which  occasioned  the  bu  sting  of  the 
sewer  and  another  on  the  26th  July,  before  the  repair  of  the  sewer  was  complet- 
ed, at  which  time  the  injury  was  done  to  the  plaintiff.  It  was  stated  in  the  re- 
port of  the  commissioners'  surveyor,  that  the  storm  of  the  26th  July  was  without, 
precedent  for  ite  violence.  The  Court  held  that  the  plaintiff  was  entitled  to  re- 
•   cover. 

Bramwell,  B.,  in  answer  to  the  argument  for  the  defense  of  the  commis- 
sioners arising  out  of  the  extraordinary  violence  of  the  storm  which  occasioned 
the  damage,  said,  "  he  called  it  an  extraordinary  but  in  truth  it  is  not  an  extra- 
.  ordinary  storm  which  happens  once  in   a  century  or  in  fifty  or  twenty  years  ; 
on  the  contrary,  it  would  be  extraordinary  if  it  did  not  happen  ;  "  and  he  added 
"  therefore,  it  seems  to  me  that  the  commissioners  who  ought  to  have  put  down 
a  flap  of  a  permanent  character  in   order  to  guard   against  a  thino-   likely 
to  occur,  not  only  in  a  short  time,  but  at  all  times,  may  well  be  said  to  be  guilty 
of  negligence  relatively  to  the  probable  event  of  a  storm  happenin.-v  in  fifty 
years."    Their  Lordships,  without  attempting  to  lay  down  any  genera!  ruî  j  upon 
the  subject,  which  would  probably  be  found  to  be  impracticable,  think  it  su'- 
ficient  for  the  purpose  of  a  judgment  in  these  cases,  to  say  that  the  Railway 
company  ought  to  have  constructed  their  works  in  such  a  manner  as  to  be  cap- 
able of  resisting  all  the  violence  of  the  weather  whith  in  the  climate  of  Canada 
might  be  expected,  though  perhaps,  rarely,  to  occur.    Now,  the  evidence,  fairly 
considered,  shows  nothing  beyond  this  in  the  character  and  degree  of  the  storm 
which  destroyed  the  embankment. 

The  night  of  the  accident  is  described  by  various  witnesses  to  have  been 
"  very  severe."  One  says  it  was  a  "  bad  night,  very  bad;  "  another,  in  the  usual 
style  of  exaggeration,  that  "  it  was  the  worst  night  he  ever  saw  ;  "  it  is  stated  by 
others  that  the  rain  "  washed  away  bridges  and  portions  of  the  road  ;  "  and  two 

of  the  Plaintiff's  witnefMPBRrlaaprilu..:  .no  efr..».  ^„ !,-:__.< .  .> 

,  't^'"^"- -ciug-r.  very  linasuai  one,' 

the  other  an  "extraordinary  storm."    In  the  whole  of  this  evidence  there  is. 
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nothing  more  proved  than  that  the  night  was  one  of  unusual  severity,  but  there  Ore«tw«rt«ra 
is  no  proof  that  nothing  similar  had  been  experienced  before,  nor  is  there  any    *^i5î°*' 
thing  to  lead  to  the  conclusion  that  it  was- at  all  improbable  that  such  a  storm  '"'•^•^^* 
might  at  any  time  occur.    It  must  also  be  borne  in  mind,  that  although  the  em- 
bankment  had  stood  firm  for  five  years,  and  had  possibly  not  been  exposed  to 
any  storm  of  equal  violence  to  that  before  which  it  gave  way,  yet  it  was  evid- 
ently not  constructed,  or  at  least  not  maintained  in  a  manner  to  enable  it  to 
resist  any  unusual  pressure.    It  appears  that  there  was  a  ditch  made  for  the  pur- 
pose  of  carrying  oflF  the  water  that  came  down  from  the  hill,  but  it  was  either  im- 
perfectly constructed  from  the  first,  and  of  insufficient  dimensions,  or  it  was  suf- 
fered to  be  obstructed  and  choked  up,  so  that  when  an  unusual  quantity  flowed 
into  it,  it  was  unequal  to  the  occasion. 

The  company's  engineer  says  i-  ?■  •<■  report,  "  It  appears  from  the  levels  that 
there  is  a  depression  of  two  fee  ,o  ou?  .'.ce.    The  ditch  is  an  imperfect  one. 
If  that  depression  of  two  feet  h.  .1  b.i^n  filit  ,  m,  I  question  whether  that  accident 
would  have  occurred."     And    As   /ards,  *  The  cause  of  this  accident  can  be 
overcome,  and  must  be,  to  pteve..'    !?,e  re   .rrence  of  such  an  accident  again. 
It  is  true  that  he  adds,  "  no  engic^     coold  possibly  have  foreseen  such  an  ac- 
■cident  as  this."    But  whether  he  means  that  it  was  impossible  to  have  anticipat- 
ed such  a  storm  as  occurred,  or  that  from  the  manner  in  which  the  embankment 
was  constructed,  it  could  not  have  been  expected  to  give  way,  it  is  not  easy  to 
determine.    Whatever  his  meaning  may  be,  it  is  evident  that  the  embankment 
was  insufficiently  provided  with  means  of  resisting  the  storm,  which,  though  of 
unusual  violence,  was  not  of  such  character  as  might  not  reasonably  have  been 
anticipated,  and  which,  therefore,  ought  to  have  been  provided  against  by  all 
reasonable  and  prudent  precautions.    Even  supposing,  then,  that  the  learned 
judge  omided  to  explain  to  the  jury  what  amount  of  ni*  major  would  exonerate 
the  company  from  the  charge  of  negligence,  yet  their  Lordships  are  of  opinion 
that  had  their  direction  been  given,  and  had  the  jury  been  led  by  it  to  find  for 
the  company,  their  verdict  would  have  been  wroog  ;  they  adopt  the  language 
of  the  Court  of  the  Exchequer  in  Ford  vs.  Lacet/  (30  L.  J.,  Ex.,  351),  that 
non-direction  is  only  a  ground  for  granting  a  new  trial  where  it  produces  a  ver- 
dict «gainst  the  evidence  ;  "  and  they  will,  therefore  hunil .      -commend  to  Her 
Majesty  that  the  judgment  in  these  caaes  be  confirmed,  with  costs. 

(V.I,B.) 
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On  Appeal  from  the  Court  op  Queen's  Bench,  Lower  Canada. 

16th  JUNE,  1860. 
Present  :-LoRD  Justice  Knight  Bruce,  Sir  Edward  Ryan,  Lord  Juotick: 

lURNER   AND   SiR  JoHN   TaVLOR  CoLBRIDOB. 
JOSKPR  BOSWELL, 

Di/indant  in  the  Court  belou, 
^ND  Appellant,. 

Charlis  Alkaxndib  KiiBOBN  ht  al.. 

Plaintiffs  in  th*  Court  below, 

Respondents. 
Aium  was  ordered  to  be  depositod  for  seourity  of  Regpondentg'  ooctson  allowance  of  an 
apjieal  granted  exporta;  «pou  petition  of  the  Eeepondonts  tho  deposit  waa  inrreaned    on 
account  of  the  length  of  the  transcript  of  the  i)rooeoding8  i  n  the  Court  below. 
In  this  appeal  an  Order  in  Council  was  made  upon  an  ex  parte  applicatioa 
granting  leave  to  appeal  upon   terms  of  lodging  in  the  Regiétry  of  the  Privy 
Council  the  sum  of  £100,  sterling,  as  security  for  the  costs  of  the  Respondents,, 
m  case  the  appeal  should  be  dismissed.      (See  case  reported  on  this  point  12 
Moore's  R  C.  Cases  467).  f      -^ 

A  petition   was  aow  presented  by   the  Respondents  for  further  security  for 
costs.  ' 

In  the  petition  it  was  alleged,  that  the  sum  of  jClOO,  was  insufficient,  in 
consequence  of  the  great  length  of  the  transcript  of  the  proceedings,  and  that  a 
further  sum  of  £200,  was  necessary  to  be  lodged  as  security  for  the  Respondents' 
costs,  over  and  above  the  sum  of  £100,  already  deposited.  This  petition  was 
supported  by  an  affidavit  of  the  Respondents'  Solicitors  verifying  that  averment 

Their  Lordships  ordered  (with  the  consent  of  the  parties),  that  the  fur- 
tliersum  of  £100  should  forthwith  be  deposited  in  the  Registry  of  the  Privy 
Council  by  the  Appellant,  as  security,  for  the  costs  of  the  Respondonte,  subject 
to  the  same  conditions  as  the  sum  of  JBIOO,  depositod  in  pursuance  of  the  former 
Order  in  Council. 
.(w.  M.  B.) 


On  Appeal  from  the  Court  of  Queen's  Bench,  Lower  Canada, 

18th  JULY,  1860. 

Present  :-Lord  Kinosdown,  Lord  Cublmsford,  and  Sir  Edward  Rtan, 

The  Quebec  Fire  Asturance  Company, 

rr       ■    «      .""'^  Appellants, 

lioratio  Smith  Anderson,  et  ah, 

_  ,.     ,^  .      J  Rbspondbnt». 

.M«.1r  .7  r.V  "."'"*"'  «*""»"»«  »"  •""•»'  "J'on  ^-paru  .pplicallon  lbund,d  upon  an 
allegation  that  the  iutorMt  atldod  to  tlie  principal  «im  r.-cove.r,.d  in  action  on  a  h™  Volley 
t'xcceded  the  ,um  of  X«K)  .torling,  (the  «ppeai.blo  i  .lue  prescribed  by  the  Lower  Canada 
Act,  84,  (Jeo.  Ill,,  c.  6,  «oc.  80.) 
tnd.  !■»»«  P»™'»*!"»  «o  appeal  was  granted  upon  depositing  l.<  the  Kegi.try  of  the  Priry  Council  the 
sum  or  xaoo  as  security  for  the  cost» 

The  facts  wore,  in  substance,  tuese .' — 

An  action  was  brought  by  the  Respondents  in  the  year  1867,  in  the  Su- 
perior Court  at  Quebec,  against  the  Appellants,  upon  a  fire  plicy,  to  recover  lh« 
sum  of  £600  current  money  of  Lower  Canada,  with  legal  interest  and  costs. 

,„..,.  __    .f^j.  ;;c:orc  ajury,  «no  îoiiiiu  ioi  Uiti  Ajipeiianiii,  and,  upon 
a  motion  for  a  new  trial,  the  Superior  Court  sustained  the  verdict  of  the  jury  and 
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dwmissod  the  action.    An  appeal  was  brought  from  this  judgment  to  the  Court  Jomp^  BonreD. 
of  Queen's  Bench  for  Lower  Canada,  which  Court  on  the  20th  June,  i860,  re-  c.  A.'mibora 
versed  the  judgment  of  the  Superior  Court,  and  decreed  the  Appellants  to  pay       "*" 
the  Respondents  the  sum  of  £500  currency  with  interest  from  the  Ist  of  Sep- 
tember, 1859  and  costs.    An  application  was  then  made  to  the  Court  of  Queen's 
Bench  in  Canada  for  leave  to  appeal  to  England,  but  as  the  matter  in  dispute 
was  under  £600  sterling,  that  Court  refused  to  allow  the  appeal. 

A  petition  was  thereupon  presented  by  the  Appellants  to  Her  Majesty  in 
Council,  in  which  it  was  alleged,  that  at  the  time  the  judgment  of  the  Court  of 
Queen's  Bench  was  rendered,  the  demand  before  that  Court  was  for  £500  cur- 
rency,  with  interest  at  the  rate  of  6  per  cent,  the  legal  interest  provided  by  the 
Canadian  act  22  Vict,  from  the  IBth  June,  1867,  which  made  up  together  the 
sum  of  £690  currency,  which  with  the  costs  in  both  Courts  in  the  colony 
amounted  to  the  sum  of  £635  currency,  which  exceeded  £50n  sterling,  the  sum 
pref  cribed  by  the  Lower  Canada  Act  34.  Geo.  III.  c.  6.  sec.  3.  That,  by  the 
Lower  Canada  Act  12  Vict.  sec.  82,  the  right  of  appeal  depended  upon  the 
amount  demanded  and  not  the  amount  recovered. 

That  as  the  questions  of  Law  involved  in  tlie  judgment  were  of  great  im- 
portance and  of  general  application  in  the  law  of  insurance,  it  was  desirable  to 
have  the  opinion  of  the  highest  Court  of  Appeal,  and  the  petitioner,  therefore 
prayed  for  special  leave  to  appeal.  The  petition  was  silpported  by  an  affidavit  of 
ihe  Appellants'  agent  in  England,  in  which  it  it  was  stated  that  the  sum  of 
*608  0  8  currency  was  equal  to  £600  sterling. 
The  application  was  made  ex  parte. 

Mr.  C.  Pollock  in  support  of  the  petition,  cited  B oawdl  vt.  Kilboru   (12 
Moore's  P.  C.  Cases,  p.  467),  and   Gastrique  vs.  Buttigieg,  (10  Moore'ft   C 
Cases  p.  94). 

The  Right  Hon.  Lord  Chelmsford  :— Their  Lordships  upon  the  facts  stated 
in  the  petition  will  grant  leave  to  appeal,  security  being  given  for  £200. 

By  an  Order  in  Council  dated  the  Ut  August,  1860,  it  was  ordered  that 
the  Quebec  Fire  A$surance  Company  should  be  allowed  to  enter  and  prosecute 
the  appeal  from  the  judgment  i  f  the  Court  of  Queen's  Bench  of  the  20lh  June, 
1860,  upon  depositing  in  the  llogistry  of  the  Privy  Council  the  sum  of  £200  as 
security  for  the  costs  of  the  Ucspondonts  in  case  the  same  should  be  disniissed. 

(W,  B.  B.) 


On  Aitbal  from  thb  Coiht  of  Qitukn's  Bench,  Lowbr  Canada, 

Utb  JUNB,  1801. 

Preêtnt: —LoK)   Kinosdown,  8m   Edward    Rvan,    Lord  Justioi  Knioht 

Brvob,  and  Lord  Justici  Turnk». 

The  Quthtc  Fire  Ai$urance  Company, 

AND 

Horatio  Snulh  Andtrion,   et  «l, 

RKSrONDKNTS. 

A  petition  was  presented  by  tho  respondents  lo  discharge  the  onUr  gnottd 
by  Ui«  Privy  Council  on  the  ISlh  July,  1860,  and  reported  on  page  160. 
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The  petition  set  forth  that  by  the  30th  Section  of  the  Act  otLow^  Canadafiitii 


Quebec  Fire 

Awunmoe  Co.  ,  -""«/or  vit»«*u»,o«fcu 

H<wMÔ'smith  r®**-  f"'  <*•  ^'  '*  ^'»  enacted,  that  the  judgment  of  the  Court  of  Appeals  of  the 
Mde«on.  et  ^Province  should  be  final  in  all  cases  where  the  matter  in  dispute  should  not 
exceed  the  sum  or  value  of  ^6600  sterling  ;  and  that  by  the  same  section,  it  was 
provided,  that  security  should  be  first  duly  given  by  the  appellant  that  he  would 
effectually  prosecute  his  appeal,  in  case  the  judgment  of  the  Court  of  Appeals  be 
affirmed  or  provided  that  the  appellant  agreed  and  declared  in  writing  at  the 
Clerk  8  office  of  the  Court  appealed  from,  that  be  did  not  object  to  the  judgment 
giren  against  him  being  carried  into  effect  according  to  law,  on  which  condition 
he  was  to  give  securities  for  the  costs  of  appeal,  on!y  in  case  that  the  appeal  was 
dismissed,  and  on  condition  also  that  the  appellee  should  not  be  obliged  to 
render  and  return  to  the  appellant  more  than  the  not  procooJs  of  the  execution 
with  legal  interest  on  the  sura  recovered,  or  the  restitution  of  the  real  property 
and  of  the  net  value  of  the  produce  and  revenues  of  the  real  property,  whereof 
the  appellee  had  been  put  in  possession  by  virtue  of  the  execution,  to  take  place 
from  the  day  he  recovered  the  sum  or  possessed  tlie  real  property  until  perfect 
restitution  was  made,  without  any  damage  against  "the  appellee  by  reason  of 
such  execution,  in  case  that  the  judgment  be  reversed,  any  law,  ussge,  or  custom 
to  the  contrary  notwithitanding.    ITiat  the  appellants  had  not  served  the  order  in 
CouncU  of  the  Ist  August,  1860,allowing  tliem  to  enter  and  prosecute  Uie  appeal, 
or  given  security  in  Canada  u.  j.nswer  the  condemnation,  or  agreed  and  declared 
m  writing  at  the  Clerk's  office  of  che  Court  appealed  from,  that  they  do  not 
object  to  the  judgment  given  against  them  being  carried  into  effect,  according 
to  pr,  aa  the  respondents  mibmittod  ought  to  have  been  done,  according  to  the 
provisions  of  the  above  act.     That  the  matter  in  dispute,  and  for  which  the 
action  was  brought  was  for  the  sum  of  JCSOO^urrency,  and  that  such  sum  wtw  a 
complete  and  entire  demand,  and  that  the  judgment  of  the  Court  of  QucenV 
Bench  was  for  £500  currency,  and  interest  thereon  from  the  Ist  of  Septen-ber 
1859,  and  not  from  the  16th  of  June,  1867,  as  alleged  by  the  appellants  in  their 
petition  for  leave  to  appeal  ;  that  where  the  debt  or  original  claim  would  not 
cany  interest  from  the  time  the  demand  arose,  it  would  depend  upon  the  length 
of  litigation  whether  the  interests  and  costs  given  by  a  judgment  of  the  Court 
was  to  be  added  to  the  principal  to  raise  the  amount  above  the  sum  of  £600 
•terling.     That  a  pound  sterling  waa  fixed  by  statute  at  par,  at  £l  4».  4d. 
Canadian  currency  ;  and  £600  sterling  would  be  equal  to  £608  Os.  8d.  of  such 
currency.     And  the  respondent  submitted,  that  the  matter  in  dispute  in  the 
■ppeal  did  not  amount  to  £600,  sterling;  that  the  point  submitted  to  the  jury 
involved  more  questions  of  fact,  and  did  not  raise  any  question   of  general 
principle  affecting  insur      on  as  allege*!  in  the  petition  for  leave  to  appeal,  and 
did  not  oome  within  the  scope  of  the  30th  section  of  the  Lower  Canada  act,  the 
S4th  Geo.  in,  c.  0,  sec,  80  :   and  the  respondent  prayed,  that  the  order  in 
Cx)unoil  of  the  1st  of  August,  1860,  might  be  disoharged,or  in  case  Her  Majesty 
should  be  pleaaed  to  continue  the  appellants  leave  to  outer  and  proiecute  the 
appôfi;,  thai  iù«  appaiinnU  might  l>e  required  before  prosecuting  the  same  to 
give  security  to  answer  the  condemnalioo  as  provided  by  the   SOth  section  of 
the  Lower  Canada  act,  84  (leo.  III.,  c.  6. 
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The  rtcts  stated  in  the  petition  were  verififed  in  tbo  affidavits. 
Mr.  Bwill,  Q.  C;  and  Mr.  W.  Field,  for  the  respondents,  in  support  of  the 
petition. 

The  3(jth  section  of  the  act  of  Lower  Canada.  34  Geo.  III.,  c.  6,  contemplatec 
and  contains  provisions  for  two  classes  of  cases,  first,  whfre  the  amount  is  above 
£500  sterling;  and  secondly,  for  certain  special  cases  therein  provided  where 
the  value  in  dispute  may  be  below  that  sum.  Now,  the  allegation  in  the  peti- 
tion of  thi.  appeliaatt  for  leave  to  appeal,  is  founded  upon  an  entire  misconct-p- 
tion  of  the  true  value  of  tie  subject  at  issue.  Tho  demand  in  tho  action  before 
the  Superior  Court  was  for  the  sum  of  £500  <urrcncy,  only,  and  which  was  not 
,  one  bearing  interest  by  contract.  In  truth  by  the  judgment  of  the  Court  of 
Queen's  Bench,  the  respondents  only  recovered  interest  as  from  the  Ist  of  Sep- 
tember,1869,  the  date  of  the  judgment  of  tho  Superior  Court  ;  and  the  principal 
including  interest  and  costs  from  that  date  until  execution,  mly  -rrîountcd  to 
the  sum  of  £590  98.  Id,  currency,  an  itmountbelowthaappaalable  value,  which 
must  exceed  the  sum  of  £600  sterling.  Even  if  the  interest  and  cost*i  added  to 
the  principal  made  the  value  exceed  £500  sterling,  we  contend,  that  according 
to  the  practice  of  the  Courts  in  Lower  Canada,  and  the  true  construction  of  the 
act,  34 Ih  Geo.  III.,  c.  9,  sec.  84,  interests  and  costs  couid  not  be  included,  being 
conBequential  »>nd  incidental  to  tho  sum  claimed  by  the  declaration. 

Botwell  ys.  Kitborn ^{\2  Moore's  P.  C.  cases,  407)  will  probably  be  relied 
upon  by  the  other  side? 

That  case,  however,  vras  -n  Expa.te  application,  and  there  were  important 
questions  of  law,  as  well  as  t'lo  fact  that  other  actions  wore  depending,  involr- 
jng  the  same  questions,  which  induced  the  Court  to  grant  the  indulgence  asked 
for. 

There  is  nothing  of  the  kind  here. 

Mr.  Lush,  Q.  t.,  and  Mr.  C.  Pollock,  for  the  appellant  resisted  the  applica- 
tion. 

Neither  the  act  of  Lower  Canad.:  i)  1  Geo.  Ill,  c.  0  sec.  30,  or  any  local  legis- 
lative "act,  can  deprive  the  crown  of  the  [irerogative  of  granting  leave  to  appeal, 
CfuvilHer  vb.  AylwM  (2  Knapp's  P.  C.  cases  72);  statute,  Slst  Geo.  Ill,  c.  3l' 
sec.  2  ;  that  power  nas  been  delegated  to  the  judicial  committee  by  statute,  3rd 
and  4th  Will.  IV.  c.  41,  which  statute  resei/es  the  right  of  tho  Crown  to  admit 
«n  appeal  irrespective  of  any  local  acU  of  a  Colonial  legislature  restricting  the 
Mme.  Boawell  vs.  Kilhorn,  (12  Moore's  P.  C.  cases,  407)  is  a  caJo  upon  this 
subjsct.  It  is  I.  uo  t'lnt  tho  princi,  M  sum  recover.  '  with  interest  p.nd  costs  may 
not  exceed  the  sum  of  £800  sterling,  yet  as  the  leave  to  appeal  was  given  in 
Tirlue  of  tho  prerogative  (,f  the  Crown,  tho  fact  of  the  amount  iu  dispute  is 
wholly  immaterial. 

Lord  Klngsihwn;  The  order  in  Council  granting  leave  to  appeal  must 
be  disoharge<l,  as  i'eir  Lordships  are  of  opinion  that  the  sum  does  not  exceed 
£500,  Bterlirg,  the  «mount  required  by  tho  Lower  Car  d«  got  34th  Geo.  Ill, 
0.  e,  sec.  30,  H  tho  appealable  valu*  to  the  Queen  in  Council. 

We  think  moreover  that  there  is  no  general  principle  involved  in  the  case 
which  oi»n  bring  it  within  the  scope  of  the  latter  part  of  that  section. 


QuebeoFir» 
AïsuranoB  Co, 

and 
Horatio  Smith 
Anderson,  et  al. 
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A  party  applying  ex  parte  and  obtaining  an  order  such  as  has  been  obtained 
in  this  case,  takes  it  subject  to  the  other  side  applying  to  discharge  it.  Now  as 
It  has  been  shown  to  us  that  the  sum  involved  does  not  amount  to  £500  sterling 
and  there  is  not  any  particular  question  of  law  at  issue  which  would  entitle  the 
appellants  to  indulgence,  the  order  in  Council  allowing  the  appeal  must  be  dis- 
charged ;  but,  m  the  circumstances,  without  costs. 

(W.  B.  B.) 


IN  THE  COURT  OP  COMMON  PLEAS  FOR  UPPER  CANADA. 

Fisher  vs.  Jameson, 
HilD  :-l.t  That  the  dower  according  to  tho  law  of  Upper  Canada  of  a  woman  domiciled  in  Lower 
Canada  in  lands  which  belonged  to  her  husband,  but  which  were  situate  in  Upper  Canada, 
i»  not  barred  by  the  stipulation  in  an  antenuptial  contract  executed  in  Lower  Canada 
whereby  "  dotutire  coutumier  or  prefix,"  vrtmTeuoanceàto.  ' 

2nd  Tliat  the  marriage  contract  referred  to  tho  Law  of  Lower  Canada,  and  was  intended  to 
operate  on  Keal  property  and  on  the  rights  of  dower  recognized  and  governed  by  that  Law. 

(M.  T.,  28  Vic.)  " 
DowKR,  claiming  as  widow  of  John  Fiaher,  deceased. 
J'leas.—l.  On  equitable  grounds.    That  before  demandant's  marriage  to 
John  Fisher,  ».  e.,  on  the  26th  of  October,  1821,  a  marriage  contract  was  entered 
into  at  Quebec  between  the  said  John  Fisher  and  demandaut,  which  is  a  good 
and  valid  marriage  contract  and  settlement  according  to  the  laws  of  Lower 
Canada,  whereby  it  was  agreed  that  tho  goods  and  chattels,  lands  and  tenemente, 
which  each  then  had  or  thereafter  should  acquire  during  marriage,  should  be  the 
property  oftb' one  by  whom  thoywerosoacquired.  Andincasedemandantsurvived 
John  Fisher,  she  should  not  be  entitled  to  dower  in  the  lands  of  John  Fisher,  or 
of  those  of  which  he  should  bo  seised  during  the  marriage  ;  and  demandant  did 
thereby  renounce  all  claim  thereto  for  the  future.  And  John  Fisher  agreed,  that 
in  the  event  of  demandant  surviving  him,  she  should  take  by  title  paramount, 
beyond  what  should  belong  to  h.jrself,  all  such  effects,  clothes  and  linen  which 
should  then  be  there  found,  with  her  watches,  rings  and  jewellery  ;  and  thai  he 
•houM  give  her  £300  in  cash,  and  £100  per  annum,  payable  half-yearly,  with 
which  payment  John  Fisher  charged  his  lands,  tenements,  goods  and  chattel». 
That  John  Fisher  and  demandant  wore  duly  married,  and  John  Fisher,  after  the 
marriage,  during  his  life-time,  bargained  and  sold  fhe  tenement»  in  the  plaint 
mentioned  to  the  Commercial  Bank,  and  afterwards  died.    That  demandant, 
ftfter  tho  death  of  John  Fisher,  took  and  received  tho  goods  and  chattels,  land,' 
and  tenement»,  which  by  the  marriage  contract  wore  agreed   to  be  bar  p.oper 
goods,  4o.,  and  after  the  death  of  John  Fisher,  took  and  received  the  £100  an- 
nually of  tho  moneys  of  tho  said  John  Fisher,  in  the  hands  of  hi»  personal  repre- 
(«tives,  year  by  year,  from  the  day  of  tho  death  of  John  Fisher,  hitherto,  and 
th6  said  sum  of  £300,  and  ihecl-.thc»,  linen,  watche»,  &o.;  and  that  the  contract 
and  acceptance  are  a  sufficient  jointure  and  relen^e  of  dower,  ana  that  demand- 
ant elected  to  take  the  same  in  lieu  of  dower. 


3.  On  equitable  ^rounds,     Thst  John  Fi;-.hsr.  if»- 


'    ®"  I!!?  iirSmagr; 


ac- 


mandant,  wasseised  of  the  land»  in  tho  plaint  mentioned,  and  during  hi,  jifoim'* 
•old  lh«  aame,  by  deed  of  bargain  and  sale  by  way  of  mortgage,  to  tho  Com- 
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mercial  Bank  for  £1361  78.  7d.,  Covenant  for  quiet  enjoyment,  without 
thelet  sui  or  ,ncu.nbrance  of  the  said  John  B'isher,  or  any  one  claiming  under 
hirn^    That  the  tenant  ,s  seised  in  fee  simple  of  the  premises,  and  derives  his  title 

tï«l  tIT  f^l  'ÏT"""*'  ^""'''  "''^^  "^'^  '^«^»  ^^'^'^  tad  conveyed  to 
ikm.  That  John  Fisher  died,  having  first  made  his  will  duly  executed,  and 
thereby  devised  to  demandant  all  the  revenue  to  be  derived  from  his  estate  in 
full  of  all  benefit  to  be  derived  from  his  estate,  not  exceed.ng  £500  per  annum; 
that  demandant,  after  the  death  of  John  Fisher,  received  the  £500  annually 
from  the  death  of  John  Fisher,  hitherto,  and  that  demandant  claims  title  to 
dower  ihrough  John  Fisher,  and  not  otherwise,  and  thereby  hath  elected  to  take 
the  same  in  lieu  of  dower, 

"Demandant  takes  issue  on  the  first  plea,  and  replies  that  at  the  execution 
flf  the  marriage  contract,  and  at  the  marriage  of  .he  demandant  to  John  Fisher 
she  was  an  infaut  under  the  age  of  twenty-one  years;  that  by  the  contract  no' 
good  and  sufficient  jointure  binding  on  the  demandant,  being  an  infant,  was  pro- 
vided, and  that  she  has  never,  since  the  death  of  John  Fisher,  aocopted  of  any  of 
the  provisions  made  by  the  contract  for  her,  nor  hath  she  elected  to  take  any 
provision  thereby  made  in  lieu  of  dower.    On  this  the  tenant  takes  issue. 

3)emandant  takes  issue  on  the  second  plea. 

The  demandant  was  called  as  a  witness  for  the  defence.     She  proved  her 
carnage  at  Quebec,  on  the  27th  of  October,  1821.  the  day  after  the  execution 
of  the  marriage  contract.     She  was  born  on  the  16th  of  January,   1802.  John 
Fisher  d.ed  on  the  16th  of  January,  1868,  in  Montreal  ;  he  left  a  will.     At  the 
time  of  the  marriage.  John  Fisher  had  n. .  lands  or  houses.     He  bought  the  farm 
mentioned  in  his  will  after  the  marriage,  and  sold  it  during  his  lifetime.     H^ 
also  .ou^jht  a  house  in  St.  Antoine  street,  Montreal,  in  which  he  and  demandant 
lived  together,  and  which  demandant  has  occupied  since  his  death.     At  the 
time  of  his  death,  John  Fisher  loft  no  property,  except  the  house  in  Montreal, 
and  the  furniture  therein.     The  demandant  has  not  received  the  sum  of  £300 
nor  the  annuity  of  £100  since  his  death,  nor  any  other  part  of  her  deceased  hus' 
band  8  property.     An  inventory  was  taken  of  the  effects  in  the  house,  and  they 
remain  there  still.    John  Fisher  died  in  embarrassed  circumstances.    The  widow 
continued  to  live  m  the  same  house  making  use  of  the  furniture.     It  was  proved 
that  by  the  law  of  Lower  Canada  the  marriage  contract  was  binding  on  the 
demandant,  though  she  was  a  minor  when  she  executed  it.  as  her  parrnts  were 
partuis  to  It.  and  the  contract  would  give  her  the  first  claim  for  the  t.    .luw  sot- 
tied  on  her.  and  the  house  am!  farm  would  bo  subject  to  this  claim,     iue  mar- 
rngo  contract  operates  as  a  mortgage,  if  registered,  and  therefore,  if  thi.  con- 
tract  was,  as  was  assumed,  rngislered,  it  bound  the  farm,  unless  demandant 
released  it.     Whether  ohe  had  or  not  uid  not  appear. 

The  question  for  the  Court  is  whet  .  •  on  these  ple-Hings  and  faoU  the 
defence  is  estAblished. 

JsiUii,  for  pisintiiT,  inferred  to  Uarruiheri  vs.  Carruther»,  4  Brown  Chy. 
Uep.  500  ;  Nive  vs.  Holland»,  16  Jur.  938;  Z)y*«  vs.  Randell,  2  DeGex  MoN. 
à  0.  200  ;  Tinne!,  vs.  TinM,,,  8  Atk.  8;  Fotler  vs.  Cook,  8  Brown  Chy.  847. 
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C.  S.  Pitttefson,  for  the  defendant,  cited  Drury  vs.  Drurif,  3  Brown,  Par, 
Oft,  497  ;  Bo;„i(on  vs.  Boynton,  I  Brown  Ch.  R.  445  ;  Barrow  vs.  Barrow  4 
Jur.N.  S.  1049.  ' 

liii.iFWT.  C.  J.— The  first  plea  presents  the  question  whether  the  marriage 
contra-t  *Y,  bioding  on  the  demandant,  as  she  was  an  infant  when  it  was 
entered  r  \  If  the  answer  were  to  be  given  according  to  the  law  of  England 
there  woala  be  no  doubt.  Cockburn,  C.  J.,  says,  "  I  take  it  to  be  qtii-c  cicar 
that  neither  at  law  nor  in  equity  cau  an  infant  enter  into  a  contract,"  exeepriug 
for  necessaries,  <fec.,  Bartlett  vs.  Wells,  8  Jur.  N.  S.  162. 

A  general  rule  of  law  is  stated  by  Lord  Eldon,  in  Male  vs.  Hohcrts,  S  Esp. 
N.  P.  Ca.  163,  that  the  law  of  the  place  where  the  contract  ^  mad-)  i;iùRf,^'o/»>'ii 
the  contract.  And  the  present  case  is  so  far  ftronffer  tha  i  Male  va,  Roberts, 
that  here,  all  the  parties  to  the  conîT.act  were  resiJ?nt  in  Lower  Cana.îa  when 
the  contract  was  made.  According  to  the  evidence  ui-on,  this  maniage  contract 
IS  valid  and  binding  by  the  law  of  that  purt  of  the  province  on  the  demardant, 
though  she  was  a  minor  when  it  was  entered  into.  Ammin'^r  the  I;,  w  to  be  as 
thus  proved,  then  according  to  what  wai.  said  by  ti  «■  Mas-er  ol  'ho  Trolls  in 
C^..-r<dken  vs.  C'arruU.n,  i  Wro.  "Cb.  0.  612,  that  an  adult  iem.nQ  '  may  taice 
a  provision  out  of  thfl  personal  estate,  or  even  a  chance,"  insatisfaction  of  d...vrer, 
acting  'vitL.  h^.\  «y,i,  opon  ,  the  demandant  must  be  doomed  as  bound  by  iLis 
contract,  whata\r    ,.>,y  V  >  "ts  legal  ccnstructioh  and  effect. 

No  quastion  cna  mw,  «fdor  the  circumstances,  as  to  the  lointure.     One 
coneiderftlion  for  the  k  u  (n.iautV  agreement  to  renounce  dower  \v>>uld  seem  to 
have  be.^n  the  liusbaul «  contract,  that  she  should  be  paid  a  gross  si.m  of  £300 
and  an  annuity  of  XiOO,  both  depending  on  her  surviving  him.     Uut  the  consi- 
deration for  the  husband's  contract  is  stated  to  be  the  agreement  proviously  set 
forth  that  th  .IV  sliouM  be  no  community  of  goods  between  them,  wl.ile  the  re- 
nunciatio'i  of  .lower  if,  not  stated  to  form  any  part  of  the  consideration  for  the 
contract  to  pny  demandant  these  sums  of  money.   The  evidence,  howev.i,  shews 
that  according  to  the  law  of  Lower  Canada,  this  charge  would  attach  upon  the 
after  acquired  real  estate  of  the  husband,  and  therefore,  upon  the  farm  and  house 
la  Montreal,  and  there  seems  to  be  no  reason  to  doubt  but  that  the  renunciation 
01  dower  was,  according  to  the  law  of  Lower  Canada,  valid  and  effectual 

At  the  time  of  the  marriage,  and  for  some  time  after,  the  demandant  could 
have  had  no  inchoate  right  of  dower,  for  her  husband  had  no  real  estate.  Still 
the  contract,  that  there  should  be  no  community  of  goods,  took  effect,  and  by  it 
the  husband  was  debarred  from  acquiring  any  right  to  or  power  over  the  de- 
mandants  after  acquired  property.  There  can  be  nothing  inequitable  in  the 
contract,  that  on  her  part  she  should  have  no  right  to  dower. 

The  question  I  haye  hesitated  upon,  is  what  effect  wo  should  give  to  the 
words  of  the  contract,  "II  n'y  aura  aucun  douaire  coutumier  ou  prefix  ou  con- 
WDtionnsl,  chacun  des  dits  John  Fisher  et  Margaret  Hunter  futures  époux  renon- 
çant par  ces  dites  présentes  au  dites  douaires  et  à  chacun  d'iceux."  li  has  been 
r^rgued  thHt  Ihe  word  "  coutumier"  (which  has  been  translated  "  cusV  Tiary ") 
esnnc.»  ,.=  c-orâKÎcrcd  spplichbie  to  ih«  right  of  dower  existing  under  o     '  w,  and 
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hat  neither  the  word  «  préfi.  »  (which  is  no'c  transited)  nor  the  ^ord  «conven- 
tionnel    (which  is  translated  "stipulated")  are  more  applicable;  that  the  re- 
nuncmtion  ,s  of  these  specific  kinds  of  dower  only,  whatever  they  may  be  and 
does  not  amount  to  a  general  renunciation  of  all  and  every  kind  of  dower     Thé 
maxim  exjjressw  unius,  <fec.,  is  invoked  in  aid  of  this  argument. 

_  The  popular  meaning  of  "coutumier"  is  ,,robab'y  as  different  from  its  Ie«al 
signification  as  the  legal  and  popular  meaning  of  the  word  customary  is  with  us 
If  a  word  of  art,  it  is  not  expounded  by  the  evidence,  nor  is  it  stated  whether  it 
18  used  as  a  word  of  art  or  in  a  popular  signification.  It  would  be,  I  presume, 
clearly  wrong  to  apply  any  technical  interpretation  which  we  might  give  to  the 
word  "customary,"  to  the  French  word  co«<Mmier, 

In  the  absence  of  such  evidence,  I  think  we  should  view  the  contract  as  re- 
ferring to  the  law  of  Lower  Canada,  and  intended  to  operate  on  real  property 

which  I  feel  fortified  by  the  consideration,  that  according  to  that  law  the  moaey 
covenanted  to  be  paid  to  the  widow  forms  a  charge  or  lien  on  the  real  e.tate  of 
the  husband  situate  in  that  part  of  the  province. 

I  therefore  conclude  that  the  plea  itself,  if  ail  proved,  would  not  afford  an 
«nswer  to  the  demandant's  claims  for  dower  out  of  land  in  Upper  Canada,  and 
the  later  part  of  the  plea  is  actually  disproved.  The  defence  is  pleaded  on 
«quitablo  grounds,  but  unless  a  different  construction  than  the  one  I  have  adopt- 
ed be  given  to  the  contract,  the  defence  would  no  more  be  available  in  equity 
than  at  law.  ^     ■^ 

The  second  plea  is  certainly  disproved. 

In  my  opinion  the  postea  should  be  delivered  to  the  demandant. 

Richards,  J.— I  concur  in  the  construction  placed  on  the  marriage  con- 
tract,  and  that  by  its  terms  it  does  not  deprive  the  demandant  of  her  dower  in 
lands  situate  in  Upper  Canada,  evea  if  it  were  held  to  be  binding  and  in  force 
here.  ® 

Considering  the  way  in  which  the  instrument  was  executed,  and  the  fact 
Ahat  the  demandant  was  a  minorât  the  time  of  its  execution,  as  well  as  the  effect 
It  might  have  by  the  law  of  Lower  Canada  to  bind  the  after  acquired  property  of 
the  intended  husband,  if  duly  registered  there,  I  am  not  prepared  to  decide  that 
such  a  contract  can  be  considered  as  binding  so  far  as  relates  to  real  property 
situate  in  Upper  Canada,  whatever  may  be  its  effect  on  peraona'  property  in  this 
part  of  the  province. 

*  Per  Curiam.— Judgment  for  demandant. 

(A.*.) 
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COUR  DU  BANC  DE  LA  REINE. 

EN  APPEL  DE  LA  COUR  SUPERIEURE,  DISTRICT  DE  MONTREAL. 
MONTREAL,  Ibr  JUIN,  1863. 

Coram,  Atlwin,  J.,  Meredith,  J.,  Mondklkt,  J.,  Bkrthelot,  J. 

No.  27. 
BOURASSA, 


ET 
BEDARD, 


ET 


Demandeur  en  Céur  Inférieure, 

Appelant,. 


Défendeur  en  Cour  Inférieure, 

Intimée^ 


BOURASSA,  FILS,  et  ai, 

Appelants  par  reprite  d'imtance, 

ET 

BEDARD,  et  vir, 

Intimés  par  reprise  d'instance. 
Jugé  ;-Que  paru  loi  du  pays,  le  Donateur  a  le  droit  do  prohiber  au  Donataire,  du  vivant  du  Cona. 
.Z:    ■"*,^**'°"  ^"^  '''<"'»  ^'"»°«s  sous  peine  de  mMité  et  que  telle  proWbition  comprend  et 
embrasse  l'aliénation  par  acte  de  dernières  volontés. 

Cet  appel  avail  éto  interjette  du  jugement  rendu  par  la  Cour  Supérieure  à 
Montréal,  le  30  Avril,  1858  ot  rapporté  à  la  page  48  et  seq.  du  3  Vol.  de  la 
Collection  de  décisions  du  Bas-Canada.    L.  C.  J.  (*) 

Le  jugement  delà  Cour  Supérieure  a  été  infirmé  et  le  jugement  de  la  Cour 
,d'appel  est  motivé  comme  suit  : — 

La  Cour  après  avoir  entendu  les  parties  par  leurs  Avocats,  sur  le  mérite, 
examiné  le  dossier  de  la  procédure  en  Cour  de  première  instance,  les  Grief» 
d'Appel  et  V-i  Réponses  à  iceux  et  sur  le  tout  mûrement  délibéré  : 

Considcrant  que  par  la  loi  du  pays  le  donateur  en  un  acte  de  donation  entre- 
vifs a  le  droit  de  prohiber  au  donataire,  du  vivant  du  donateur,  l'aliénation  des 
biens  donnés,  et  ce  sous  peine  de  nullité  de  tout  acte  d'aliénation  à  ce  contraire 
et  que  telle  prohibition  d'aliéner  embrasse  et  comprend  en  pareils  cas  l'aliénation 
par  acte  de  dernières  volontés,  qui  est  vis  à-vis  et  quant  au  donateur  un  acte 
d  aliénation  entraînant  tous  les  effets  d'un  acte  d'aliénation  entre  vifs 

Considérant  que  dans  l'espèce  actuelle  lo  dit  Hubert  Bourassa  le  donateur  au 
contrat  de  mariage  du  vingt-deux  octobre  mil  huit  cent  vingt-sept,  reçu  oevant 
Mtre.  Barbeau  et  confrère,  notaires,  entre  son  fils  François  Bourassa  et  Florence 

^nMl!^"I  "'"''./^^'■f  '^^  .^'^f«"^'°  ^«  ^''"  vivant,  (ce  à  quoi  il  avait  «n  juste 
intérêt)  à  son  fils  le  donataire,  l'aliénation  des  biens  à  lui  donnés,  à  savoir  des 
trois  immeubles  y  mentionnés  et  désignés  comme  suit  on  la  déclaration  en  cette 
cause , 

Considérant  que  par  son  testament  du  dix-neuf  janvier  mil  huit  cent  cinu- 
uan  e  SIX    reçu  devant  Mtre.  A.  Beauvais,  notaire,  et  deux  témoins,  le    ie'u 
François  Bourrassa  en  instituant  la  dite  Scholastique  Bédard  sa  seconde  femme 
u;nq-l>ér^^^  puaucuneZ; 

(*)     Autorités  dos  Intimés n  Tniiiiian    «    mo    ~  «».    ^T    ~Z      T"       T 

P.  -m,  20.,  no.  22.-Jour„a.  d«  Aod:  ^7  jiun,' nuZ.Dig::;e*;:i  i^rï^D;  L^'^' 
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SSltllr''"  la  propriété  les  biens  cidessus  désignés  qui  avaient    Bouras«,et 

P     et  lirs  dVln  r»        r.  ."'  '"  '''''  ^''''  '^  ^''  ^'^''^  Bourrassa  son  père      ^^ 
par  et  lo  s  de  son  dit  contrat  de  mariage  du  vingt-deux  octobre  mil  huit  cent  ««""T 'A*- 

ztT6i:zzT'''V:r/  '-  ^^^  ^'^^^-'^  ^— •  et;:  païconsé-  ^^'-*- 

quent  la  d^te  Scholastique  Bédard  ne  pouvait  pas  invoquer  le  dit  testament  Dour 
repousser  l'action  du  dit  Hubert  Bourassa  en  tant  qu'elle  ava  t^o     obTet  deTé 
lamerla  propnété  des  dit  trois  immeubles,  et  qui  par  conséquent  Ty  a  e  reur 
dar-s  le  jugement  de  la  Cour  Supérieure  du  trente  avril  mil  huit  cent  dnqulnte^ 

jugement  avec  dépens. 

la  ,..f;=^"«^Cour  procédant  a  rendre  le  jugement  qui  aurait  dû  être  rendu  par 

a  conl  r  ®T  "'""•";;  '"  '^'"^"'^'^  ^*  «^^^'^-^  ^°  ^'*  Hubert  Bourassa  et  su 
la  contestation  liée  sur  icelle  par  la  dite  Scholastique  Bédard. 

Considérant  que  bien  que  le  testament  du  dit  fou  François  Bourassa  n'a  du 
conférer  à  la  dite  Scholastique  Bédard  aucun  droit  de  propriété  quanT  u"  dits 

Zlv       .     If    ''"  ""''''''"'  ^"  ^'■*  ^^"  Franco»  Bourassa  en  tous  les 
dud    hT  X      '''""'  légalement  disposer,  a  débouté  et  déboute  l'action 

oui  .!,?"!  ^  "^  '"  *""'  ^"''"'  '^  "'PP^^'  '^^  ^''«"^  faisant  partie  de  ce 

qu.  composait  la  communauté  de  biens  qui  avait  existé  entre  le  dit  feu  François 

2tT   T        T  f«»  François  Bourassa  pouvait  disposer,  ou  a 

Hubert  Bourassa,  son  père,  à  titre  de  donation  en  vertu  de  son  dit  contrat  de 

ZTn.     P"^   r"  ""^'^''  "'•  ^"^'  ^^"*  ^'"«'-««P^  «^«°  P'°l>ibition  d'alié- 
ner  en  manière  quelconque. 

Et  la  Cour  adjugeant  sur  l'action  en  tant  qu'elle  peut  avoir  trait  aux  dits 
trois  immeubles  c-dessus  désignés,  a  déclaré  et  déclaro  que  les  dits  Appelants 
par  reprise  d  instance  en  leurs  qualités  de  représentants  légaux  du  dit  feu  Hu- 
bert Bourassa  le  demandeur,  sont  propriétaires  es  dites  qualités  des  dit.  trois  im- 
Zé  277.7 '''f/"  Hubert  Bourrassa  l'était  lui-même  à  compter  dTjour 
du  décès  du  dit  feu  Hubert  Bourassa  et  ont  droit  aux  fruits  et  revenus  d'iceux  de 
puis  le  neuf  juin  mil  huit  cent  cinquante-six  jour  du  décès  de  ce  dernier. 

^  en  conséquence  ordonne,  adjuge  et  condamne  les  dits  Intimés  par  re- 
prise d  instance  et  es  dite  qualité  à  livrer,  rendre  et  remettreaux  dits  Appelants 
par  reprise  d  instance  la  jouissance  et  la  possession  des  dits  trois  immeubles  et  ce 
sous  quinze  jours  à  compter  de  la  signification  du  présent  jugement,  et  en  outre 
à  ce  qu  Ils  rendent  sous  trois  mois  à  compter  de  ce  jour  un  compté  vrai,  juste^ 
fidèle  et  sous  serment  et  accompagné  de  pièces  justificatives  et  suivant  la  lôï,  des 

Intimés  par  reprise  d'instance  do  se  conformer  à  rendre  !e  dit  compte  et  au  pré- 
sent jugement  qu'ils  y  soient  contraints  tel  et  ainsi  qu'il  jM^urra  appartenir  et  sui- 
vant  la  loi,  par  et  sous  l'autorité  de  la  Cour  Supérieure  en  la  manière  ordinaire 
vu  paîx-îi  cas. 
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'^  B3j"i" .  Meredith,  J,  delivered  the  judgment  of  the  Court  as  follows  :- 

^?  Rb,  The  Appellant,  by  a  deed  bearing  date  the  22nd  Oct.  1827,gaye  to  hia  son 

B«urd..t,ir.  f2«''%^,*"^'-«^*^'^^"î'i"»l  ««tat«;  one  of  the  conditions  of  the  donation' 
bemg  as  follows  .«Que  lui  le  donataire,  François  Bourassa.  ni  ses  hoirs,  nepour" 
ront,  du  vivant  du  don  -teur.  et  de  celui  de  sa  présente  femme,  ni  du  ;ivant  du 
survivant  d  eux,  vendr..  c«,  en  r^aelnue  manière  que  ce  soit,  aliéner,  le  tout,  ou 
partie  des  susdit  loto  .^.  ^.,^  ,,.  .,  permission  par  écrit,  des  donating  ou  d^ 
survivant  d  eux  :  su..  Jaqr.,1..  coalition  le  donateur  déclare  qu'il  n'aurait  pas  con- 
senti les  présente  V  et  qu'elle  n'est  pas  comminatoire  mais  de  rigueur." 

François  B-arassa.  the  Donee,  by  his  last  will  and  t.sUment,  bearing  date 
the  nineteenth  day  of  January,  1856,  left  and  bequeathed  to  his  wife,  the  Re- 
spondent the  real  estate  so  given  to  him  condiUon«i<v  by  his  father  ;  and  shortly 
afterwards  died  childless,  and  without  hruug  rovci«Ki  his  wî'l  His  widow  the 
Kespon-^^nt  as  his  legatee,  is  now  in  possession  of  the  property  so  given  to'  her 
husband,  which  is  claimed  by  the  Appellant,  the  Donor,  under  the  condition  con- 
tained  in  the  donation  so  made  by  him. 

, ..  J  ^  '"*'??  ^""«  ^"^  questions  under  our  consideration,  first^h  the  pro- 
hxbv^j.  dahiner  which  was  made  a  condition  of  the  said  donation,   a  valid 
conditioiJ  And  If  so,  then,  2ndly,  Did  the  deceased  violate  that  condition  by  dis- 
pos ^^g  of  the  said  property  in  favour  of  the  Respondent,  his  wife?    The  learned 
counsel  for  the  Respondent  in  the  course  of  his  argument  observed  that  there  are 
turee  different  points  of  view  in  which  a  défense  d'aliéné,-  may  be  considered  : 
-      Ist.  When  it  is  stipulated  in  favour  of  a  third  party  indicated  by  the  dona- 
tion or  will  ;  in  which  case  it  creates  a  subs  itution,  and  is  indubitably  bin-ling 
2ndly.  When  the  Défense  d'au,  er  is  accompanied  by  a  penal  caus. .  in 
l^mT        '"'""•'^  '""  ^'  '"'^'"'''^  ''^  '^'  «'«"'  '^  «  ^i°l««on  of  the  défense 

3rdly.    When  the  défense  d'aliénu-  is  pure  et  simple  et  sans  cause  in 

waich  case  it  has  no  binding  effect.    As  to  the  correctness  of  these  views.  1  have 

no  doubt  ;  but  at  the  same  time  I  believe  it  to  be  equally  clear  that  when  »  ^-•. 

fmse  dahéner,  m  a  donation,  is  stipuLv.'d  for  the  protection  of  the  rights  of  the 

donor,  it  is  binding  to  all  intents  and  puiposes. 

.t  V  l^A  '^'ïiî'  ''*'  "^aintairad  by  the  S  perior  Court  at  Quebec  in  the  case 
ofFafardvs^Bélanger  .  ;  and.  Umorer.  ntly  by  tl  is  Court  in  the  case  of 
Lynch  and  Hainault.  (f)  ^^ 

In  the  case  now  before  us  the  Donor  was  interested  in  several  ways  in  ore- 
veD*,,ng  during  his  life  tir  .k  alienation  of  *  .  real  eatate^.ven  by  him  to  hi. 
son.  In  the  first  place,  so  lon^-  as  that  proporty  rtmairo.i  in  the  poss^P^'on  of  ,he 
donee  or  h.s  children,  that  is  to  say,  in  the  pos...  oa  of  the  children  or  ,T,*nd 
children  of  the  donor,  it  decreed  in  favoir  of  ..«  latter  the  payment  of  an  ali- 
mentary  allowance  to  him  in  the  even*       -is  requiring  it. 


(f)  Lynch  and  Hainault,  6  L.  0.  Jari.c,  p.  306.    See  al.o  TroploBf    contrat  de 
k.w,  vol.  4.,  p.  67.,  no,  3061.-18  Demolombe,  no.  295,  p.  324. 
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his  so^n°  IZZ^  ^vm'  ^^  T"^^  '^'  P'     ^ty  to  remain  in  t"he  possessi^TTf 
hiSBon  andofh«  children,  the  Donor,  a,     ast  to  the  extent  of  the  value  of 

"^X'ziir ''''''  '"'''''''''  '-  '''-'^  '""^^  ^^-  ^-  «^^•»- 

«lienalinl'  Tf^'  '^"  ^T  ^"^  ""  "*''°''  '"  ^^P"^'"^  ^'«  «"'»  «^  ^^^  Power  of 
no  wH  fh  ^T"^'  ^"T'  ""^'''  '''^  '^'^'^  ^«*  «f  «"'  custom,  the  Do- 

nor  was  the  person  to  succeed  to  the  property,  in  the  event  of  the  Donee  dying 
m  the  possession  of  U  childless.  For  these  reasons  I  think  the  prohibition  d'l  if 
ner  m  he  case  before  us  was  a  valid  condition,  and  I  therefore  pass  to  the  con 
«derat.on  of  the  question  as  to  whether  the  Donee  violated  thL  condHion  by 
leaving  the  property  m  question  to  his  wife  by  his  last  will  and  testament. 

As  shewing  that  the  defense  d'aliéner  ought  not  be  understood  as  referring 
to  testamentary  dispositions,  the  learned  counsel  for  the  Respondent  drew  ouf 
îat!u  ""  iJf  '  r'^'  '"  ^°"'^'""  ^«  ^^^«'°^^'  ''^'''^'  ^«  ^  follows  :  Si  le  tes- 

termr:  '"  ^'"'''  ^'""'""  '"  ^'«'^^  «^  ^'^  ^"^«"t  «^  ajouté  ces 

termes  .    par  ce  moyen,  les  biens  ne  sortiront  jamais  de  la  famille,"  il  en  peut 

disposer  librement  par  testament,  môme  en  faveur  d'étrangers! 

But  m  the  case  supposed  in  the  passage  just  quoted,  the  term  of  the  limita- 
tion is  the  lifetime  of  the  donee,  whereas  in  the  case  before  us  the  erm  of  Le 
lunitation  is  the  lifetime  of  the  do       ;    and  this  difference  it  appears  to  me 

Thta^tr-rr'""'  ""''^  each  other  as  to  the  point  under  ^0^11^: 

Ihe  authority  however,  upon  which  the  learned  counsel  for  the  Respondent 

mainly  rehed,  is  to  be  found  in  2d  Furgole  p,  62,  (Ed.   1777,  p.  46),  and  is  in 

est  prohibée  Î  Nous  ne  parlons  pas  des  biens  dont  la  loi  ou  la  coutume  défendent 
a    nation,  comme  sont  les  biens  chargés  de  substitution  ou  fidéi-commis  ett 

rhérit^T"'     ;"''"''' ''''^"*'^P^^P^ 
."testànlt         ^^''  ''"'  '"'"*^'  ^"'  ''  '"*'''""  "^P^"*P-  d-P«««' 

tam.^  Cette  difficulté  doit  être  résolue  par  cette  distinction  ;  ou  la  prohibition 
da  léner  peu  avoir  reffet  d'un  fidéi-commis,  comme  si  elle  es't  en  faveufde  ce. 
tannes  pe...  ,,  ou  afin  que  les  biens  demeurent  dans  la  famille,  ou  afin  qu'ils 
ne  80  tent  PO..C  de  la  famille;  ou  bien, -lie  n'a  point  l'effet  d'un  fidéi-comm 
Quand  a  prohibition  d'aliéner  n  a  point  de  cause,  et  qu'elle  ne  peut  pas  p"  ire 
un  fidéi-commiB,  rien  n'empêche  que  le  possesseur  n'en  puisse  disposer  par  tes! 

Tl  7  IT  P'""  '°""""''  '"''■''''*■'•  ^'««^  ^'  ««"^i"«"'  «o°»'«"n  de.  Do  ,  ura  >. 
««rr  f"*  °^^'^"''''*^"  "''';«1>  I  d««i-  to  make  with  respect  to  the  ab^ve  ml 
sage  IS  that  It  seems  to  make  a  distinction  with  respect  to  prohibitions  t  •^o.^le 
between  tes l.mentary  alienations,  and  alienations  by  acts  Ler  vivos,  which  is  t 
vanance  with  what  many  oth...  highly  esteemed  a'uthoi.  have  w;it;n  on  the 

_    According  to  Furgole,  a  prohibition  to  alienate  if  it  be  m«.l«  .««...«,,   ur,A   ' 
oe^nsufilcieul  to  cj;eate  aâde^co,.,mis,  cannot  have  the  effect  of  "preventing  ~i^ 
t  RouB.eau  de  LaCombe  p.  6Ï3,  Tei^bTTubstitutlon,  Sec.  ^    DiTlilï^ 


Bounwrt,  et 

Bedard. 

et 

Bourawa  Vilt, 

et 
Bedard,  et  vir. 
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Bounwaa  Fils, 
Se^»rd.  et  vlr 


"'    !!!'•■ 


»-pet     amentary  prohibitions;  but  may  have  tbe  effect  of  preventing  alien^r.ns  in- 
^-"'""   'y'^fr^''  \^«"<^-«  «l-o«t  «"  the  other  authorities^   bli  h  Xat  a 

sav8  ^  U«'L  "  r:T  "'^''^^  ^*'  '"'^'^  *'°^'"'°"  *°  ^"°^  5»^  anothercaae, 
8ay8,  Les  bis  ont  résolu,  par  une  décision  générale,  que  lorsque  la  prohibition 
est  pure  et  simple  et  sans  cause  elle  ne  produit  aucun  effet  "  P'«'»>''"'o° 

Pothier  t  says,  «  La  simple  défense  d'aliéner,  lorsque  le  testateur  n'a  pas  té- 
moigné en  faveur  de  qui  il  refusait  cette  défense,  ne  passe  à  la  vérité "u^  pour 

-^puTélnTnVp'^^^^^^^  ^"^"^^"^^"^  '^^'  ^«^^---  ^'''«U 

Toi!i?r  ^^'^'^f  «^  J"«*/ted  which  are  conformable  to  the  opinions  of  Henrys, 
.^2       Sr^*1    "•^"'  ""■'*'"'  '^"*"^  ^°''"«^  ^«  '^^«P«°'  '^^  to  me  a 

poZnt.  "°  "    ^^  *'"^°^*  '°  ^''^  p*^^^^  ''■'«^  ^y  ti^^  R«^- 

The  second  observation  which  I  desire  to  make  with  respect  to  the  passage 
quo^d  from  Furgole  is  that  the  case  thus  referred  to  is  where  ^«^.ÏÏZ 
^  aliéner  n  a  pas  de  cause,  et  ne  peut  pas  produire  un  fidéi-commitf  ;  whereas  in 
the  present  case  the  prohibition  d'aliéner  a.  I  view  it  although  it  did  not  pro- 
duce and  was  not  intended  to  produce,  a  fidéicommis,  has  a  sufficient  cause  in- 
asmuch as  It  tends  to  protect  the  interests  of  the  donor,  as  I  hav  alreX 
shewn  in  several  important  respects.  ^ 

The  important  question  with  respect  to  which  the  opinion  of  Furgole  has 

iTotf  alt       '""'"'  "^"^  '^  "^  ''"'  '^'^'  '''^^'  ''  ^''^^'^i'^^^ 

hibé  dahéner  a  le  pouvoir  de   disposer  par    testament   des   biens  compris 
n  a  prohibition  et  qu'elle  ne  s'étend  qu'aux  contrats  d'entrevifs  ;  "   and  t^  the 

ZwtrSs  r  "''"'  ''  ''-'  ^P'"^^"  ^'""^  «'-  ^'«  -"  ^P-o»  -  tte 
"  Je  ne  puis,  néanmoins,  suivre  ce  sentiment  en  quittant  l'opinion  contraire  oui 
est  presque  universellement  reçue  par  tous  les  Docteurs,  lequels  trnent  ouè 
quoique  le  testateu.  n'ait  que  simplement  prohibé  au  légaUirl  d'aliéner  hors  de 
lafami  le.  il  perd  toute  la  liberté  de  disposer  de  la  chose  qui  lui  a  é té  Zée 
aussi  bien  par  testament  que  par  contrat  entrevifs."  * 

r.rl^^f'^1-  '''  '°"'**"*  'ï""  ce  mot  aliéner  comprend  dans  sa  signification  soit 

Ta  r  Sraïr'"'"  f  -i'-.  P"l-quels  un  bi3nL  transféré  à 
un  autre.  C  est  la  définifon  que  les  Jurisconsultes  donnent  vulgairement  à  ce 
mot;  al^auo  disent-ils.  est  juris  dominii  que  a  nobis  translatio.  et  cet  HiLn 

lundodotah.  Est  ahenatio  omnis  actus  per  quem  dominium  transfertur  Si  h!«„ 
que  comme  le  testament  n'est  pas  moins  translatif  de  proprié  té  au  WntafH 
s'en  suit  que  c'est  une  espèce  d'aliénation;  ce  mot  n'aZ^rL  H?       .     r 

t  g>si«rv;;i:"râ^;;;iai;ita,i::;r5Îf  ""°"''  ^""^  "••  «"•■  ^.  p-  '.  ^o.  32». 

^^J  Ricard  donations.  Vol.  2,  p.  326.    Des  subsiitutions.  Traité  3,  Chap.  7,  p„t  1.  No  , 
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volonté.    Aussi  avons-nous  une  disposition  formelle  de  la  loi  :  Si  quia  8S  cer-   Bo«n«.et 

mot  d  aliénât  on.    Centum  esse  sancimus,  quod  etiam  illa  de  cœtero  videbitur  ^""^  ^"^ 
earumdem  fu.sse  rerum  alienatio  qu«  in  testamento  genitoris  ve^gZtriÎZ  ^^  •''" 
sj>ec.aherre^,guendo,  vel generaliter,  heredem,  institnendo  facia  Jt  '    '^ 

la  the  Nouveau  Denizart  it  is  also  said,  «  La  défense  d'aliéner  comorend 
toutes  sortes  d'aliénations  soit  non  gratuite  comme  la  donation     oit  ZuUe 

œées,  soit  à  cause  de  mort  comme  l'institution  d'héritier  et  de  less  " 

The  writer  then  refers  to  the  opinion  of  Faber  and  adds  :  "mÎs  son  opinion 
est  «,hdement  refutée  par  Ricard."  And  in  Brillon's  Dictioiinai^  des  A  Z 

tenns:  Faber  fent  que  le  prohibité  d'aliéner  n'est  pas  empêché  par  cet^nr^ 
hibU.on  de  tester.  Ricard  tient  le  contraire,  avec  les  autres  Doctu^  p  ^e  o.^ 
le  mot  aliéner  comprend,  dans  sa  signification,  soit  propre  on  oSire  Z! 
sortes  de  moyens  par  lesquels  un  bien  est  transféré  à^n'ant™.  «  ^  ali  'aS 
omnis  actus  per  quern  dominium  transfertur,  etc.  L.  I.  C.  de  fundo  do ta^  ' 

Fra„.«   f  ""Tr/^'l  '^'''''^^'  ^^  ''"*^«"'y  «"<l«r  the  modern  law  of 
France  also  will  be  found  to  be  in  conformity  with  the  opinion  of  RidrJ 

Demolombe.speaking  of  the  défense  d'aliénations,  puts  thequestion    "  Mafs  Ô™ 

prendrait-cHe  aussi  la  défense  de  teste,  de  dispoir  par  tLZn"*  anf  b    ays," 

somewhat  r^mblesthe';rrt!:t,t^^^^^^^^^^^^ 

*  Bercher  vs.  C.  Amiof. 

de^ltu«bfef'^"V"^'"''^"'"^^''«^'•  f-"*  ""  partage  anticipé 
de  tous  leurs  b  ens  entre  tous  leurs  enfant^  sans  réserve  d'usufruit  à  leur  profit 

ru  H  "  t7'T:  •*"  ''l  '"f ''"  "«  P°""-''  P««^-^  ï«  durée  de  c^t'u". 
f™  t      vendre,  échanger,  hypothéquer  ou  aliéner  de  quelque  manière  que  ce 

En  1831„  Louis  Bercher,  l'un  des  enfants  décéda  sans  postérité   laissant  u. 

qu  lui  a  été  attribuée  par  la  donation  précitée.    Les  donateurs  auxquels  ê 
dniandé  le  paiement  du  legs,  répondent  que  les  biens  par  eux  donnés  à  leu^ 

hibait  toute  a  lénation  de  la  part  du  donataire.  Jugement  qui.  considérant  n-,« 
cet  e  dause  «enlevait  pas  ,a  faculté  de  disposer  pfr  testamlt'  et      e  par  lïr 
747    C.  civ   les  époux  Beroher  héritent  exclusivement  des  bieus  de  leur  fi  a 
donataire  prédécdé,  les  condamne  au  pdement  du  legs. 

•   Vnntr    riAnU  .   ir-»    ^    _.    >..    ..  ,^    .     ""  '    ■"       '  ""  ■  "— -■ 

t  BdUon  Dicl.  ta  „su,  Vol.  1,  p.  la.,  ï.^,  i,M..L,  kI  «.    ^  "••  '' 
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This  judgment  was  confirmed  by  the  Cour  Royale  do  Paris,  and  afterward»  on 
10  2d  Januarv.  1R3R  J>,7  ih^  n^.,..  ,i„  n......  -  .      '      "  ""•«'^'»»ra» on 


-1  I 


Bourua»,  ot 
Bodard.        ,     „    '     "  -^  "'^  ■"""' "">  "'e  ao  raris,  and  aflerward»  on 

Bou»lriU.  t^ll:72'  ]T^  '^  ^'t^°"''  ^'«  ^-''^'-'  --f  theLonsiderants  ;?  the 

3u^f»if  h"  -if  ^      7  P"  "°''''  '"^  "'■"•^'•^^  '"^«<1"^^  P«'-  °«^t«  interprétât  on 
qudta,t  d  a,  leur,  exclusivement  dans  ses  attributions."  There  is  this  ditTerenco 

rtl.^     I.T^ 'Tr^ " * '^«""^^ -^^ '^' "'^y p'-«p'"-*y  ^oid subject 

■       Dello    k"'  ^  '''''•'"'\"'''''''  -««  "«^t  so  in  the  case  of  Bercher  vs.  Amiot. 
Demolombe,  as  supporting  the  judgraentin  Bercher  vs.  Amiot,  savs,  «  Et  l'on 

KllT  '^''"'  ^"''"'^'  '^'''  '''  ""'"«''  '^""•^  <=''-«  ««t  t- '«;,  et  que  la 
10,  ene-mfimo  distinguant  ces  deu.  modes  de  dispositions  ne  ddfend  pas  toujours 

o^iiroras'forwsT"'^"'  '''"'  ''^"""•"  ^'^  *""^'  ''^^  ^'^«^  ^■-- 

portés  à  penser  que,  généralement  la  condition  de  ne  pas  aliéner,  du  vivant  du 
donateur  imposée  a»  donataire,  devrait  s'étendre  à  la  disposition  p     t  st„ln t 

taZ  d  Vr:r""  ""^''î^'  '''^^  ''■  ^-^  ''''>  «"^^-^  "-  questioTa-       r'é- 

^  l' Z  r      ?"  /  ""''"''^  ''"'  '""^•"''"  '^'""  '«  *•*'  •'«  ««nantir  l'efficacité 
d  un  droit  ,1e  retour  à  son  profit?  la  circonstance  qu'il  aurait   , té  dit  que  l'allé- 

ellTr  '"  Tt '■" .""  '^  consent^nltdu  c.onatou,  scrateL    e 

une  preuve  de  plus  qne  la  disposition  par  testament  a  été  interdite  au  donataire 

«.mp.  Bourges  14  Dec.  0  1862,  Chabot,  Dec.  ,863,  ir.,408.  Pa  i;.    5  Av  r.' 

1888,  Cretan,  Dec.  1868,  II.,  362.)    .  ' 

the'^OOtrt f  m/'^Ï'  ""^''l'  !' n' "'^'''"^  ^  '^  Domolombe,  will  ba  found  in 
the  89th,  Vol.  of  the  Journal  du  Palais,  p.  612. 

Thp  marginal  abstract  i»  ah  follows  : 

•Tee    réserve  d'usufrnif,  l'ascendant  donateur  a  interdit  aux  donateur,   sou 
peine  de  révocation  de  la  donation  d'aliéner  ou  hypothéquer  les  b   n"l    é 
penda  t  la  vie  du  donateur,  n'est  ni  prohibée  par  la  loi.  ni  contraire  4  l'ordre  pu 
n.o,  et  a   poiir  effet  de   réserver  au  profit  du  donataire  le  droit  de  retour 
.uoce«,oral  crée  par  l'art.  U1,  cod.  Nap.  par  conséquent  d'empCoher  quo  les  dTu 
biens  puissent  Ôtre  légué*  à  son  préjudice.  quo  les  aiu 

;  T'Tf^l  ^'"  ^*^'*  '^««'•""hcr,  1862,  cited  by  Domol  ,mbo,  will  be  found 
n  he  fl2d  Vo  .  journal  du  Palais,  p.  329.  and  the  heading  of  th.  c«.e  io  in  th„ 
ollowing  woMs:  "  Est  valable  et  obligatoire  l'interdiction  imposée  par  alla 

Ono  of  »he  oonsidoranf*  of  thn  ;»,!».»««.«/ 4t.- ,4,.    ^        .    . 

^r^-|n«  wor..  :  Qi.  .•interdiot^,;7Snër"doir;:::„r-d;:::;  i;:;*^: 

sentomont  de.  donateurs  éUnt  ,é«.rvé  pour  la  validité  de  l'aliénation  par  cela 
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BonnuM,  et 
Beaara, 

et 


«ême  «8t  exclue  la  faculté  de  tranmettre  par  testament,  puisque  le  consente 

ment  nécessaire  ne  peut  intervenir."  -. 

In  determining  the  present  case  it  is  proper  to  bear  in  mind  the  observation  ^^^^' 
of  Demolombe:  Be<Urd!  .t  vj,. 

"  La  circonstance  qu'il  mirait  été  dit  que  l'aliénation  ne  pourrait  «voir  lieu  des 
biens  sans  le  consentement  du  donateur  serait  encre  une  preuve  de  plus  que  la 
ctisposuion  par  testament  a  été  interdite  au  donataire,"  a  clause  of  that  kind  is 
also  made  the  basis  o  one  of  the  considérants  in  the  arrêt  of  the  14th  Decem- 
ber, 1862,  and  a  similar  oiauE,-  we  must  recollect  is  contained  in  the  deed  before 
us,  which  declares  m  the  terms  already  mentioned  that  no  alienation  shall  b. 
made  of  the  property  m  question  for  the  period  already  mentioned.  "  Sans  la 
permission  par  ^crit  des  donateurs  ou  du  survivant  d'eux,  sans  laquelle  condi- 
tion le  donateur  déclare  qu'il  n'aurait  pas  consenti  les  présentes,  et  qu'elle  n'est 
pas  comminatoire,  mais  de  rigueur." 

I  shall  merely  add  that  if  the  rfe/.n,e  d'alUner  in  the  case  before  us  is  to 
be  treated  as  valid.  It  must  be  so  treated  on  the  ground  that  it  may  reasonably 
be  regarded  as  having  been  stipi,l«Uxl  for  the  protection  of  the  interesU  of  the 
donor;  and  these  interests,  it  is  plain,  were  as  liable  to  be  defended  by  a  testa- 
mentary  disposition  as  by  an  act  inter  vivos.  It  would  therefore  be  unreasonable 
to  say  that  a  stipulation  which,  in  the  most  comprehensive  term,  forbids  all 
alienation,  was  intended  to  include  alienations  by  deeds  inter  vivo,,  and  not  to 
.nclido  alienations  by  wilK  because  it  se -,ns  to  me  cerUiu  that  a  testamentary 
dispc  ution  m  favour  of  a  person  not  the  heir  of  the  testator,  which  ha.  the 
effect  of  making  the  thing  bequeathed  the  property  of  another,  must  at  least  b* 
considered  m  one  respect  an  an  alienation. 

Upon  the  whole,  after  a  careful  consideration  of  the  ca«e,  it  seem,  to  me  upon 
principle,  ns  well  as  upon  authority,  that  the  défense  d'aliéner  in  the  cosebefoi-e 
us  IB  valid. 

That  it  embraces  testamentary  dispositions  as  well  ns  other  descriptioi  of 
a. enat:on8,-and  therefore  that  the  Appellant  has  reason  to  complain  of 
the  judgment  of  the  Court  below,  in  co  far  as  it  maintains  the  leg^u-u  of  iho  pro- 
perty  m  (luostion  by  the  donee  in  favour  of  the  Respcndent 

SLt^  cSi.'"  ^'^P^""'-     '"'«""^"'  "'  ^""^'  ^'^'^  '— '• 

P.  R  Lafrmayr,  for  Respondent. 
Magloire  Lanctot,  Counsel. 

fv    H.  L.) 

SUPERIOR  COURT. 

MONTRKAL,  17th  MAY,  1869. 

Coram  Honk,  J. 
no.  786. 

Mtuim  vs.  PMlbin. 

The  plaintiff  in  hi»  deelaration  alleged    that  the  Defendant    at  the  ciiv  of 
Montreal  qn  lb.  12th  day  of  Novao*6r,  1801,  in  aud  by  «cort.in  memorandum 
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muHen 

vs. 
Phllbln. 


n 


4 


in  writing  agreed  with  the  Plaintiff  actinfr  bv  bis  dnlu  „„.>,„„.•  j  ~ 
and  attorney.  Wi.lia.  Maxwell,  to  ^^.^X^lZ^^:^  aT^ 
Kerfut  property  and  owned  by  the  Plaintiff.  The  Defendant  agreedTpay  or 
the  sa,d  land  the  sum  of  «210,  "  to  be  paid  in  cash  on  passing^h  deeds'tt 
pnrchaser  assuming  all  duos,  renU.  et  cetera,  that  might  be  thon^due  and  accr  ed 

said  I  lamtiff  acquired  tU  sa.d  lot  of  land  and  premises,  said  deed  of  sale  to  be 
completed  on  or  before  the  18th  day  of  November,  1861  " 

bot?L^Ïl""'^."'--'"'^'^u'^''    "'^'^^"«^    ^'^'^    '■'«^"«"tly    offered 
both  verbally  and  m  wntmg,ana  by  a  notarial  instrument  to  execute  in  Defen- 

dants  favor  at,  tie  deed  to  the  said  land  upon  the  terms  set  forth  in    he  «grel 

aTiiiT^PiStï:  '^'°"'^°^  '-'  ^''''  '-'-''  -'  -^'-'^^  ^^^^ 

The  Plaintiff,  by  the  conclusions  and  prayerof  his  declaration  asked  thaf  fh» 
said  agreement  of  the  12th  November,  1861.  in  relation  to  e  pil  by  t^^^^^ 
Defendant  of  the  said  Kerfut  property  might  be  declared  in  fuUforce  and  oW 
gatory  upon  the  Defendant  ;  and  that  the  Defendant  be  ordered  within  such  deïï 
as  the  Court  would  appoint  to  sign  and  execute  a  title  deed  of  the  sahi  J 
perty  subject  to  the  condition,  of  the  said  memorandum  in  writing  and  for2' 

Pl2iffT".rn"r''^'^'^      ^^«  «aid  property  he  conveyed VyThe  s  ^ 
Plam  ,ff  to  he  Defendant,  and  that  the  Defendant  should  pay  in  cash  thi    urn 

iLl   n."    .'"'r^r'^  "*^°''^  '^«™"-  '«''^  18th  d'ay  of  November 
1861  t.    pa.d.     That  the  Defendant  should  thereby  agree  and  bind  himseT  to 

pay   to  the  exoneration  of  the  Plaintiff,  all  dues  and  rents,  that  istoTv   j^ 

scgnmnal  dues  and  rente  of  whatever  nature  to  which  the  said  nronertV. 

was  or  might  be  found  subject  to,  and  which  might  be  fo  nd  to  haTe  Tecome 

due  smce  the  sale  to  the  Plaintiff  of  the  said  property  by  jln  Boston  F 

:  ::uCr  ;^^    -'  ''-'f^^^  ^''^  ^^^'^^^^^^ 

avail  the  parties  in  he  cause  as  a  title  deed  to  the  said  property  subject  to  the 
conditions  and  for  te  price  aforesaid,  and  that  the  Defendant'migh  be  ondemn 

The  Defendant   pleaded    that  he  wh  nnt  Kn..nJ  i     4i 
Tb.  ri.i„tiir  p,„,^  lbc.lleg.lmD, of  l,i,J«,l„„i„„. 
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«very  descnphon  of  charge.  On  the  22ncl  November,  1861,  the  defendant 
bought  this  property  owned  by  the  Plaintiff,  Mr.  Thos.  Mussen.  The  defendant 
assumed  a  I  dues,  rents,  <kc.,  that  m'ght  be  then  due  and  accrued,  since  the 

M       ,L'f  i"  ^®^°'  '^'^  ^'''^  °^  »*'«  '°  be  completed  on  or  before  the  18th 
JNov.,  1861.    The  defendant  signed  a  memorandum  stating  that  he  accepted  the 
memorandum  of  sale,  and  would  comply  with  the  conditions.    The  defendant 
findmgout  that  It  was  charged  with  the  commutation  fine,  and  liable  to  a 
Seigmonal  rent,  refused  to  take  the  property.    The  Plaintiff  offered  him  the 
It  e  deed  bat  he  refused  it.    The  Plaintiff  now  brought  his  action,  praying  that 
■  ff  the  defendant  refused  to  take  the  property,  the  judgment  of  the  Court  should 
ava.l  the  Plaintiff  in  heu  of  a  notarial  instrument.    The  amount  of  the  defend- 
.  ants  plea  was  this,  that  he  purchased  the  property  free  and  clear  of  all  charges, 
•oeigmonal  or  other,  and  that  if  the  property  could  be  given  to  him  free  from 
these  charges,  he  w^  willing  to  take  it,  but  not  otherwise.    Secondly,  he  was 
wilhng  to  take  the  deed,  if  the  Tlaintiff  would  give  him  security  against  any 
demand  for  these  charges.    The  Court  had  to  determine  whether  the  defendant 
was  justified  in  hiB  pretension  that  he  purchased  the  property  free  from  all 
•Se.gn.ona    charges.    This  property  was  situate  in  the  Seigniory  of  Larrairie 
wher3  by  law  the  Seigniorial  commutation  fine  is  imposed.    This  was  one  of  thé 
exceptions  in  the  law,  and  the  defendant  should  have  noticed  it.   As  to  Lie  Lod, 
et  vente»  there  could  be  no  doubt.    They  existed  in  virtue  of  the  law,  and  the 
defendant  was  bound  to  know,  not  only  that  the  commutation  fine  existed  but 
that  the  Lods  et  vente»  existed  also.     And  being  bound  to  know  this  much,  he 
was  bound  to  know  all  that  of  which  he  declared  and  complained  that  he  was 
Ignorant.     But  there  was  more  than  this.     It  seemed  that  a  memorandum  had 
been  signed  in  which  the  defendant  assumed  "all  dues,  rents,  &c.  ;  that  may 
.have  accrued  since  the  Shei  Ts  sale  of  1860,  Ac."    This  included  everything. 
And  if  the  duos  and  rents  had  accrued  betwen  the  time  of  the  Sheriff's  «a'e  and 
the  date  of  the  memorandum,  was  it  net  hj«  busines-s  to  know  that  they  were 
accruing  and  would  continue  to  accrue  in  the  future?    TI.g  defendant's  preton- 
«ion,  therefore,  that  he  purchased  the  property  free  of  all  charges,  was  not  well 
founded.     The  other  plea,  that  ho  would  t*ke  the  property  on  security  being 
given,  was  illegal,  and   both  pleas  must  bo  dismissed.    The  next  point  was- 
could  the  Court  give  the  defendant  a  title,     lie  pnroh.is  -!  the  pioperty,  and 
refused  to  pay  for  it.     There  would  bo  no  difficulty  had  it  botn  an  action  « 
mpto,  for  the  Court  of  Appeals  had  in  this  case  «auctioned  the  conferring  of  a 
title  on  a  man  who  appealed  to  it,  although  it  seemed  u)  i.e  a  strange  «erciso 
of  authority.     But  in  the  case  of  an  action  ex  vmdito,  there  was  no  such  pr«. 
cedent  or  authority  for  giving  a  titl...     A  case  had  once  before  oomo  before  thir 
Court,  in  which  the  party  was  condemned  to  take  the  property,  but  in  that  ca. 
the  point  had  not  been  speciflcally  raised,  nor  ha*l  the  qiestion  been  raised  by 
the  partie»  in  thi.  proMntoaw;  under  these  ciroumsUnoe»,  the  caM  might  perLap. 
.  : — .:  izivj  sn  actîcîîî  OÎ  aMiu&gm.  Uui  Uie  uervndani  bad  deoiared 
^wouM  tab  the  «tie  if  the  Plaintiff  gave  it  U.  him  free  from    all  charges 
Now  the  Court  held  that  the  defendant  had  no  rig'  I  to  annex  suoh  conditions, 
but  te  b«  tMd  offered  to  Uke  the  title,  judgment  would  go  for  the  Plaintiff. 
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The  judgment  was  thus  motivé. 

The  Court,  having  heard  the  parties  by  their  Counsel  upon  the  merits  of 
this  cause,  examined  the  proceedings  and  proof  of  Record,  and  having  deliber- 
ated thereon,  considering  that  the  Defendant  hath  not  established  by  lerral  or 
sufficient  evidence  the  essential  averments  of  his  Pleas,  firstly  and  secondly  plead- 
ed in  tins  cause  ;  and  considering  moreover  that  the  said  Pleas  are  unfounded 
m  Law,  doth  dismiss  the  said  Pleas:  and  proceeding  to  adjudicate  upon  the 
merits  of  this  action,  seeing  that  the  Plaintiff  hath  proved  by  legal  evidence  the 
matenal  allegations  of  his  declaration  doth  maintain  the  Plaintiff's  action    and 
m  consequence  doth  adjudge  and  declare  the  agreement  of  the  twelfth  dav  of 
November  one  thousand  eight  hundrded  and  sixty-one,  in  relation  to  the  pur- 
chase by  the  said  Defendant  of  the  Korfut  property  at  Laprairie,   to  wit,  That 
certain  lot,  piece  or  parcel  of  land  situate,  lying  and  being  in  the  au^^mentation- 
of  the  village  of  Laprairie  de  la  Magdeleine  in  the  district  of  Montreal,  contain- 
ing three  hundred  feet  French  measure  on  the  line  of  St,  Henry  street   bv  one 
hundred  and  eighty  feet  in  depth,  be  the  same  more  or  les,  without  any  warranty 
as  to  precise  measurement  ;  bounded  in  front  to  the  south  by  the  said  St.  Henry 
«treet,  m  the  rear  by  St.  Paul  street,  on  the  west  side  by  St.  Uniule  street  and 
on  the  east  side  by  Olivier  Cardinal  and  Antoine  Ste.  Marie  or  their  represent- 
atives, with  two  one  story  stone  houses  and  their  dependencies,  as  also  a  third 
house  commenced  in  stone  and  partially  covered  in,  and  other  dependencies  there- 
on erected  upon  the  terms  and  conditions  mentioned  in  the  said  agreement,   to 
be  in  ful  force  and  obligatory  upon  the  Defendant;  and  doth  order  the  Defend- 
ant,  within  tefl  days  after  service  upon  him  of  this  judgment  to  sign  and  exe- 
cute a  J  itle  Deed  of  the  said  property  subject  to  the  conditions  of  the  said  mem- 
orandum in  writing,  and  for  the  price  therein  mentioned,  to  wit,  that  the  said 
property  shall  be  conveyed  by  the  said  Plaintiff  to  the   Defendant,  and  that  he 
the  said  Defendant  shall  pay  in  cash  the  sum  of  two  hundred  and  ton  dollar» 
currency  with  interest  at  the  rate  of  six  per  centum  per  annum  from  the  said 
eighteenth  .lay  of  November  one  thousand  eight  hundred  and  sixty-one,  till  paid  • 
and  that  h.  the  Defen.lant  shall  thereby  agree  and  bind  himself  to  assume  and 
pay  to  the  exoneration  of  the  Plaintiff  all  ,lues  and  rontH,  that  is  to  «ay  all  soi- 
gniorial  dues  and  rents  of  whatever  nature  to  which  the  said  property  is  or  may 
be  found  subject  «-Iwl-h  may  be  found  to  have  Income  due  and  accrued  since 
he  sa  e  to  the  said  Plaintiff  of  the  said  property  by  the  late  John  Boston,  Es,,^ 
then  shenff  of  t  e  distri.-t  of  Montreal,  on  the  second  day  of  August  one  thoi 
«nd  eight  hundred  and  sixty  ;  and  that  in  default  of  the  said  Defendant  so 
«loiiig,  the  present  Judgment  shall  avail  the  parlies  in  this  cause  as  «  Title  deed 
.to  the  said  pro,H.rty  subject  to  the  conditions  and  for  the  price  aforesaid 
m  fut"!^!  'J"'|;/">'ther  adjudg.,  and  condemn  the  Defendant  to  pay  and  satisfy 
o  the  Plamt.fl  .ho  .ait  sum  of  two  hundroti  and  ton  dollars  currency,  with  in- 
terest thereon  from  the  eighteenth  day  of  November  one  thousand  eight  hnn<ired 

il"    !.?"'•,     l''"!'.''  't^.  !''':1*'  '^'"'  °°''''  ^'"<"''''  l«  Messieurs  Torrance  and 

Judgment  for  Plaintiff, 


Morris,  atlornies  for  the  Plaintiff. 


.x  iffw»  i'M,  uii  i"i»inijit. 


John  Monk,  for  Defentlant. 

(j.  L.  M.) 
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MONTREAL,  6th  JUNE,  1863. 

Coram  Atlwin,  J.,  Duval,  J.,  Mkrbdith,  J.,  Mondrlbt,  A.  J., 

BXRTHELOT,   A.  J. 
No:  100. 

BENJAMIN  LYMAN,  et  al., 

(Plaintiffs  in  the  Court  beloii,) 

Appellants, 

ARD  ' 

TANOREDE  BOUTHILLIER, 

{Defendant  in  the  Court  below,) 
Rkspondbnt. 

8,  That  when  the  inroice  meotions  in  «flhnt  «hat  «h«  •„„,! 

«.0  entry,  he  w,..  b.  held  TiJ"  L"^:^     o  tr^rar "  •"?  "^'"« 
Cuitomg  Act»,  even  althoaeh  the  Bill,  nfilii..       """"«"°''"'  '""•In  the  meaning  of  the 

*'.\Xv^°:ttXirt'':frrx;r:h^^^     """'^'  ^«^  *•«'  «""^  or 

thut.he^Uer.an.aeLr^.'^^l^^U^'.t:    *Z 

the  goods.  i-uug  lue  legsjiiy  or  prool  of  the  Koirorc  and  rale  of 

Su,  J''- '  T  «"  "^'?"''  !?""  *  •'"^^'"''°'  '■«"^'"•''''  ^y  The  Hon.  Mb.  Jubtick 
Smith,  ,„  the  Superior  Court  at  Montreal,  on  the  30th  day  of  March    1861 
di«m.«8mg  tlu,  Appelant»'  action  «^«in«t  tho  Respondent 

The  Appellant».  Whoiesalo  Chemi.u  and  Drugg«ta  at  .Montreal,  under  the 

1859  "•  .  T7:  ^T''  *  ^'"'  '"''•'"'«'  «"  -*'■-  -  '^*  «'h  day  of  June 
1869,  HgH,n«t  the  Defendant,  colleCor  of  Customs  at  the  Port  of  Montreal  to 
recover  the  sum  of  $763.00  as  damages.  ««ontreal,  to 

The  allegHtions  ami  prayer  of  the  AppellanU'  declaration  were  «i  follows  :~ 

said  w!^.nH%"*  ^''";;"''^''^"  "'«  ^"'''  •^«y  «f  AP'i".  '869,  «t  Montreal  afore- 
Micl,  were,  and  for  more  than  8  weeks  in,medi«tely  preceding  that  day  had  been 

from  1668  to  1676  consocut.vely,  and  of  four  casks  of  Albertino  oil  marked  and 
numbered  from  314  to  817  consecutively. 

tiff,  i!  q?  t;'**lr''ir'  ^*"''"  ""''  ^'«'  "f  °"  "«^  P""^^'''*'^!  l'y  the  said  Plain- 
Uffs  in  St  John  New  Brunswick,  and  by  them  im,K,r.e<l  and  conveved  from  St 
John  afon,sa,d  to  Portland  in  the  Stale  of  Maine,  by  the  schooner  '«Pear^  and 
thence  by  the  Grand  Trunk  RnMway  to  the  port  of  MonlrcHÎ.  ' 

,:.  Jri*^•J*'■<^^^'^^^>''"«l•''na  casks  oouUined  1160  gallon,  of  the  said 
of  onTr*^"''^'^V'"'""'i'^  "'"  ""''  P'«"'i'tt8  at  St.  John  aforesaid,  at  the  rate 

that  b*.ng  the  value  of  the  said  oil  at  the  .aid  pl«,e  of  imporUtion. 

^  TOI.  vn. 


in 
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las 


Mid 

Ttoorëdo 

BoutljJilk>i 


Collector  of  Customs  aforesaid  to  mZ  th?!  ^  ^^^ ''''^  ^^^^^^^^^^  «8  such 
barrels  and  casfe  of  oil  S^\llCtl  ^2^''  """l  f'""'  ^"'  '''''''' 
Statute,  22nd  Victoria,  charge    76  ,n^  t      T^  "T"'^  ^^    '^'  ^''^"'"««l 

the  said  p'aintiff.ircir:::^:d^:'pr?::  ir^^^^^^     ?- 

offer  and  tender  to  the  said  Collector  tbe^um  of  ^207.  .'"  T^^  *^''' 

.arrant  to  deliver  the  said  goods  which  rls^S^dV^at  '^'''''''  ''' 

That  in  consequence  of  such  refusal  aforesaid,  they  the  said  Plaintiff»  «ft. 
wards,  to  w  t,  on  the  14th  dav  of  AnrJl  !».♦  *i,      V  7  Ji'Uintiffs,  after- 

his  colleague  Notaries  pTblc 're  oar  j'^^^^^^^^  T'^'^y  of  Hunter  and 

10  makeThe  laid  entr/ den  ratiof  l^d  oa^Ï  1  .^^^^^^  «s  such  Collector, 
hi.  in  good  current.le,of  this  ^^1^^!'^;;^  ""1^  ^ 
and  for  such  duty  aforesaid,  all  of  which  the  said  Défendant  th«n  1.  ^  ^ 

refused  to  allow  and  accept  and  they  the  said  Pk  nhff«  r]  ?  n  '"""'  *«*"' 
re-demand  of  the  said  Defendant.  asLch  ColL^i  t^^  ^'^  ''""  '^*°  '^"^  ^''«^^ 

That  notwithstanding  the  said  several  premises  the  said  Defendant  well 
inowing  the  said  several  premises,  afterwards  to  wit  on  tC^an   T      .. 

last,  under  color  of  his  said  office^ndundeMhefl   pretext  tha^^^^ 
ral  packages  of  oil  had  been  sei.d,  forfeited  and  conJeCd       t^^Z  .mJ 
Revenue  laws,  but  without  any  legal  seizure,  forfeiture  and  condemattn  thereof 
havang  ever  m  fact  been  made  or  effected,  and  without  any  le<ra  Xht  or  ttll 
to  do  whatsoever,  did sellor  cause  to  be soldthe  whole  of fh^^f^^^^^^^^^^^ 

:;  oriTdTb:  :  v  ^"i  ^"'r  ^'''^  ^«  ««'^  DefcndarhaT;:' 

viousiy    ordered  to  be  delivered  to  the  said  Plnintiffa    i„r    ...  1 1-  • 

S'°7ï"i  "'''°"'  -^  "«•'  *'  "' i"- -1  'o.;  :;  r;s 

ri«.«,ff,«ftl,e„rfo,«.id  properly  .„d  «nv.rllng  the  ..„.  o  I,  .    th.  .!n 

That  the  14  packages  of  the  said  oil  so  belonging  to  the  said  Plaintiffs.  «nH 
so  ,  ega lly  sol    and  disposed  of  by  the  «aidDefenirt.conUine^  th     u^t   of 
«93i  gallons  ofthe  said  Albertine  oil,  at>d  wore  on  the  .«id  16th  1^"^ 
last,  and  still  are  of  the  value,  in  Monb--!  nfor^.-!  .-.f^^.-.^.-.        ^       ^ 

Wherefore  the  .aid  Plaintiflfe  .ver  they  have  aVighTt^^iTn-nir  m,l  and  rr., 
and  they  hereby  d.  bring  suit  and  pray,  that  the  saiaVfendantTay  Z%7,: 
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of  «^«q  on         ^'  ?        '^  ^"^^  *''■  '"™  of  *207  currancy,  to  wit    the  sum         ''  "' 

ll?  unti  .^t"?""'  '  T''  ''"^'"  '"™  ^''^  -^'^  «-'«-th  I  y  of  aZ 
last,  until  actual  payment  and  costs  of  suit."  ^  '^ 

The  Respondent  pleaded  specially  as  follows-— "ThA  n.f„„  i     .•     .,  ■ 

Plaintiffs'  dec  arat  on  was  a  tl  s  v  r!  f  '  "^'"'''"''^  '"^  '"'"^^'^^  '«  '°  '^« 
at  the  time  of  th  importât  on l^S  T  h  TT'  ""  ''^  '^^■^^^^'-'  -«^ 
ninety  cents  per  gallZ  such  bei.T^f  f  V       f  "'""''^'  "«^^^  "^«  «"■»  «^ 

«aid,  but  the^Def!  d  irers  t  f t  e  p  Zf  1  ^ "V'"?'^*  ^'^  -^^^^  «f^^ 
ration  were  by  the  exporterTtrer  r 'g^^^^ 

a  commercial  firm  doing  business  L  MaLll        .'V'*^'!"^^  Tracey  à  Co., 
.  «aid  firm  of  Jacques,  IrLyTco    did    "f      Ô    ^^'^  ''"'  "'™^'  «"'^  '^'^  ^he 

at  the  Port  of  L^.^ZÎ,  ^^Jt^^:^Ztm''t  ^"^^^  ^^^" 
entry  of  the  said  packages  of  oil  fo„o.r       u      ,    ^'«7  of  March  last  past,  make 

jost/s  Customs  at'Ih    fvt  0?^^^^^^^^^^^  ''IT  ^'°''  ■"  ""  ^«- 

voice,  then  and  there  proaucodf/tti  To  r^^^^^^^^^  T'^'^''''] 
Invoice  of  said  g  .ds,  in  which  said  Invoice  the  who  e  of  tt .!"' .  r'^'""' 
oil  therein  mentioned  and  which  inchKl./fi  of'^esaid  packages  of 

tiffs'  declaration  had  been  unde  val  ed      h  P^^f'^g^^/eferrod  to  in   Plain- 

represented  as  70  cenrperli  ont  !l,  •  f  ?  thereof  being  in  said  invoice 
payment  of  partofurdlttwpv^^^^^^^^^ 

statutes  in  «uch  case  mad'o  a^d  proTe  ^t  ^^^^^^^^^  ^.f™  ''''' 
m  that  behalf  made  the  said  n«ota„.     f  ^"f^euy  and  by  force  of  the  statutes 

and  were  forfei^d  i  tl       ZTofm:^'^'  '"  ''t  "''  ""^^'^^  '^^«"^ 
of  the  said  Statutes    an     tLrl         !  u         •"''^■'  "'"^'^'"«  ^°  ^^'  P-'o^i^ions 

Ma.ch  last  .Ji^  :::r:t;:i;::^:.  ^i^nfrtt:  r  "'^  ^-^  ^*- 

accordingly  by  .he  said  Defendant  in  his  cap^  v  ofC.1 1  rt"*"'"  ''''' 
Port  of  Montreal  seized  as  forfoit«<I  f  ^  r  Ï  ^  ^  «f  ^"Hector  of  Customs  at  the 
the  eighth  day  of  A^'i  last  p^    t   ^^  «^-i«  ""til 

iaw,  remained  under  seizure,  and  havinVr  m  d  ,„  ,  """"''l  ^'"'"''^'^  ^^ 
unclaimed  the  said  packajro    of  oi  îhl        TT  '  '°""'''  ^""^  ^^"^  P«"oJ 

became  and  thenco  af  erXds  wee  Ï!  ."  r  '"  "''  ^"^  ""*  "'«"•'«"«^ 
the  statutes  i„  thlt  1^^)"  """'  "'^■"'''"»  ^«  ^*»«  Provision,  of 

That  the  said  Invoice  mmn   wl.l/^i.   *i,„        i 
«aid  Jacques,  Traccy  Jk  Co    w«  forwt    1  .    T,    '"'''  "'""  '°  ""«^^  ''^  '»'« 
of  the  said  oi),  the  N  w  B^Zi  "o    W    t  'n   "'""""  "^"^  --ufacturern 

of  the  said  oil  weTo  w  fCn.  Va   ,r  tl    '  ".     "  :''"'  ^'^  ^'^'"^  «"'^  P"- 
oxteot  of  twentv  c«n..  "l^J^!"^"^^  undervalued  and  unuerrated  U.  th« 

ing  payment  of  a  Dart  of»h«  l.TV'^'  .'"'""'  "'"""'■  ""M'urpose  of  avoid- 
w^L'forwaJlltrLsi    ",    1^^         lovi.ble  and  payable  .hereon,  and 

ncr  MiyeRt)  s  tustomi  at  the  Port  of  Montreal 
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8 fin'  «'ffl 
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».»J^Lm.„,   upon  the  Baid  false  and  fraudulent  Invoice,  and  by  that  means  to  defraud  the 
•nd  revenue. 

That  the  said  consignees  of  the  said  packages  of  oil.  to  wit,  the  said  firm 
of  Jacques,  Tracey  &  Co.,  at  the  time  they  entered  the  said  packages  of  oil  in 
Her  Majesty's  Customs  at  the  Port  of  Montreal  and  produced  the  said  invoice 
knew  that  the  said  packages  of  oil  were  undervalued  in  the  said  invoice  and 
that  the  price  and  value  thereof  at  St.  John  aforesaid,  was  ninety  cents  per  gal- 
lon, instead  of  seventy  cents  mentioned  in  the  said  invoice.  V 

That  the  said  Jacques,  Tracey  &  Co.,  having  so  fraudulently  entered  the 
twenty-three  packages  of  oil  mentioned  in  the  declaration,  illegally  and  fraudul- 
ently obtained  a  delivery  order  for  the  said  packages  of  oil,  and  fraudulently 
obtained  from  the  Officer  of  Customs  at  Longueuil,  nine  of  the  said  packages 
of  oil,  being  the  nine  packages  referred  to  in  the  declaration,  before  the  said 
fraud  was  discovered,  and  the  remaining  fourteen  packages  were  upon  such  dis- 
covery of  the  said  fraud  and  before  any  delivery  thereof  had  been  made  by  the 
said  Officer  of  Customs,  and  whilst  the  same  still  remained  detained  by  said  Of- 
ficer of  Customs  for  investigation,  seized  as  forfeited. 

And  the  said  Defendant  further  avers,  that  he  specially  denies  that  the  said 
fourteen  packages  of  oil  were  sold  by  him  the  Defendant  in  the  manner  and 
under  the  circumstances  alleged  in  the  declaration,  or  that  he.sonverled  the  pro- 
ceeds  to  his  own  use  and  benefit;  but  on  the  contrary  the  Détendant  avers, that 
the  said  fourteen  packages  of  oil  having  been  legally  seized  as  forfeited  in  the 
manner  and  for  the  causes  hereinbefore  stated,  and  having  remained  undt-r  sei- 
zure unclaimed  for  the  period  of  one  month,  and  been  condemned  acconiing  to 
the  provisions  of  law  in  that  behalf,  the  said  Defendant  in  his  said  capacity  and 
as  by  law  he  was  bound  to  do,  caused  the  said  fourteen  packages  aforesaid  to  be 
«old  according  to  law  on  the  sixteenth  day  of  April  last  past. 

That  at  the  periods  of  the  alleged  offer  and  tender  mentioned  in  the  said 
declaration,  he  the  said  Defendant  in  his  capacity  of  Collector  of  Customs  at  the 
Per.,  of  Montreal,  had  no  authority  or  power  to  accept  of  said  offer  and  tender 
the  said  packages  of  oil  having  been  previously  thereto  forfeited,  seized  and 
condemned  for  the  reasons,  and  in  the  manner  hereinbefore  stated. 

That  he,  the  said  Defendant,  in  all  that  ho  did,  acted  in  'is  capacity  of  Col- 
lector of  Customs  as  aforesuid,  in  accordance  with  the  requirements  of  the  law 
and  as  he  was  bound  to  do,  and  by  reason  thereof,  the  said  PlHintiffs  cannot 
have    or  protend  to  have  any   claim  or  recourse  whatever  against   him  the 
■aid  Defendant." 

2nd.  "And  the  said  Defendant  without  waiver  of  his  foregoing  exception, 
and  not  admitting,  but  on  the  contrary  denying  all  and  every  of  the  allegations 
of  the  J'lainliffs'  declaration,  save  and  except  «ich  as  may  hereinafter  be  express- 
ly admitted,  by  this  bis  second  exception  to  the  action  and  demande  of  the 
■aid  PlaintitiV.  saiih  : 

That  admitting  the  sail  p-^ckages  of  oil  mentioned  in  the  declaration  to 
IwiTc  ssmT,  pîircî.«-«d  by  ihv  swii  P.arntiffs  at  St.  John,  STew  Brunswick,  at  the 


<  of  ninety  cents  per  gallon,  and  that  the  said  sum  of  ninety  cents  per  gallon 
was  the  value  of  said  oil,  at  the  place  of  importation  aforesaid,  still  the  said  De> 
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and 

Tanorède 

Houthillier. 


Co  a  commerçai  firm  doing  business  under  that  name  at  the Xof  MonZ^ 
and  who  before  and  at  the  time  the  said  goods  were  forwarded  a  IforefaW  hal' 
s^dn  "f,V^^«r''"^  ""^"^'^'^^  ^'-  manufacturers  and  e  Zl  «f 
Co  wit  St  '"':  were  so  consigned  to  the  said  Jacque  t"  cey  & 
Co,  with  full  knowledge  and  c.  .   it  of  the  said  Plaintiffs.  ^ 

Ihat  the  said  Plaintiffs  were  informed  before  the  arrir»!  «f  .n-A       i 

Co.,  «i„g  ,»  thei,  age„.  in  ,1,.,  bebalf  '""'  ■'"'"<»•  '^"'^J'  * 

m  .«iooed  h,<,  b.„„  „„d.„.,„j  .l^.^  „„.;^„,  .ndt  kept™!"    *  [d 

ot  the  Statutes  lu  such  cases  made  and  provided. 

And  the  said  Defendant  avers  that  on  or  about  the  4th  dav  of  Af«r.>,  i    * 
past  the  packages  of  oil  mentioned  in  the  said  decla^o^a  Hved  .  an     t" 

Port  of  M    ;"VT'f  ^  ^'  ^'^  "™^  "^«  ™»^«  -  I^-  Majesty's  Cusioms  at    e 
Port  of  Montreal,  by  the  said  Jacques,  Tracey  &  Co    to  whr.L  ^ ^    ''°"^  ""''« 

consigned,  they,  .he  said  Jacques.\r:cey  Tc  '  th^;  Idl  le^^^^^^^ 
the  purposes  thereof  a  certain  invoice  of  said  packages  of  oil,  teethe    luh 
other  packages  of  oil,  and  which  said  invoice  was  false  and  fraudulfni! 
senting  the  price  and  value  thereof  to  be  seventrce  ulr  Jon     ^  "     ''»' 
the  several  packages  of  oil  therein   mentioned  and  wl  ch  in  1^^^^^^ 
t>oned  m  the  declaration,  had  been  undervalued,  with  in tt       d  fo   u, '      .Z" 
of  avouhng  the  payment  of  duty  or  of  part  thereof,   which  by  law  was  Ell 
and  payable  on  the  same,  contrary  to  the  form  of  tl.'e  Statutes  In  sic    cas     nade 
said  fT*      '  f  T'^  "'  '^  '^'^^  ^'^  "'«  «'»'"^-"  that  bel        Tde     ,1 
nd^rtKe,ft:tf  ^^  invoice  became   and  were  fo^^L   o 

ana  tor  the  use  of  lier  Majesty,  according  to  the  provisions  of  the  said  Statute 
and  thereupon  at  the  city  of  Montreal,  on  the  eigh  h  day  of  March  Cn^f 

8«id  Defendant,  m  b.s  capacity  of  Collector  of  Customs  at  the  Port  of  MontrÎnl 


•n 
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That  the  said  invoice  upon  which  the  said  entry  was  so  made  by  the  said 
Jacques,  Tracey  à  Co.,  was  forwarded  by  the  exporters  and  manufacturers  of  the 
said  oil,  the  New  Brunswick  Oil  Works  Company,  to  the  said  Jacques,  Tracey 
«fe  Co.,  as  consignees  of  the  said  oil,  and  in  which  the  value  and  price  of  the  said 
oil  were  wilfully  ana  tu;i?diilently  undervalued  and  underrated  to  the  extent  of 
twenty  cents  upon  each  gallon.wiib  intent  and  for  the  purpose  of  r  .voiding  payment 
of  a  part  oC  the  duty  by  law  leviable  and  payable  thereon,  and  >:a9  uo  forwarded 
to  the  said  Jacques,  Tracey  <fe  Co.,  for  the  purpose  of  enabling  tliem  to  make  entry 
thereof  in  Her  Majesty's  Customs  at  the  Port  of  Montreal,  upon  the  said  false 
and  fraudulent  invoice,  and  by  that  means  to  defraud  the  revenue. 

That  the  said  consignees  of  the  said  packages  of  oil,  to  wit,  the  said  firm  of 
Jacques,  Tracey  &  Co.,  at  the  time  they  entered  the  said  packages  of  oil  in  Her 
Majesty's  Customs  at  the  Port  of  Montreal,  and  produced  the  said  invoice,  knew 
that  the  said  packages  of  oil  were  undervalued  in  the  said  invoice,  and  that  the 
price  and  value  thereof  at  St.  John  aforesaid,  was  ninety  cents  per  gallon  instead 
of  seventy  cents  mentioned  in  the  said  invoice. 

That  the  said  Jacques,  Tracey  à  Co.,  having  so  fraudulently  entered  the 
twenty-three  packages  of  oil  mentioned  in  the  declaration,  illegally  and  fraudu- 
lently obtained  a  delivery  order  for  said  packages  of  oil,  and  fraudulently  obtain- 
ed from  the  OflBcer  of  Customs  at  Longueuil,  nine  of  the  said  packages  of  oil 
being  the  nine  packages  referred  to  in  the  declaration,  before  the  said  fraud  was 
discovered,  and  the  remaining  fourteen  packages  were,  upon  such  discovery  of 
the  said  fraud,  and  before  any  delivery  thereof  had  been  made  by  the  said  Officer 
of  Customs,  and  whilst  the  same  still  remained  detained  by  the  said  Officer  of 
Customs  for  investigation,  seized  as  forfeited. 

And  the  said  Defendant  further  aver:',  that  the  said  Plaintiffs  having  so  au- 
thorized and  17  .tnioted  the  said  Jacques,  Tracey  &  Co.,  to  make  entry  of  said 
packages  of  '«;  en  their  arrival,  and  having  consented  that  they  should  .ict  as 
their  agent.*  iii  <Hi  behalf  ns  hereinbefore  stated,  they  the  Plaintiffs  were  bound 
by  the  ac-,  J  ûu:  snid  Jacques,  Tracey  &  Co,  in  po  making  a  false  entry  of  said 
oil,  more  parli.  ,;,!arly  as  Plaintiffs  knew  long  before  the  arrival  of  the  said  oil, 
that  the  actual  value  and  price  of  the  same  was  ninety  cents  per  gallon,  and 
moreover  had  in  their  possession,  before  the  arrival  of  said  oil,  the  invoice  for- 
warded to  them,  and  produced  as  one  of  their  exhibits,  and  nevertheless  fraudu- 
lently  retainod  the  said  invoice,  and  suffered  and  allowed  the  said  Jacques,  Tracey 
<fe  Co.,  to  make  the  said  entry  upon  a  fdsc  invoice  in  which  the  said  oil  was  un- 
dervalued, with  the  intent  and  for  the  pmposos  afornsai<l. 

That  morcovci  the  said  Plaintiffs  knowingly  pa' ticipated  in  the  fraud  so 
committel  by  the  said  fraudul(M)t  entry  made  by  the  said  Jacques,  Tracey  & 
Co.,  upon  the  said  false  and  fraudulent  invoice  forwarded  to  them  as  con- 
signees of  said  oil  ;  and  that  the  Plaintiffs  knowing  ih  tt  the  said  Jacques,  Tracey 
&  Co.  had  passed  entry  thereof  in  Her  Mdje-ty's  Customs  paying  duly  thereon, 
at  the  rate  of  seventy  cents  only  per  gallon,  and  had  thus  fraudulonily  obtained 
A  delivery  order  f.-r  ihe  said  oil,  did  receive  fr>)  ii  the  »aid  Jacques,  Tra^jey  dc  Co., 
the  said  delivery  order, and  acting  upon  the  same,  did  succeed  in  obtaining  from 
the  Officer  of  Customs  at  Longuouil,  where  the  said  oil  was  stored,  niuo  of  the 
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said  packages  of  oil  (being  the  nine  packages  referred  to  in  the  declaration,)    ««"J-Ly»»»"», 
be  ore  the  said  fraud  was  discovered,  and  thereby  the  said  Plaintitts  knowin<.ly  ' 

and  wilfu  ly  did  attempt  to  carry  out  the  said  fraud  by  obtaining  possession  of  a 
portion  of  the  said  oil.  knowing  of  such  false  and  fraudulent  entry  so  made  by 
their  said  agents.  •' 

That  the  remaining  fourteen  packages,  being  still  in  the  possession  of  the 
said  Officer  of  Customs,  were  upon  discovery  of  the  said  fraud  legally  seized  as 
forfeited,  and  before  the  Plaintiffs  obtained  possession  thereof. 

And  the  said  Defendant  further  avers  that  he  specially  denies  that  the  said 
fourteen  packages  of  oil  were  sold  by  him  the  Defendant  in  the  manner  and  under 
the  circumstances  alleged  in  the  Declaration,  or  that  he  converted  the  proceeds 
to  his  own  use  and  beneBt;  but,  on  the  contrary,  the  Defendant  avers  that 
the  said  fourteen  packages  of  oil  having  been  legally  seized  as  forfeited  in  the 
manner  and  for  the  cause  hereinbefore  stated,  and  having  remained  under  seizure 
unclaimed  for  the  period  of  one  month,  and  being  condemned  according  to  the 
provisions  of  law  in  that  behalf,  the  said  Defendant,  in  '  said  capacity  and 
as  by  law  he  was  bound  to  do,  caused  the  said  fourteen  .ges  of  oil  to  bé  sold 
according  to  law  on  the  sixteenth  day  of  April  last  past. 

That  at  the  period  of  the  alleged  offer  and  tender  mentioned  in  the  said 
declaration  he  the  said  Defendant,  in  his  capacity  of  Collector  of  Customs  at  the 
port  of  Montreal,  had  no  authority  or  power  to  accept  of  said  offer  or  tender 
the  said  packages  of  oil  having  been  previously  thereto  forfeited,  seized  and  con! 
demned  for  the  reasons  and  in  the  manner  hereinbefore  stated. 

That  he,  the  said  Defendant,  in  all  that  he  did,  acted,  in  his  capacity  of  Col- 
lector  of  Customs  as  aforesaid,  in   accordance  with  the  requirements  of  the  law, 
and  as  he  was  bound  to  do,  and  by  reason  thereof  the  said  Plaintiffs  cannot  have 
or  pretend  to  have  any  claim  or  recourse  against  him  the  said  Defendant." 
The  Respondent  a'so  fyled  a  Difcme  au/onds  en/ait. 
The  Appellants  replied  specially  to  the  first  of  si.id  Pleas  as  follows: 
"  The  said  Plaintiffs  for  answer  to  the  plea   by  the  said   Defendant  in   this 
«ause  firstly  pleaded  and  filed,  and  by  him  styled  Exception,  say,  that  Jacques. 
Tracy  &  Co.,  m  said  plea  mentioned,  were  not  the  consignees  of  the  oil  therein 
and  in  the  Plaintiffs  declaration  referred  to:  the  said  oil  having  been  purchased 
by  and  consigned  to  the  Plaintiffs. 

That  the  said  Jacques,  Tracy  &  Co.  had,  on  many  occasions  previously,  made 
entries  at  the  Custom  House,  here,  ofdivers  large  quantitiesof  the  same  description 
of  oil  which  had  been  consigned  to  them,  allhotigh  the  same  was  the  property 
of  the  Plaintiffs  and  purchased  by  them  at  a  rate  higher  than  70  cents  per  gal- 
Jon.  That  the  said  PlaintilFs  always  understood  that  all  such  entries  had  been 
made  by  appraisement  and  not  by  Invoice,  and  that  until  after  the  pretended 
«eizure,  in  the  said  i  !ea  referred  to,  the  said  Plaintiffs  ware  wholly  ignorant  of 
any  such  entry  having  been  made  otherwise  than  by  appraisement.  Thatsometimo 

before  flio   orrivnl   nC  t!i«  n\\     »(.„   -..i,:-_4.   .-_,.         ^  .1  ... 

.,  oii,  ine  3tityct;i,  m.-iticr  or  cho  present,  suit,  ihe  said 


Jacques,  Tracy  &  C 


'o.,  or 


some  one  on  their  behalf,  called  at  the  office  of  the 


V  ! 


Plaintiffs  and  informed  their  book-keeper  that  the  oil 


was  on  the   way,  and 


thereupon  he  intimated  to  the  pany  wiio  c:illed  that  the  said  Jacques,  Tracy  à 


!:• 


ifl, 
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Be.j  |ma„,  Co.  might  enter  the  same  on  arrival,  as  on  former  occasions,  that  isZl^i 
T»ZU      "^^'»"»"g  thereby  that  they  might  make  such  entry  by  appraisement 

^ommu.  That  the  said  Plaintiffs  personally  knew  nothing  whatevel-  of  the  interview  afore- 
said  w,th  their  .aid  book-keeper  until  after  the  said  pretended  seizure,  and  that 
they  the  saad  Piamt.ffs  personally  knew  nothing  of  the  arrival  of  the  said  oil  or 
of  the  pretended  entry  thereof  set  up  in  the  said  plea,  until  the  evening  preced- 
ing the  said  pretended  seizure,  and  that  they  were  then,  and  until  after  the  said 
pretended  seizure,  under  the  impression  that  such  entry  had  been  made,  as  for- 
merly, by  appraisement.  ,       lui 

That  moreover  the  pretended  entry  of  the  said  oil  so  alleged  in  the  said  plea 
0  have  been  made  by  the  said  Jacques,  Tracy  &  Co.  on  the  fifth  day  of  March 
1869,  was  not  made  by  them,  bui  was  in  fact  made  by  one  Thomas  Craig' 
who  pre  ended  to  enter  .uoh  oil  as  the  property  of  "  Kuson,  Bros.  &  others  » 

And  the  said  Plaintiffs  say,  that  the  said  pretended  entry  was  not  made  by 
any  person  having  any  authority  whatever   to   make  the  same,  and    was   not 
and  IS  not,  and  cannot  be  held  in  law  to  bo  an  entry  of  the  .aid  oil,  and  this  to' 
the  knowledge  of  the  saul  Defendant,  before  and  at  the  time  of  the  pretended 
seizure  so  made  by  him  of  the  said  oil. 

And  the  said  Plaintiffs  further  say,  that  true  it  is  they  never  made  any  for- 
ma claim  ,«  provided  by  the  statute  in  the  case  of  a  legal  seizure  (which  the  said 
p  ctendod  seizure  IS  not  and  cannot  be  held  in  law  to  be)  but.  at  the  suggestion 
0  lier  Majesty's  Commissioner  of  Customs   for   this   Province,  they  the  said 
i  laintitts  shortly  after  the  said  pretended  seizure,  memorialised  that  functionary 
with  a  view  to  an  amicable  arrangement  of  the  difficulty  subsisting  between 
hem  and  the  Détendant.    That  the  Plaintiffs,  at  all  times  before  an'd  after  so 
ilomg,  and  until  the  rejection  of  their  petition  in  that  behalf,  were  led  by  the  Com 
missioner  to  believe  that  there  would  be  no  difficulty  whatever  in  regard  to  the 
matter,  and  that  the  said  pretended  seizure  would   be  removed,  but   that    not- 
wihstandingthe  assurance  so  given  to  the  Plaintiffs,  their  said  petition  was 
rojutcd  by  the  said  C  ..nunissioner,  and  this   aflcr  the   delav   had  expired  for 
making  such  formal  claim  aforesaid  under  the  said  statute 

And  the  said  Plaintitt'.  lastly  say,  that  «11  and  every  the  allegations,  matters 
and  things  in  the  said  plea  set  forth  and  contained,  except  in  so  far  as  the  same 
exactly  correspond  with  the  allégations  of  the  said  declaration  or  are  liereinbetbro 
expressly  admitted  to  be  true,  are  false,  untrue  and  unfounde.1  in  fact,  and  the 
jaid  laint.fls  hereby  expressly  deny  the  same  and  each  and  every  thereof:  and 
mat  the  same  are  mor.n.ver  insufficient  in  law." 

A  like  special  answer  was  fyled  to  the  Respondent's  second  plea  «n.l  a  repli- 
cation  to  the  Dffrmr  cn/mt.  ^ 

After  the  adduction  of  evidence  and  final  hearing  on  the  merits,  the  Court 
bolow  pronounced  the  following  judgment:-  '  ,  "»«  oourt 

"  The  Court  ♦  *  *  considering  that  the  said  Plaintitrs  have  failed  to  establish 
any  legal  right  by  reason  of  anything  alleirod  nnd  nr..„o,l    ..  i. ..._,_.. 

the  conclusions  ofi  heir  said  action,  and  fWther  considering  tl./ the  saiirDZdant 

at      dly  proved  the  allegations  of  his  said  exceptions  as  ple.led   by   h,^  and 

«Im.  the  twenty-threo  cask,  of  oil,  for  the  value  of  fourteen  of  which  the  pr  sj^il 
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j11  T  ,  r' '^■'^^' '"'"''^  "^  '^'^  ^"«^«"^   2«"««   by   the   firm  of   Bo,^.  l™«., 

J  cques  Traoj   and  Co.  on  the  seventh  day  of  March,  one  thousand  eight         «.'of 

hundred  and  fifty-n.ne,  who  were  then  the  agents  of  the   vendors  of  the  slid     CK. 
twenty-thrce  casks  of  oil,  as  well  as  of  the  said  Plaintiffs,  and  were  the  consignees 
of  he  said  twenty-three  casks  of  oil  for  the  purpose  of  entering  the  sati  oil 

1  IPl   TJ^^^  ^'''^''''-^   ^''«reof,  to   wit,  the 

eaid  Plaintiffs;  and  turther  considering  that  at  the  time  of  entry  thereof  by  the 
said  Jacques    Tracy  and  Co.   as  such  agents  and  consignees,  they  did  pre- 
ent  to  and  orter  to  the  Collector  of  Customs,  an  Invoice  of  the  sail  twenty- 
three  casks  of  0,1  as  bound  to  do  by  law,  and  did  otherwise  perform  and  com- 
ply  with  the  requirements  of  the  statute  for  making  a  valid  and  effectual  entry 
0     the    said  oil,  and  this    with    the  knowledge    and    consent    of   the  said 
rJaintitts;  and  furiher,  considering  that  in  and  by  the  said  Invoice,  the  value  of 
the  said  0.1  was  therein  stated  for  the  purpose  of  entering  the  same,  to  be  of 
the  va  ueo  seventy  cents  per  gallon  at  the  pl.ce  of  purchase   and   shipment 
ttiereot,  and  that  the  said  sum  of  seventy  cents  was  then  and  there  declared  to  be 
tbe  true  value  thereof,  as  shewn  by  the  said  Invoice;  and  further,  considering  that 
tbe  said  entry  so  made  on  the  Invoice  then  and  there  produced,  was   fraudu- 
ent  m  th..,  that  it  did  not  exhibit  the  true  value  of  the  said  oil  as   required  by 
the  said  statute,  and  that  such  oil  was  falsely  undervalued  for  the  purpose  of  de- 
f  raud.ng  the  revenue  ;  and  further,  considering  that  at  the  time  of  the  entry  of 
the  said  oil  by   the  said  Jacques,  Tracy   and   Co.   as  such   agents  and  con- 
signees aforesaid,  the  said  Plaintiffs  were  in  possession  of  a  just  and  true  Invoice 
of  the  said  oil,  in  which  the  value  of  the  said  oil  was  therein  stated  to  be  ninety 
oenUpergalloti,  and  that  by  not  producing  and  exhibiting  the  said  Invoice 
a   the  time  ot  the  entry  of  the  said  oil  as  they  were  bound  U>  do  by  law,  and  by 
allowing  the  said  Jacques,  Tracy  and  Company  their  agents  aforesaid  to  make  the 
entry  on  the  false  and  fraudulent  Invoice  in  which  the  value  of  the  said  oil  was 
8  ated  to  bo  seventy  cents  per  gallon,  the  said  Plaintiffs  did  thereby  become 
chargeable  with  fraudulently  undervaluing  the  said  oil  as  «foresaid;  and  consi- 
dering   that    by    reason     of    such    fraudulent    entry    effected    for    and   on 
behal  of  the  sa.d  Plaintiffs,  with  a  full  knowledge  of  all  the  circumstances  con- 
nccted  with  the  sa,d  entry,  the  «aid  twenty-thrcc,  asks  became  liable  to  forfeiture 
and  that  they  were  so  seized  and  forfeited  as  set  UlU  in  the  exceptions  of  the' 
««ul  Defendant;  and  further,  considering  that  tl,o  said  Plaintiffs  have  failed  to 
Hhow  by  reason  of  anything  alleged  or  proved,  that  t!.,,  said  twenty-three  casks 
of  0.1  were  not  legally  seized  and  fo.fei.ed  as  aforesai.l  ;  and  further,  considering 
that  .f  there  existed  any  good  and  sufficient  reason  for  d..  laring  the  seizure  and 
forfe.  ,.re  to  bo  invalid,  illegal,  or  inoperative  in  law,  it  was  the  duty  of  the  said 
I  la.n  .fts  to  have  claimed  the  said  oil  when  thesamo  was  advertised  and  labelled 
for  sac  according  to  .he  provisions  of  law  within   the  period  of  one  month  a» 
'"■"vided,  and  that  the  said  Plaini'  "         ' 


ghWj  forfeited  by  reason  of  liio  entry  of  tl 


tiffo 


«re  now  debarrod  fr 


OPl 


not  having  so  claimed  the  said  oil  as  ilia- 
leir  agents  ai  afoiosaid,  the  said  Plain- 


inipiigning  the  validity  of  the  si.id   forfeitur«,  the 


•Court  doth  ma.niam  the  exception   pleaded  by  the  said  Dofe 
KlismiM  the  present  action  with  cu  b 


niant,  and  doth 


i 
f 
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1859,  Alfred  Savage,  one  of  the  Appellants,  duly  of^red  to  make  Lt,v  of  the 

on  tl'  Slpr!;!l850.  '  ''  '"  "'"^^^^  *^""^^  ^^^--  ^''^tl-' 

On  the  16th  April,  1859,  the  Respondent  sold  the  Oil  by  Public  Auction 
The  reason  ass.gnod  by  the  Respondent  for  so  doing  is  stated  in  hi   pleas  to  be' 

uousc  here,  with  othor  packages  of  Oil,  by '♦  Jacques,  Tracey  &  Co,  to  whom 

^ev  '  nrodr.  f     ,,'  '■'^"'''  ''''''^  ^PP^"«"*«'  «"^  "«^  ^^^^^r  agents  ;"  that 
.rii  K^         .       ";     ?  ''"''P°^''  '^'^''^^^  «  ^«^'«'"  invoice,"  in  vhich  the  Oi 
had  been  undervalued,  with  intent  and  forthe  purpose  ofaCoiding  Tpaleu 
of  «duty  or  of  part  thereof  which  by  law  was  leviable  and  payable    h 

ndw»  «      /■  '?"^"'*'^"^''^  '^'^y  «"d  undervah,atlon  the  said  Oil  became 
and  was     orfe.teu  to,  and  for  (he  use  of  Her  Majesty  ;"  that  the  said  Oil  "  wa 

s«?  /    ?  of  Customs/or  /«...//^«.on,  soked  as  forfeited  ;"  and '•  that  tt 

"  rn  nnertn^Xlt:'"  ^'  T  '  "r7  ^^^"  ^^^"^^^  ^^^  ^  ^<«H  in  th 

''.T«r„r  r!r    '"'''"^''^"'■'^  ^"*'^'''   «"-^  ^^«^'"g  remained  «nrf«r 

et^ur.  unclaimed  f^,r  the  period  of  one  month,  and  being  condemned  according 

0  Ae  prov.s,ons  of  law  in  that  behalf,  ,he  said  Defendant  in  his  said  capacitT 

"  ZM  rrdil;  ritr  ^^  '-  --^  ^^«  ^«^^  ^ou..teen  packages  of'^Oill' 

In.^l'T'^n^  '"  "''  If"''  ^'"''''"'''  "'  «'•'^«'  '«  '«"'J^r  th«  «»'e  by  tl>e  Defendant 
behalf,  after  u  had  been  «  legally  5«>rf  as  forfeited,"  and  such  forfeiture  was 
^ini^alff  ^"7  •^•^' '"-'■-'  "»  -'-'■  "-Oil  "  had  been  underva    e"." 

xnten    and/or  the  purpose  of  avoidi.  payment  of  the  duty  or  of  nlr 

herco  .  And  lastly,  that  no  clain,  w.  ,  ,ed  b^  Plaintiffs,  within  o  I'nT, 
from  such  seizure  and  condemnation. 

The  law  on  which  this  defence  rests  is  the  10  and  11  Vic  Ch   ^1   8  a«      .,•  , 

LE"  ■       "'° ««°^" >'«"■« i"'-" ".«ice.,»,:;.;:, ;î 

The  Appellants  respectfully  submit  the  followin,r  nnin..  ._ 
l.-Thero  could  be  no  legal  .„le,  without  an  information,  exhibited  and  noti- 
fied according  .0  the  renuiremcntsof  the  10th  and  llth  Vic.  Ch.  31   88  6]    52 
4c  68,  «iid  A  previous  ifixure  of  the  oil  as  forfeited.  '  ' 
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On  the  presumption  that  the  gooda  were  really  seized  as  forfeited,  and  were    Benj,  Lvm.„, 
unclaimed   withm   one   calendar   month   from   the  day   of  seizure,  and  were        d' 

ZtZTl !u'TA'f  '"^'"  ''  ^'  condemned, the  Respondent  has  interprète  '.     B^Ï?S?t. 
the  words  of  the  48th  Sect,  of  the  10th  and  11th  Vic.  ch.  3Ï,-"  may  be  dealt 
w,th  accordingly,"-  to  mean,  that  he  might  do  what  he  pleased  with  them  and 
sell  hem  by  Puhhc  Auction,  or  otherwise,  "  without  any  formal  condemnationr 
or  other  legal  preliminary  formality  whatever. 

«  tLT'/^  ""',?''  '".''f  ."'Î  ^'''''°'  ''^'^'  ''""'  ^'^'"*«'  ''*■  '«  distinctly  enacted 
a^Lf  ^7T  ^"'^•^^f  ^'«'•«*  *  *  *  ^^«'^  «nd  may  be  prosecuted,  sued  for 
-f  recovered;  àc  &c.  And  the  58th  section  as  distinctly  enacts,  th  t  in  orde; 
to  render  goods  liable  to"  6.  .oW  without  any  formal  condemnation  thereof^ 

Znl  .IT}""'  ^'"  ''''''"'  '"  ''''  P-P-  Court,  «  durin,  t 

calendar  month.-  And,  m  order  to  remove  all  doubt  whether  or  not  these  sections 

were  intended  to  include  the  class  of  case  covered  by  the  48th  Section    i    S 

specm  ly  provided,  that  no  claim  shall  be  admitted,  "unless  notice  thereo    sha 

have  been  given  to  the  collector,  within  on.  calendar  month  from  the  seizure 

thetr       •«    "  "?f  *'"^'"^'  ''"^  '""^  ^^"^'^'^  entirely  misapprehended 
the  legal  significance  of  the  enactment,-"  dealt  with  accordingly,"- and  that 
these  words  imported,  as  they  evidently  do,  a  compliance  with  The  requirement 
of  the  sections  of  .he  statute  above  specially  referred  to 
entttfeS  1  *,'^^f,7;»f  "^'f, -°  P'«te"«ion,  however,  it  is  manifest,  that  to 

he  did  the  goods  must  have  been  actually  "  seized  as  forfeited,"  and  due  proof  of 
the  "  day  o  seizure"  made,  otherwise,  the  fatal  delay  of  "  one  calendar  month/' 
which  was  only  to  run  "  from  the  day  of  seizure,"  never  occurred,  and  the  good, 
consequently  were  never  li«..le  to  "  be  deemed  and  taken  as  condemnedr 

JV^\fZTZ'"  ^^'^  «'««"''^"«"«ff^cts,  the  seizure  isstated  to  have  been 
made  on  the  8th  of  March,  1 859,  but  of  this  fact  there  is  no  legal  evidence  whatever 
of  record.  Mr  Jordan's  ..rôa/ statement,  that  from  his  notes  in  his  office,  the 
seizure  was  made  on  that  day,  not  by  himself  however,  for  he  says  "  /«« 
not  the  mzmg  oflicer;'  does  not  of  course  establish  the  fact 

The  only  written  document  of  record  referring  to  the  detention  of  the  goods  i. 
the  exhibit  0  (Paper  47  of  Record)  produced  by  Maçon,  a  witness.     It  has  no 
.late,  but  he  .tates  it  was  handed  to  him  on  the  1th  of  Af arch,  1859.     As  the 
seizure  ,s  staled  to  have  been  made  by  the  Respondent  on  the  8th  of  March  this 
document  cannot  be  the  a,te  of  seizure,  moreover  it  is  a  more  order  to  "  stop  all 
deUvery    of  the  o,l,  and  J,.r,Ia„  characterizes  the  paper  as  a  "  Counter  order  " 
t  ,s  also  to  be  borne  in  mind  that  according  to  the  Respondent's  own  pleas, 
the  good.s  "before  any  delivery  thereof  had  In-cn  made  by  the  said  Officer,   of 
C7«.<oms     (whowerein  possession  thereof  from  the  time  of  their  arri- .1    „t 
Longueu.l)   were  "  d./a,-«.rf/.r  m...W,>a„on."-evidently  according  to  M.  ..n's 
Jor.lHns,and  Philhps'  evidence,  on  this  "  Counter  order"  of  the  collector;  and 
t"r  .c.xun;  ir.  :xmgen  10  Dave  taken  place  while  they  were  so  detained.     But   not 
only  ,s  there  no  acte  of  seizure  or  even  Copy  thoreof  produce.!,  but  ther.  is  e'very 
reason  to  suppose  that  none  was  ever  made.     Mr,  Jordan,  who  was  not  the  seizin^ 
oHicer,  says,  that  he  was  the  person  who  signed  the  seizing  r^j^or/  and  left  it  with 
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ind'  "'   '^^  ^'*"^°*°'''  *"^  ^''  M«ÇO«  produces  a  printed  form  (paper  Z  Z)  showing  certain 

TMortde       P""*«d  questions  to  be  answered  6y  <Ae  seizing  officer  in  all  such  reports     It  is 

B««u.u,er.     of  course  intended  to  be  inferred  from  all  this  that  Mr.  Jordan's  report  was  in 

•  reality  the  acte  of  seizure.    It  is  plain,  however,  that  a  report  by  a  party  not  the 

seizing  officer  can  be  no  evidence  of  the  fact  of  a  seizure,  and  as  neither  the  Report 

Itself,  which  Mr.  Jordan  says  he  handed  to  the  collector,  nor  even  a  copy  of  it 

IS  fyled,  we  can  only  conclude  that  the  Report  has  no  legal  significance  whatever 

m  the  present  case. 

2— There  could  be  no  legal  seizure  without  an  eutr^  of  the  Oil,  and  in 
intent  to  defraud  the  Customs,  in  the  "  Invoice  or  Entry,  "  or  in  the  "  Oath  " 
made  with  regard  to  the  same. 

Now  the  only  persons  who  can  "  validly  make  any  entry  "  are  the  "owner 
^^  consignee  or  importer,"  or  "  any  Attorney  or  Agent  duly  thereunto  authorized 
by  a  written  instrument,  which  he  shall  deliver  to  and  leave  with  the  Collec 
„  f^f-  -^2  Vic.  Ch.  1,  §§.  8  &  23.-And  where  such  entry  is   not   made  by 
^    the  owner,  consignee  or  importer,'  there  must  be   attached  to  the   Bill  of 
iintry    *  a  declaration  by  the  owner,  consignee,  or  importer,  *  *  to  the  same 
effect  as  the  Oath  or  affirmation  (viz.  as  per  Schedule  B  annexed  to  12  Vic 
l^U.  1.),  adapting  the  form  and  words  to  the  case,  distinctly  referring    to  the 
^^  mvoice  presented  with  such  Bill  of  Entry,  and  signed  hy  such  owner,  importer, 
^^  or  conngnee,*  *  *  either  in  presence  of  the   agent  making   the   entry,  who 
shall  attest  the  signature,  or  of  some  Justice  of  the  Peace  or  Notary  Public 
who  shall  attest  the  8ame."-22  Vic.  Ch.  76,  S.  5,  sub-section  1.  (Statutes  of 

The  entry  (Paper  No.  16  of  the  Record)  in  the  present  case  was  made  by 

Thomas  Craig,"  the  clerk  and  duly  authorized  Attorney  (Paper  No.  54  of 

the  Record)  of  Jacques,  Tracey  &  Co.,  who  were  not  either  the  owners,  impor- 

ters,  or  consignees  of  the  Oil  ;  the  Oil  on  the  contrary,  being  the  property  of 

and  consigned  to  the  Appellants,  who  imported  the  same. 

That  the  Appellants  were  the  owners  is  proved  by  their  Book-keeper,  Clare 
and  by  the  nvoice  or  Bill  of  Sale,  Paper  No.  3  of  the  Record.  And  that  they 
were  also  the  consignees  or  importers  is  also  proved  by  Clare,  and  by  Bill  of 
Lading  signed  by  the  Master  of  the  Schooner  Pearl  (Paper  No.  4  of  the  Record) 
which  directs  that  the  goods  «re   '  to  be  delivered  *  *  at  the  Port  of  Portland  »' 

ed  by  the  Gran,  Trunk  Railway  Co.  to  the  Master  of  the  Schooner  (pLr  No. 
«  of  he  Record),  which  undertakes  that  the  goods  are  «to  be  conveyed"  *  * 
and  delivered  to  Messrs.  Lymans,  Savage  &  Co.,  Longueuil,  C.  E  ;"  also  by  the 
advice  note  (Paper  No.  6  of  the  Record)  of  the  Grand  Trunk  Railway  Company, 
dated  at  Longueuil,  and  addressed  to  '<  Lymans,  Savage,"  by  which  they  were 
informed,  that  the  goo.ls  ''cormgned  to  you  have  arrive.l  this  day;"  and  lastly 

Respondents,  to  the  following  ertcot.-"  I  have  now  the  pleasure  to  hand  v„u. 
invoiaeaiui   iJ.  ..r  L  iwenty-threo  packages  Alhertine  Oil,  shipped  per  Schr. 
Pearl     to  Portland,  to  your  address.     I  an,  shipping  other  parcels,  by  th« 
same  vessel,  consigned  to  Messrs.  Rhynas  à  Starr,  n,^ /orwarding  Agents  " 
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"  I  presume  you  will  attend  to  Ins.  of  present  ship't  » 

The  other  parcels  referred  to  in  the  letter  are  evidently  the  other  goods 
which  were  entered  by  Jacques,  Tracy  &  Co.'s  Clerk,  on  the  occasion  in 
question,  and  destmed  for  Upper  Canada,  and  which  were  received  by  that  firm, 
m  the  same  way  as  Rhynas  &  Starr  received  them,  a.  -forwardmg  agmts- 
^^  Moreover,  Jacques,  says  (Page  9  of  the  Appellant's  factum)  «  The  Plaintiffs 
in  this  cause  were  the  condgnees  of  the  twenty-three  casks  of  Oil  which  were 
so  entered  on  the  fifth  of  March  eighteen  hundred  and  fifty-nine.» 

Then  «  the  Invoice  presented  with  such  Bill  of  Entry"  was  not  accompanied 
!w  /''^  ^'■"*"°°  ]y^^  ^y  the  Section  of  the  Statute  last  above  quoted, 
»^9ned  by  the  Appellants.  And  the  pretended  Oath  said  to  have  been  made  hj 
Craig  was  no  Oath  at  all  ;  the  same  being  declared  to  be  an  oath  or  affirmation, 
and  not  having  been  administered  and  dgned  by  any  officer  authorized  by  the 
12  Section  of  the  12  Vio.  Ch.  1  to  administer  such  Oath. 

thJr  Boo^l'°""''r^'"  ""^t  '^'  ^^^P'"""''  '^"^  ^''^  '^'  *»'^^  ^^  ^trough 
their  Book-keeper  Clare,  who  told  young  Jacques   (Jacques,  Tracy,  &   Go's 

u  u?n"  Tr      '  '^"'''°"  P"'  ^^  ^'"'  *^«'  '^'^  '"'■g'^t  make  the  Entry  as 
usual,  namely  ly  apprauemcnt.    And  it  is  quite  certain  that  they  never  had 

The  circumstances  under  which  the  invoice  thus  presented  bv  Craig  came 
to  be  made  out  at  70  cents  per  gallon,  instead  of  90  cents,  the  price  re«Jly  paid 
by  the  Appellants  for  the  Oil,  as  disclosed  by  Jacques,  Tr^cy  &  Go's  correapot 
depjcommenong  with  Paper  No.  69  of  the  Relord)  with  the  shipp  oT  he 
O  and  the  evidence  of  the  witnesses  examined,  were  shortly  these  .-All 
previous  consignments  of  Oil  were  consigned  to  Jacques  Tracy,  à  Co -The 
first  entry  was  made  at  40  cents  per  gallon,  but  the  Customs  appraiser,  in  con 

Zoa^Vo     T'"  1  r;'"  ^'  ^^'"'"^  '^°'"  ''^  United  States  h  av    g  been 
r       H  1  T ?'  ""^  '^'""^'"^  ''™^'''^  '•>«*  '^«  ^"  ^««  -««h  76  to  80  cents 

be  Pr  'd  ont^n  "T^f  ^f  ''"  'PP"'"^  •''«'  *••«  ^"  --'J  '•"  f"t"'e 

w  JtL    I        ^^''""'^ ""^"''  '^  ^'  •'^"'^-     A^"*""-  thi«  arrangement  an  entry 

although  one  by  u,voiœ,  hears  i.  the  corner  of  it  the  signature  of  the  custom 
apprauer;  a  crcumstance  which  proves  incontestabl/that  this  rateTTo 
cen  s  w^  a  settled  matter  between  the  Cisterns  authorities  and  these  Consi^ 
gne  s     Subsequent  entries  wore  made  at  70  cent,  by  appraisement,  but,  on  the 
Otb  of  December    868.  when  young  J«cques  was  making  a  similar  en  rv  the 

d  ceTi'^V::!     T  '^  "°""  "'^  "PP™^^  ""^  "'"^^'  ""'-  -  invoice  w^Zpro- 
apprliserl  '"''  '"'"'"'  "'  ■■''"*'"«  '•"  '"^"'«^^  ^°t^«*'"  h'™  «"^  'ta 

"  I  then  asked  him,  if  we  produced  an  invAÎoo  n,  .j^  ^•,„-,.'^-/  ,-'  !j 

..  Zl      !,      r  ^'""  '"''  ''  understand  that  if  would     We  then 

«186     1      "  ''rr''^*"'"*  ^''^  '»*'^'""''  ""'^'^  «^^h  'lay  of  February, 

O  Inl   nl   T  r;  '  "',  'T'"'  "  '"'  °'  '«  P"^"^-^-^  «f  '»'---  kind 
0.1,  and  passe,!   ,t  through   tho  Custom  House   with  Mr.    BelVs  (appraiser'.), 
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Be^.L^mau,  consent,  with  an  invoice  at  seventy  cents.''  And  this  is  corroborated  by  the 
letter  itself  (Paper  No.  77  of  the  Record)  which  is  produced  dated,  5th  January, 
1869.  Both  the  Jacques  swear  also  that  they  never  knew  what  any  of  the  oil 
cost  at  the  place  of  shipment. 

It  is  quite  clear  therefore,  that  the  Shippers  and  Jacques,  Tracy  and  Co.  both 
regarded  the  sending  of  au  invoice  at  the  appraised  value  of  seventy  cents  as  a 
mere  matter  of  form,  and  that  neither  of  them  had  any  intention  of  defrauding 
the  customs  in  using  such  for  the  purposes  of  entry.  It  is  equally  certain  that 
Craig  who  made  the  entry  had  no  intention  to  defraud,  as  he  was  entirely 
without  knowledge  in  the  matter  ;  and  as  to  the  Plaintiffs,  the  first  intimation 
they  had  of  such  an  invoice  was  the  detention  of  the  oil,  when  Henry  Lyman 
one  of  the  plaintiffs,  made  known  the  fact  of  their  having  an  invoice  at  90 
cents  to  the  elder  Jacques,  who  thereupon  immediately  offered  to  amend  the 
entry,  but  was  refused  by  the  Respondent  permission  to  do  so.  Attention  is 
here  drawn  to  the  fact  that  this  offer  was  made  on  the  7th  of  March,  1859, 
namely  while  the  goods  were  simply  detained  (as  slated  in  Pleas)  ''for  \nvestl 
gation,"  and  before  any  seizure  thereof,  was  even  pretended  to  have  been 
made. 

It  is  said  however,  by  way  of  impugning  the  good  faith  of  the  Appellants- 
that  they  must   have  known  the  fact  of  the  payment  of  duty  on  an  invoice  at 
70  cents,  because  the  elder  Jacques  has  sworn.— "The  first  intimation  that  I 
am  aware  of  from  us  to  the  Plaintiffs  respecting  the  entry  was  our  sending  them 
"the  account  of  disbursements  with  the  permit,"-and  because  the  account 
(paper  No.  65  of  the  Record)  is  dated  5th  March,  1859,  the  pretension  being, 
that  as  this  account  is  made  out  on  the  basis  of  duty  having  been  paid  as  on 
70  cents,  and  as  it  was  sent  "  with  the  permit,"  the  Appellants  had  full  know, 
ledge  of  the  transaction,  but  kept  quiet.     On  the  supposition  that  the  above  state- 
ment of  Jacques  was  strictly  true,  it  does  not  follow  that  the  Appellants  knew 
that  an  entry  had  been  made  by  invoice.    The  part  of  the  account  having 
reference  to  the  payment  of  Duty  is  in  these  words  and  figures,—-  Duty  $120, 
15,"— not  a  word  about  any  invoice.     Besides,  no  one  could  by  a  ma.e  insp-c- 
lion  of  this  account  be  notified  of  the  fact  that  duty  was  paid  on  any  particu- 
lar value,  it  evidently  requiring  a  calculation  to  be  made,  based  on  the  exact 
fluraber   of  gallons  on   which  the  duty  was   actually  paid,  to  know  the  fact. 
And  if  the  Appellants  did  know,  by  this  account,  on  what  prii;e  duty  was  paid, 
It  wouldn't  have  concerned  them,  for  both  the  Jacques  and  Clare  and  Alfred 
Savage  (one  of  the  Appellants)  all  swear  that  the  Appellants  always  understood 
that  the  entries  of  all  previous   consignments  were  by  appraisement,  and  that 
they  never  knew,  until  the  Oil  was  detained,  that  this  particular  lot  was  entered 
in  a   different  form-and  Henry  Lyman,  in  the  letter,  (Paper  No.  81  of  the 
Record  fyled  by  the  Defendant  himself,  asserts  the  same  thing.     It  is  plain, 
however,  that  the  above  statement  of  the  elder  Jaques  is  a  mere  casual  one 
and  not  based   on   any  precise  knowledge   of  the  facts.     By  looking  at   the 
account,  it  wili  be  seen,  that  it  is  signed  by  the  younger  Jacques,  and  he  says 
distinctly  that  the  account  may  Jiave  been  sent  in  as  late  as  a  week  after  its  date  ; 
and  Clare,  who  received  it,  says,  that   he  is  uniier  the  impression  it   was  not 
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mit,-Craig  8wear8  that  he  was  thl  nC  J^  u  *"'  ^'''"  ^'  *«  ^^^^  Pe^' 
belief  to  bfthat  he  gaveit  to  one  opS  "'°;^*«'"f^  ''^  «"<!  h'^  states  his 
get  the  oil  for  the  vaLs^parti  "  All  naZl  "'  ^  ^°'  "'^"«  *«  ^^  -d 
favour  of  this  view  of  the  ma  e    for  1  P''^^"'°P*-°"«  «'«  «moreover  in 

Oil  formed  but  a  small  po^tf  ^w^l^  :trra:d  U  t  fh^  ^^^^"^^'^ 

There  being  no  valid  entry  of  the  oil  in^  n«  ,     • 

.nvoice  presented  with  the  BUI  of  Entry  and  nlî  f"^  -^  "^"'^  '""^  ^"^«^^^ 
of  any  body,  much  less  of  the  Appel  al  o  dî  J  Tu  '"''""""  ""  ^'^^  P^^ 
ure  of  the  oil.  And  it  havingT  Tôw„  th  t  tt  "  """  '^  "^  ^^''-^-■'- 
goods  were  ever  actually  ,e.-.e/as  fori  ted  "hi  u  1  /'  ."^  ^''''  '^''  *^« 
n  is  submitted,  ought  to  be  reversed  '        ^  ^^"'""'  °^  ''''^  ^°"'^  ^elow, 

PominvilU,  for  Respondent: 

«Si!X:X^:tcr-|awan  Ac.onissustai„.b,e  against 

ing  and  proving  m Jice  o      b       Lr^Z 

eannot;  as  «  oontrarv  doctrine  in volvt   I       f««P««d««t  contends  that  It 

Crown  virtually  can  be  sued.  brdirclTthl     V       '  ^^"•^'^^"«"°«»  that  the 
.  Chap.101.  Cons.  Sta.  L.  â^c  8  e^^^^^^^^^^^^  T'  ""'  '^  "*'^*^- 

given  by  this  Act.  shall  be  given  to  sucTt  V      Ij  P"""''^''  ''"^  P'-^'^^'-'on 

«  «>-.,a^  only,  and  to  foothe^  ^e  son  or  1.  '^"■'  7  '''^'"  ^"""  «^^'^^ 
Justice.  Officers  a«d  other  persons  act  „.«?  J       m   f  «^over,  and  any  such 

protection  and  privileges  inlnZ^llejfZ':;'^"  '^  "*'*'^^  '«  «"«^ 
non  ./  Ai,  rf«,^,  although  in  Zh  ^^Zl^'  f  '''""  "^^  ^''^  ^''^  — 
Jurisdiction  and  has  actfd  clearl  'co^Ly  law '"  ^  «f . ''  T'' ""^ 
Defendant  exactly  in  the  same  position  as  a  Just  L  of  .î  S  "''  ^^"''^  ^^' 
«bowing  clearly  that  but  one  set  of  rurrsJouM  1  f""'"'  '^'  P'''*'"^'^ 
well  as  all  other  Public  Officers  without  ml  ''"^'  ^««'«^^''"^  «• 

operation  of  our  Statute,  the  ^^71  Mi!  oL'^'tK:  ^"'^^  ^''^ 
from  .t  would  be  the  same  as  if  he  wL  a  jfs  ic  «f  .h^P  "  ^'^  '^'"P^'"" 
.nd  decisons  applicable  to  an  action  against  he  ^  T'-  î"'  ''^^  ^"^«« 
to  an  action  against  a  Public  Officer  '    ^^'^  ""'^^  •^'î"«'  <■«'«« 

Ta^;t;ns::t:^r,^:;r'-?^:?:^°^'^-  '«^^  ^-  ^- 

"  persons  who  lona  ^/mea    to  dÏchalrtr  "f  "  '''  P-"^**^""»  «^  ^-"-' 
"aequently  so  interp^their  provi  ^ ^^f^^'  ''f  ^'  «"^  "'«Court  will  con- 

"  by  Act  of  Parliament  :  an^.S  I'^I'"?  "^f  ««'^-'^  -  -l^«t  they  do 
-nothing  to  do  With  thepolic;^-^^-:-:-^^^^^ 


1^ 
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^Benj^  Ljjm.n,   tion  to  the  clause  of  the  Act  of  Parliament  in  conformity  to  the  construction 

Ta"rtde      S'"'^^  ''"^  «''"liar  clauses  in  other  Acts  of  Parliaments.    It  has  uniformly  been 

Boutbiiuer.     held  that  where  a  party  lonajide  believes  or  supposes  he  is  acting  in  pursuance 

of  an  Act  of  Parliament,  he  is  within  the  protection  of  such  a  clause."    Same 

doctrine  held  in  BaUviffer  vs.^  Farris,  1  M  é  W.  p.  630  ;  and  ffuahes  vs 

BucMand  and  others,  15,  M.  é   W.  352. 

Lord  Brougham  is  reported  to  have  laid  down  this  principle— «  Even  inferior 
Courts,  provided  the  law  has  clothed  them  with  judicial  functions,  are  not 
answerable  for  errors  in  judgment  ;  and  where  they  may  not  act  as  Judges, 
hut  only  Jiave  a  discretion  confided  to  them,  an  erroneous  exercise  of  that  discre'- 
twn  however  plain Jhe  miscarriage  may  be,  and  however  injurious  its  consequences 
THEY  SHALL  HOT  ANSWER  FOB.  This  foUows  from  the  Very  nature  of  the 
thing.  It  is  implied  in  the  nature  of  judicial  authority,  and  in  the  nature  of 
discretion,  where  there  is  no  such  judicial  authority:'  Broom's  Legal  Maxims 
p.  95. 

It  was  in  confirmauce  of  this  well-established  rule  that  the  present  Imperial 
Act  11  and  12  Vict.  ch.  44,  enacted  by  section  l,-«  For  an  act  done  by  a 
.Tustice  of  the  Peace,  within  his  jurisdiction,  the  action  shall  be  an  action  on  the 
case,  wherem  it  must  be  alleged  and  proved  that  the  act  was  done  maliciously 
and  without  reasonable  and  probable  cause."  This  rule  of  protection  is  clearly 
extended  by  the  Chap.  101  of  our  Statutes  to  all  Public  Officers. 

The  second  question  is  one  equally  important.  It  applies  to  that  portion  of 
the  declaration  which  alleges  the  offer  to  make  entry  and  tender  of  duty  by 
Plaintiffs;  and  likewise  to  the  proof  on  that  point,  which  is  insufficient  to 
establish  that  the  formalities  of  law  had  been  complied  with  by  plaintiffs.  The 
Action  rests  upon  the  alleged  offer  and  tender  of  the  12th  and  14th  April  and 
Defendants'  refusal  to  comply.  This  refusal  being  alleged  to  be  the  ille<ral  act 
complained  of,  is  the  chief  point  to  bo  determined,  as  Plaintiffs  could  hive  no 
recourse  unless  they  complied  with  the  conditions  precedent  imposed  upon  them 
by  the  law. 

The  Customs  Act,  Chap.  17,  Consolidated  Statutes  of  Canada,  sec.  25  de- 
clares "  No  entry  shall  be  deemed  perfect  unless  a  sufficient  Invoice  of  the  goods 
"  to  be  entered,  attested  as  hereinafter  required,  shall  have  been  produced  to  the 
"  Collector. 

It  is  not  alleged  in  the  declaration  that  the  original  invoice  was  produced 
nor  IS  there  any  evidence  that  it  was.  The  protest  makes  mention  of  an  invoice' 
but  no  copy  is  attached,  no  extrinsic  evidence  offered  of  the  fact.  The  identity' 
of  the  invoice,  Plaintift-'sHxhibit  No.  1,  is  not  proved,  so  as  to  establish  that  it 
was  the  same  as  that  mentioned  by  the  Notary.  This  invoice  morover  if  the 
same,  is  not  signed  by  any  of  the  Plaintiffs  or  by  any  person  on  their  behalf  as 
the  law  requires  (see  sec.  26,  same  chap.)  Under  such  circumstances  the  Plain- 
tiffs do  not  establish  a  compliance  on  their  part  with  the  formalities  of  law  so 
as  to  constitute  the  alleged  refusal  an  illegal  act,  for  which  the  Defendant  shiuld 
be  held  responsible.     It  is  evident  that  Piaintiffa  wn„w  h..,: .-. , 

any  circumstances  agamst  the  Collector,  without  shewing  a  strict  conformance 
on  their  part,  to  the  requirements  of  the  Jaw. 
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not  bavino- received  all  Hip  n;i  fl,n  «'^«OotUie  Oil   to  Plaintilis;    who 

owner  should  hav.  notice  of  the  seizure  all  ,.f  the  .ea^ons  «;  it  o7    i  .  ' 
The   Defendant  contends  that  whatever  apparent  defect  >ni.ht  exist  i     ht 
law,  when  discussed  upon  principles  of  convenience  or  nolicv    ^.1. 
-^  be  ..pplied  by  the  legislature  and  that  in^' iZ'^^^l^l^t^t: 

laio  y  not  been  complied  mth.  The  law  declares  how  the  seiz  es  effect  d 
-.by  detention  and  re-noval  to  the  warehouse  or  place  s  lee  el  a  e  W 
ng  of  goods  seized  as  forfeited.  The  Goth  sec.  same  chap,  enacts-"  That  if  an v 

"CusomHr'^''""  'r'^  "'^'"■'^^''  ^"«'^  '^"-'-^î^-"  be  irried  to  the 
•' '«"t-'J  on  oy  J.  umtitts,  does  not  import   as  thev  contt^P.l   th;t  n  f  . 

,3!  m!  ,  «        ""'"  ""'"'"•  ''J'  ""  "Jtlitional  word  "  af„,e  Jd"  refer 

tbereoi;  shall  within  one  calendar  month,  i-c."  The  8«h  goel  ™»rf.  °  tT  . 
.  an,  g„ocl,,h,,ll  be  seized  for  nonW-n.  of  d  t/„r  ^n  U..  ,«,!  ^ 
forfe  tare  4c.,  the  harden  of  proof  shall  ll„  on  the  owner  or  ela  ™a„.  of  .„cl 

;::al'wi:[.;i-rrH"^^^^^^^^^^^^ 

port  at  which  the  same  shall  have  been  secured  as  aforesaid:' 
The  words  "  stopped,"  "  taken,"  «  secured,"  "  carried  "  all  used   in  fJ,„ 

acts  by  the  Officer  having  authority  so  to  do  the  "  seizure"  and  in  that  conn 
ton  has  imposed  upon  the  P-on /.o..  whom  they  were  taken  o   the  «r- 
he  necessity  .;      ving  notice  ;  and  in  the  terms  of  the  84th  section  imposeson 
the  owner  or  caimant  the  burden  of  proof  whether  "  the  duties  have  been 

^^l^r^::::^,r  ----^  -«  -  done  vJs 

c  JXTheloÏ  'r"'T  !?'*  "°''"  ^'''"'^  '^  ^'^'^  *«  '"^^  -"-  -  F-on 
T^hen  a  formal  notice  of  intention  to  claim  the  goods  has  been  given  as  oro- 

vided  by  the  80th  sect.;  and  in  that  case  the  Attorney  General,  onTehalfofZ 

Crown,  eives  notice  by  nn«t;,,a.  „j.  „„  T_i._ .   \,  '       '^^^°'*"  °'  *"® 

the  -rsih  and  TQih      ♦  ^  r    ,°  "^'  ""  ^"'"^"^""o"  in  tie  manner  pointed  out  by 
the  78th  and  79th  sect.,  disclosing  the  grounds  of  contravention  and  the  cause. 
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of  forfeiture.    This  serves  to  explain  the  practice  of  forwarding  to  Government 
the  seizing  report  mentioned  in  the  evidence  of  the  witness  Maçon. 

This  65th  sect,  of  our  statute  was  copied  from  the  Imperial  Act,  6  George 
IV.,  ch.  107,  112,  "  If  any  goods,  subject  or  liable  to  forfeiture  under  the  Cue- 
««  toms  laws,  shall  be  atojyped  or  taken,  by  auy  Police  Officer  or  other  person  act- 
"  ing  by  virtue  of  any  Act  of  Parliament,  or  otherwise  duly  authorized,  such 
"  goods  shall  be  carried  to  the  Customs,  &c." 

The  Appellants  cannot  even  raise  as  an  equitable  consideration  of  their  case, 
that  they  were  not  aware  that  the  Oil  was  seized  or  the  cause  thereof;  there  iâ 
no  such  issue  raised  by  the  pleadings  on  the  contrary  while  admitting  in  their 
special  answer  that  they  made  no  formal  claim,  as  required  by  the  Statute,  they 
attempt  to  excuse  it,  or  to  account  for  that  omission,  by  alleging  that  they  were 
misled  by  the  Commissioner  of  Customs  whom  they  had  petitioned  on  the  sub- 
ject. 

The  evidence  establishing  knowledge  on  their  part  is  conclusive  :— 
Istlj,.— Alfred  Savage,  (one  of  the  Plaintiflfs)  swears  that  they  became  aware 

of  this  fact  on  the  8th  March,  and  that  the  cause  was  the  undervaluation  of  the 

Oil. 

2ndli/.—Wm.  H.  Clare,  (Plaintiff's  bookkeeper)  swears  9  packages  were 
delivered,  and  the  remainder  detained. 

Srdly.—GKO.  E.  Jaquks'  evidence  is  to  the  same  effect,  and  that  when  he 
offered  to  make  a  new  entry  the  Oil  had  been  detaiued. 

4Mi/.—The  letter  «'  I"'  addressed  by  Plaintiffs  to  Benj.  Lyman  also  establishes 
their  k  lowledge.  It  concludes  by  saying  that  f  the  Inspector  General  should 
"aUow  Jaques,  Tracy  &  Co.  to  au>..nd  their  enti-y  and  liberate  the  goods." 
This  letter  is  dated  8th  March,  186». 

5<A?y.— Letter  of  Jaques,  Tracy  &  Co.  to  Spurr,  Manager  of  the  Oil  Worka 
Co.,  dated  9th  March,  1859,  commences—"  We  are  sorry  to  inform  you  that 
I'  the  lot  of  85  casks  of  Albertine  Oil,  has  been  seized  by  the  Cmtom  House 
^'  owing  to  their  discovering,  after  we  had  made  the  entry  and  paid  duty  at  70 
"  cents  on  the  Invoice  sent  us,  that  Lymans,  Savage  &  Co.  had  an  Invoice/or 
"  their  lot  at  90  cents. 

The  Respondent  respectfully  submits  that  in  the  absence  of  any  positive  rule 
of  law  requiring  a  written  notice  to  be  given,  there  is  rbundant  evidence  to 
establish  that  all  parties  interested  had  no::  -  that  the  Oil  wti  seized 
and  the  cause  of  seizure  ;  and  the  omission  to  give  the  formal  notice  of 
intention  to  claim  required  by  the  Statute,  cannot  be  excused  upon  any  legal 
ground  which  the  Court  could  recognize,  more  especiaUy  as  the  condemnation  is 
by  positive  enactment  of  the  Statute  pronounced  in  favor  of  the  Crown  as  result- 
ing from  such  omission. 

The  other  points  urged  at  the  argument  will  not  require  auy  lengthy  notice, 
and  may  bo  enumerated  in  the  following  order  : — 

ls«.— That  Jaques,  Tracy  &  Co.  were  not  the  consignees  and  had  no  autho- 
rity to  pass  the  entry. 

2nd.  That  if  they  were  authorized  to  pass  entry,  it.  was  sn  authc-rity  to  do  so 
in  a  particular  way,  viz  :  by  appraisement  and  in  no  other  way. 
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Craig-J'l^''^"^''*^"^^'^^^^^^  ^  '^'  -^«^^  ^-  ^^-r  Agents.   Ben,.^.^„. 

4<A.-That  the  entry  made  by  Craig  was  no  entry  at  all  ;  tbat  tbe.e  was  no 
ragular  oa     adm.n.ctered  and  that  Crispo  had  no  authority'  to  administerU. 

Stfhl  r.  '         ?  ^^'^'"'''^  ''  ""'''''^'y  ''^  «P^'^^'te  a  forfeiture  under  the 

Statute,  and  that  no  such  intent  is  proved. 

if  ff -:^^J/"^"««'J^*°y  &  Co.  comm..ed  no  intentional  fraud,  and  even 
»f  they  had  that  the  Plaintiffs  had  no  knowledge  of  it,  and  could  n.  be  lerai; 
responsible  for  their  acta.  legaiiy 

The  Respondent,  iû  answer  to  these  several  objections,  ur^ed  •- 
1st.  That  there  is  sufficient  to  shew  that  Jacques,  Tracy  &  Co.  were  the  con 
..gnees      It  .admitted  at  any  rate  that  they  were  the  consignees  of"  1  preWo's 

transm  ss  on  of  the  0.1  m  question,  the  evidence  establishes  that  it  was  sen  si 
before  to  them  ;  the  original  advice  note  from  th.Grand  Trunk  Co.  ZZl  to 
them-the  Invo.ce,  Deft..  Ex.  No.  1,  was  sant  to  them  for  the  purpoTo  p L 
«gentry  at  the  Customs.  These  were  produced  at  the  Customs,  ^«1';^ 
law  toob hge  the  Custom  Officials  to  recognize  Jacques,  Tracy  i  c7  Tthe 
party  entitled  to  pass  entry;  and  although  Plaintiffs  produce  a  bTh  o(Z^' 
another  Bill  of  Lading,  as  well  as  a  second  invo:ce,'may  havf  Ln  t„    fj 

"t,    f  ?.  ""'1°'"^  "''  "  ^"^"  "l"^"''^^  --'^-<i  to' ^-  ^r  other  pa  - 
ties  The  etter  E  produced  by  Alfred  Savage,  as  the  one  inclosing  their  Lv^ce 
of  tbs  0<1,  says,  "  and  would  suggest  whether  it  would  not  be  advisab^fôr Tou 
«  to  entrust  them  (Rhynas  and  Starr)  with  the  bonding  and  fort  ding  o    you 
«  parce;,  and  whetheryou  would  wish  them  to  include  this  with  other  OU  unde 
"same  bond,  and  invoice  for  duty,  to  Messrs.  Jacques,  Tracy  &  Co  "Th 
serves  to  explain  how  the  Oil  in  question  came  direct  I  jicq^esf  Tracy  &  Co  '• 
Moreover  the  P lamtifTs  took  delivery  of  the  Oil  from  Jacques.  Tracy  i  Co    «a 
established  in  evidence.     Wm.  H.  Clare  on  cross-examinadon   ays.  /j Think'th^ 

perm,  so  left  at  the  Plaintiffs'  office  came  from  Jacques,  Trac/i  Co.  a"u  h 
"0.1  delivered  m  th.  same  way  as  on  previous  occasions."  0.  E.  Jacq  es  when 
asked  1    the  0.1  previously  imported  was  consigned  to  the  firm,  ays,  "Tcantt 

tlt^n"  1""''  '"'  "^  ""'^"'^'^  ^^  '''''  ''  '''^  ^-wJed'to'  us  fldisî 

tnbution  m  the  same  war,  as  is  mentioned  in  Defendant's  Exhibit  No.  1  -"  «nd 
Thomas  Craig  swear»  "the  0il,.a«  consigned  to  Jaques,  Trr.cy  éc  d    a^d 

the  first  knowledge  I  derived  of  the  subject  was  the  receipt  of  the  nitres 
"and  invoice."     With  such  circumstances  in  evidence,  coupL  with  the     o 
that  Jacques,  Tracy  &  Co.  paid  the  freight  on  said  Oil  and  o.harg^d  it  n  t£ 
advice  note  tc  Pl«,utiffs  (document  P),  sent  with  the  permit,  it  ishnpos^ble  to 
adopt  the  view  of  the  Plaintiffs'  Counsel  on  this  point-  for  it  woZ  h«  i 
sary  to  shew  th.t  if  Plaintiffs  intended  to  rely  on  th^^c  Iha  ry^l':    1^^^^^ 
ees  and  owners  and   alone  entitled  to  pass  entry,  they  should  lave  at  or  1" 
repudiated  the  act  of  Jaques,  Tracy  &  Co.,  and  have  offered  to  tale  «nTw 
«..try  upon  the  correct  Invoice  in  their  Dosse««i.n.  Jn.fe»^"  of  ad-rM^- -- 
and  taking  possession  of  9  packages  of' said  Oii:  """      *  ^^     ^^  ^""  '°' 

2ndly.  That  Jacques,  Tracy  &  Co  had  their  authority,  as  well  as  that  of  th. 


n 


188 


COURT  OF  QUEEN'S  BENOIT,  1863. 


!■:►■ 


Ucnj.  Lyman, 

ot  ai. 

and 

Tonendc 

Bonthillkr 


inamifacturers,  to  pass  entry  at  tlio  Customs  is  fully  established  in  evidence- 
Alfred  Savnge  in  his  sworn  examination  before  Mr.  Bell,  (document  F)  say?. 
"  but  some   time  ago  we  were  notified  l>y  Mefsrf.  Jacques,  Tracy  &  Co.,  of  its 
"  being  on  the  way  when  wo  consented  to  their  acting  as  Agents  and  entering 
"  at  the  Custom  House  as  formerly."     In   letter  "  P"  to  Benjamin  Lyman,  (he 
I'laintilfs  write,  "  subsequently,  J.  T.  it  Co  proposed  to  contin.io  to  act  for  us 
''  in  receiving  and  entering  the  oil,  as  they  wore  employed  by  the  New  Bruiis- 
"  wick  Co.  to  do  so  for  that  shipped  to  Western  Canada,  lo  which  wc  acceded  J'' 
The  verba!  testimony  is  to  the  same  ctlV'ct  :— G.  E.  Jacques,  on  cross  examination, 
"  with  reference  to  all  the  Oil  that  came  f;om  the  Company  we  acted  as  for- 
warders, and  as  such,  were  the  agents  of  the  Company  as  regarded  the  distribu- 
tion of  the  Oil.     We  never  received  any  kind  of  remuneration  from  the  Com- 
pany.    The  only  charge  we  were  in  tlio  hnbit  of  making  with  respect  to  the  Oil 
was  made  to  the  j^rties  for   whom  the  oil  was  intended,   and  consisted  of  a 
hrokeragcfor  entering  at  the  Custom  House  here,  and  any  actual  disbursements 
and  carrying  charges  for  that  which  went  to  Upper  Canada."     The  Plaintitfs 
attempt  to  qtialify  this  authority  by  saying  that  Jacques,  Tracy  it  Oo.  were  to 
pass  entry  as  before,   viz  :  by  appraisement.     This,  instead  of  bettering  their 
position  only  makes  it  worse,  as  they  knew  that  previous  appraisements  wore  at 
a  valuation  loss  than  the  real   invoice  pi  ice,  which  invoice  they  had   in  their  pos- 
session, and  less  also  than  their  previous  invoieo   prices,  and  consequently  was  a 
direct  violation  of  the  law,  and  a  gross  fraud  authorized  by  them,  as  they  well 
knew  that  no  entry  by  appraisement  could  legally  be  made  whore  an  original  in- 
voice could  be  produced,  and  which  they  had  and  were  bound  to  produce. 

îirdh/. — The  pretension  that  if  Jaques,  Trai'y  &  Co.  wore  iboir  Agents, 
Craig  was  not,  is  a  futile  objction.  They  know  that  the  firm  pasfcd  their  en- 
tries by  one  of  their  clerks,  and  consequently  the  authority  conveyed  was  full 
and  ample  to  etVect  that  object  in  the  ordinary  course  of  their  businos-",  and 
knowing  also  that  Jaques,  Tracy  &  Co.,  as  agents  of  the  manufacturers 
received  the  goods  direct  from  (hem,  befoni  delivery  was  made  to  the  impor- 
ters. The  Plaintiffs  witness,  (}.  E,  Jac<]ues  says,  "  1  have  no  knowledge  of  the 
fact  that  the  Plaintitl's  knew  the  Oil  in  question  was  forwarded  to  lis,  hut  1 
presimic  they  did  know  it,"  Moreover,  the  entry  (document  M)  is  an  entry 
of  previous  lot  of  Oil,  made  by  a  clerk,  W.J.Jacques,  and  bears  the  signature 
of  Lymans,  Savage  Ai  Co.,  establishing  tliat  they  took  part  in,  and  assented  to,  such 
entry  so  made  through  the  clerk,  and  to  his  swearing  on  thobackof  such  entry  that 
lie  was  duly  authorized  to  enter  the  saiil  Oil,  and  (unfortunately  for  Plaintifi»)  to 
liis  including  in  that  oath  that  nothing  had  been  on  his  part  or  by  any  other  |>erson 
to  his  knowledge  concoalod  or  suppressed,  whereby  Her  Majesty  might  bedofrau- 
ded  of  any  part  of  the  duty  lawfully  duo.  That  entry  signed  by  Plaintiff»  was 
at  "70  ct«.~fhey  did  not  take  this  oath,  but  they  allowed  Jacques,  Tracy  it  Co*s 
clerk  to  swear,  wliat  they  knew  was  untrue,  as  they  had  then  in  their  possession 
an  invoice  of  that  Oil  nt  a  higher  rate.  This  suffice»  to  show  their  assent  to  the 
mode  adoptwl  by  Jacques,  Traey  à  Co.,  of  effecting  entry  by  their  clerk. 

This  objection  moreover  is  of  no  avail,     iiie  law  rucpiirin^rtliat  tlie  Agent  or 
AHorney  should  protluce  written  «lutlwrity  was  complied  with — tlio  power  of 
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Atw,rney  to  Cra.g    from  Jacques,  Trac;    &  Co.   is   produced   and   proved;    «onj.  ,,„»,, 

Jacques  Tracy  &  Co.    were    the  persons  to  whom  the  Oil  was   forwarded         "'*'• 

^r  entry   at   Customs  and     for  distribution,  and     they    produced    Advice 

Note  from   Grand   Trunic   Company,    and  invoice   to  the  Customs  Depart- 

ment.     Apart  from  this,  the  objection  is  not  available  to  Plaintiffs,  they  adopted 

and  sanctioned  all  that  had  been  done,  by  taking  the  permit  and  delivery  of  the 

0.1,  ..om  .Jacques,  Tracy  à  Co.,  and  taking  possession  of  part  of  it     This 

requirement  of  the  law  was  to  prevent  frauds,  not  to  facilitate  a  party  who  has 

acquiesced  ,n  and  benefited  by  a  fraud  practised  from  avoiding  the  consequences 

of  It,  even  supposing  that  no  written  authority  to  Craig  had  been  produced  or 

proved. 

4thIj,.-The  authority  of  Mr.Crispo  to  administer  the  oath  is  derived  from  the 
Act  regulating  the  general  management  of  the  Customs,  8  Vict.,  ch.  4  sec.  14 
which  confers  this  power  on  the  "  Collector  or  Chief  Officer  of  Customs."  or 
persons  acting  for  them  respectively."  This  is  not  repealed  by  the  12th  sec- 
tion of  12th  Vict.,  ch.  1,  relied  on  by  Plaintiffs'  Counsel,  as  it  was  passed  witli 
yiew  to  extend  the  provisions  of  the  former  Act.  But  the  proviso  to  this 
c  ause  empowers  the  Governor  in  Council  to  appoint  other  persons  to  administer 
the  oath.  The  Defendants  were  not  bound  to  prove  Mr.  Crispo's  appointment: 
It  18  sufficient  in  law  to  shew  that  the  Public  Officer  is  in  the  habit  of  adminis' 
teriug  oaths,  and  h        thority  will  be  presumed. 

1  Taylor  on  Ev  :  ,,.  155,  lays  down  that  rule  and  says-"  This  rule  has  been 
expressly  adopted  by  the   legislature  in  the  Sutut^s  relating   to  the  Excise 
and  Customs,  and  at  Common  law  it  has  been  held  applicable  to  (here  follows 
a  lengUiy  enumeration  of  Public  Officers,  «nd  concludes  by  saying)  and  vuked 
UcM  to  all  Public.  Officenr    It  is  one  which  prevails  in  Criminal  Court, 
ontnalsfor  perjury.     Moreover  the  taking  of  the  oath  is  not  essential.     The 
forfeiture  operates  by  the  simple  fact  that  in   the  invoice  the  goods  were  under- 
valued.-18  sec,  12  Vict.  ch.  1. 

r.<A?y.-The  Pl-iintiffs-  Counsel  urge.)  that  the  law  requires  that  there  should 
be  an  mimt  to  d,./n,ud,,in,l  that  none  was  proved.  As  to  the  proof,  the  Defend- 
ant refers  to  the  remarks  hereafter  ,„tt,le  to  the  6th  objection.  It  is  suffioiont 
here  to  say,  that  the  intent  is  prasun.e.lfrom  the  unlawful  act.  It  is  a  principle 
o»  law  obtammg  ,n  all  Courts,  civil  as  well  as  criminal,  and  more  frequently 
acted  upon  u,  the  latter,  that  a  person  is  presumed  in  law  to  intend  the  natural 
consequences  of  the  act  done. 

1  Taylor  on  Ev  ■  p.  02-"  The  presumption  that  a  parly  intends  the  natural 
consequences  of  his  «cts,  is  not  confined  to  criminal  matters,  but  e.lends 
equally  to  his  civil  responsibilities." 

mii,.-ïi  was  also  urged  that  .la.u,ue«,  Tracy  .  mmilte.!  no   inten- 

MonH   fraud  ;  and  «ven  if  they  had  that  the  Plaintiffs  had  no  knowledge  of  it,  «nd 
could  not  bo  legally  responsible  for  their  acts. 

The  answer  to  that  is  Utiy— That  the  e»id*ino«  oonolusive!»  fistabli-haa  th^t 
they  intentionally  committed  a  fraud  ;  2ndlv-That  Plaintiffs  know  that  on  pro' 
vious  occasions  as  well  as  ..n  that,  they  were  defrauding  the  revenue;  3rdly- 
Ihat  whether  they  knew  it  or  not,  they  adopted  their  act  and  boneflled  by  th« 
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Benj^  L>|m«n,  fraud  by  taking  possession  of  a  part  of  the  goods,  and  in  the  act  of  taking  the 
•nd'         remainder,  and  hence  legally  responsible. 

!«<.— That  Jacques,  Tracy  &  Co,  intentionally  committed  a  fraud  not  only 
in  entering  the  Oil  in  question,  but  in  all  previous  entries  made  by  them,  is 
shewn  by  the  following  facts  in  evidence  and  which  renders  comment  unnecos- 
sary  : — 

Thomas  Craig,  says-"  After  this,  Mr.  Bell,  the  appraiser,  told  me  that  for 
the  future  I  must  bring  a  correct  invoice  with  a  rate  higher  than  forty  cent«. 
I  do  not  recollect  when  he  told  me  this,  but  it  was  between  August,  fifty-eight 
and  March,  fifty-nine.  I  now  recollect  that  he  told  me  this  on  an  occasion  when 
I  wished  to  make  entry  of  other  packages  of  similar  Oil.  I  produced  an 
Invoice  for  the  purpose  of  passing  entry  of  the  same,  and  he  then  told  me  that 
he  would  not  appraise  the  Oil  anymore,  and  that  I  would  have  to  produce  a 
correct  invoice." 

0.  E.  jACQUK8,(finn  J.  T.  &  Co.,)  examined  by  Plaintiffs,  says— "On  or  about 
the  loth  December,  1858,  our  clerk  was  informed  that  infuture  an  Invoice  must 
be  produced.  On  advising  the  shippers  of  this,  atul  considering  it  as  a  matter  of 
form  that  the  requirements  of  the  Custom  Home  might  be  met,  and  supposing 
that  the  Company  had  no  fixed  value  for  their  Oil  at  the  place  of  shipment,  we 
intimated  that  as  tho  Oil  had  been  appraised  hero  at  seventy  cents  that  that 
might  be  considered  as  the  invoice  price,  and  that  by  complying  with  the 
if  I  request  of  tho  Customs  they  would   save   further  trouble."      *        *        * 

!'  The  Company  acted  on  this  suggeMion,  and  sent  a  lot  of  28  packages,  with  an 

t  Invoice  at  70  cents,  which  was  entered  on  or  about  the  5th  February,  1869.  The 

next  and  last  shipment  was  the  one  in  question." 

N.B.— The  alleged  supposition  that  the  Company  had  no  fixed  value,  is  absurd. 
I  Ho  knew  tins  Oil  was  to  «upply  purchasers*  orders,  and  that  there 

I  must  have  been  a  price  higher  than  70  cents,  otherwise  he  would  never 

have  suggesloil  the  sending  of  an  Invoice  at  70  cents  for  tho  purpose 
j  of  passing  entry  at  Customs.     Moreover  Craig  swears  that  what  Mr. 

Bell  wanted  was  tho  production  of  &  correct  invoice, 

Jacqukb,  Tracky  a  Co'b  Lettih,  dated  25th  August,  1858,  written  to  the 
Company,  shews  Mr.  Jacques  was  mistaken  in  his  evidonco  as  to  the  date,  10th 
December,  1868,  and  that  he  knew  that  the  Customs  authorities  here,  as  far 
back  as  August,  1858,  required  an  invoice  at  ihostlling  price.  After  saying  that 
they  paid  duty  "  at  tho  rate  of  40  cents  as  per  your  invoice,"  and  that  two  casks 
had  been  detained  until  additional  duty  was  paid,  they  add,  "  we  called  on  the 
Collector  this  morning  butcoulil  not  shako  hi»  purposo  in  exacting  tho  duty  at 
the  telling  price  at  your  works." 

Lrttxr,  3) St  AuouBT,  1868. — "  Since  we  had  this  pleasure  on  the  2ath,  we 
have  waited  on  the  Commissioner  of  Customs,  relative  to  the  duty  on  your 
Albertino,  and  regr»<tto  say  that  he  sustains  the  opinion  of  our  Collector,  and 


ihat  ihc  Git  ir.vti  h 


f,>t!€îTa /,ir  aury  ,ii  tûê  miiiny  price  ai  ihe  vforks,  and  not 
a{  the  mnnufnnturing  costs  ;  l)oth  tho  Commissioner  and  Collector  say  that  th* 
law  is  to  plain  on  this  point  that  the  Oovertimmt  cannot  vary  from  it.'" 


COURT  OF  QUEEN'S  BENCH,  1863. 


191 


and 

Tancr«d« 

UouUlUUW. 


V  '    IT'  f,*';,^^^""^^"'  1858,-Repoats  the  same  thing,  that  they  could  not   «euj.  i.y»«. 
^t       e  the  Collector  to  change  his  views  ;  refers  to  their  sending  an  invoice  to         "'"■' 
*.yta.n8.  Savage  &  Co.,  at  55  cents,  which  Mr.  Savage  shewed  to  them,  and  con- 
cludi^  with  this  warning,  "  but  above   all  things  you  muet  avoid  sending  two 
^voices  of  the  same  lot,  which,  if  discovered  by  tl^  Custom  Hou^e  people,  will 
lead  to  serious  trouble." 

Letter,  5th  Januarv,  1859.-"  On  paying  the  duty  on  this  lot,  th  Appraiser 
objected  to  passing  it  without  an  Invoice,  and  said  he  would  not  pass  anymore  • 
70  cente  ,s  as  you  are  aware  ihe  value  fixed  on  it.  We  suppose  there  cannot  be 
y  difficulty  in  the  way  of  your  sending  an  Invoice  at  this  rate,  by  each  lot 
to  our  address:^  ^ 

Lettkb  »th  March,  1859.-"  We  are  sorry  to  inform  you  that  the  lot  of  85 
casks  of  Albertine  Oil  have  been  seized  by  the  Custom  House,  owing  to  their 
.^«co^m/y- after  we  had  made  the  entry  and  paid  duty  at  70  cenU  on  the  in- 
voice sent  us,  that  Lymans,  Savage  &  Co.  had  an  Invoice  of  this  lot  at  90 
cents. 

G.  E.  Jacques,  when  examined  as  Defendant's  witness,  swears  first  that  PJain- 
t.tfs  never  showed  him  any  of  their  invoices  ;  but  when  his  attention  was  called 
t..  his  letter  of  6th  November,  1858,  he  was  obliged  to  admit  that  Plaintiff  did 
«how  him  an  invoice  at  55  cents.  The  tenor  of  that  letter  establishes  that  he 
Jcnew  It  was  a  false  invoice,  and  his  letter  of  5th  January,  1859,  proves  that  be 
•imst  have  known  that  Piaintitfs  were  paying  more  than  70  cents,  as  he  never 
would  have  suggested  as  he  did  by  that  letter,  the  forwarding  of  an  Invoice  at 
the  appraised  value  of  70  cents,  considering  also  that  in  his  previous  letters  he 
admitted  hisfailure  to  change  the  decision  of  the  Collector  and  Commissioner 
that  the  duty  to  bo  paid  must  bo  "  on  the  silling  price  at  the  works." 

2nrf/y.-That  Plaintiffs  knew  that  on  previous  occasions  a»  well  as  on  the  ono 
in  question,  they  were  defrauding  the  revenue,  is  also  abundantly  proved. 

Alfred  Savaok,  on  his  examination   upon  subpoena  duces  tecum,  produces  4 
invoices, —  '^ 

Invoice  A,  12  Aug.,  1858,  at  80  cents,  entered  on  Invoice  at  40  cents 

"        B,  10  Nov.,  1858,  at  76     •' 

"        C,    4  Dec,  1858,  at  85     "     entered  at  70  cents. 

"  D,  11  Dec,  1858,  at  86  «  entered  at  70  cents. 
The  whole  of  his  evidence  is  very  important  ;  but  Defendant  will  merely  c»ll 
attention  to  the  fact  that  ho  aduiiU  that  all  tho^o  invoice»  were  received  prior  to 
the  ariival  of  the  Oil  ;  and  that  the  invoice,  Plaintiff^'  Exhibit  No.  1,  was  re- 
ceived al)out  the  .'Jrd  February,  1850.  He  says,  "  Messieurs  Jacques,  Tracy  rf- 
•Vo.  of  Montreal  were  permitted  to  make  entries  of  the  Oil  mentioned  in  the 
•aid  invoices,  (A.  H.  C,  and  D.)  by  appraisement  on  our  account."     *     *     * 

^'  Wo  never  delivered  to  Jac.pies  Tracey  à  Co.  the  original  invoices  wo  rooei- 
ved  from  tiia  Mow  Urnnaiu^.i,  ^»;i  W....I--    /i j-  -  .i- 

entry  «l  the  customs.  These  invoices  generally  reached  us  before  the  arrival  of 
the  Oil  in  que8li».n."  *  *  *  «  where  invoices  cxi.t,  entry  at  the  Customs 
J»  generally  made  by  the  production  of  the  invoice;  this,  however,  is  not  alway. 
the  case.    The  goods  imported  by  us  were  entered  at  the  Customi  upon  the 
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G.  E.  Jacques  substantiates  truth  of  contents  of  letter  6th  Nov.,  1858,  in- 
which  it  is  stated  :  «'  The  last  5  brls.  for  Lymans,  Savage  à  Co.,  was  entered  at 
this  rate  :  they  shewed  us  your   invoice  at  65  cents,  but  they  did  not  deem  it 
advisable  to  incur  the  risk  of  seizure,  which  they  would  were  they  to  enter  it  at 
that  price  ;  they  desired  us  to  enter  the  lot,  which  we  did  at  the  price  named,, 
viz  :  70  cents,  this  rate  is  G  cents  less  than  Quebec  or  Hamilton."    The  Court 
will  please  notice  that  this  extract  is  taken  "  from  Paper,  No.  6,"  fyled  on  the 
examination  of  Mr.  Jacques,  and  not  from  what  purports  to  be  a  copy  of  the 
same  letter,  forming  part  of  documents  marked  "  No.  301  B,"  fyled  22nd 
November,  1860,  admitted  to  be  the  documents  referred  to  in  Mr.  .lacques'  depo- 
sition as  those  delivered  by  him  to  Mr.  Bouchette,  Commissioner  of  Customs,  as 
the  latter  omits  some  material  parts  of  the  former,  and  particularly  the  allusioi» 
to  the  Plaintifis' showing  them  the  invoice  of  55  cents.     This  omission  shews  a 
clear  intention,  on  the  part  of  Mr.  Jacques,  to  conceal  the  truth  and  to  deceive 
the  Government  by  producing  false  copies  of  his  correspondence. 

The  Defendant  submits  that  in  the  facts  above  referred  to,  there  is  conclusive 
evidence  of  Plaintiffs'  knowledge  of   the  fraud,  and  their  participation  in  it. 
The  excuse  given  by  Mr.  Savage  that  goods  having  no  fixpd  mercantile  value 
here  are  sometimes  entered  by  appraisement,  is  futile,  Istly,  It  is  not  the  value 
here,  but  its  value  at  the  place  of  exportation  upon  which  the  duty  was  payable. 
2ndly,  The  fact  was  not  as  he  assumes  that  the  Oil  had  no  mercantile  value 
here,  for  he  has  proved  by  two  or  three  witnesses  that  its  mercantile  value  here 
was  78.  per  gallon.  But  it  is  urged  by  Plaintilfs'  Counsel  that  it  was  agreed  and 
understood  that  the  appraised  value  of  70  cents  should  be  the  basis  upon  which 
entry  should  be  made  for  payment  of  duty.  This  the  Defendant  denies.  CraigV, 
evidence  and  the  extracts  above  given  from  Mr.   Jaques'  letters  prove   the 
reverse— tliat  although  some  entries  were  made  by  appraisement   (the  true 
invoices  being  suppressed)  Mr.  Bell  positively  refused  to  make  any  further  entries 
in  that  form.  Mr.  Jacques  suggests  the  sending  of  invoices  at  70  cents  ;  the  Com- 
pany  adopts  his  suggestion.     Surely  the  Court  can    never  sanction  such  a  pre- 
tension that  because  the  Plaintifis  purposely  suppressed  their  invoices  and  indu- 
ced the  Custom  House  Officer  to  enter  by  appraisement  at  70  cent»,  as  shown 
by  their  participation  in  the  entry  docimient  M,  that  having  thu^  accomplished 
one  fraud  by  deceiving  the  Otllcer  of  Custom»,  they  were  justified  in  carrying 
o>it  the  fraud  by  authorizing  .fiuiues,  Tracey  à  Co.,  to  enter  the  Oil  in  question 
by  appraisement  as  before.    The  fact  of  a  false  invoice  at  70  cents  being  pro- 
duced for  the  purpose  of  such  entry  made  no  diflercnce  ;  the  result  was  the  same 
and  the  fraud  equally  as  groat,  whethar  entered  by  appraisement  at  VO  cents,  or 
upon  (in  invoice  at  that  price. 

8r(%.— Whettier  riaintitfs  know  of  the  frnud  or  not,  they  ndopte<l  the  act» 
of  Jaccpies,  Traoey  *  Co.,  and  benefited  hy  the  fraud  by  taking  possession  of  «. 
portion  of  the  Oil,  and  consequently  are  legnlly  responsible. 
It  it  establishod  in  evidence,  that  with  the  permit  a  notice  was  sent  in  tlt«^ 
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ioim  of  document  "  P,"  by  Jacoues,  Tracey  &  Co.,  to  the  Plaintiffs.  This  notice 
iufomietl  Plaintiffs  wliat  amount  of  duty  had  been  paid,  viz:  an  amount  less 
than  that  which  they  admit  in  their  alleged  tender  should  have  been  paid,  and  by 
acting  on  this  permit  and  obtaining  possession  of  a  portion  of  the  Oil,  they 
unquestionably  adopted  the  act  of  Jacques,  Tracey  &  Co.  The  fact  that  this 
notice  was  sent  to  them  with  the  permit  is  proved.  This  notice  is  dated  5th 
March,  1850.  W.J.  Jacques,  says,  "  "We  of  course  afterwards  made  out  our 
"  account  advising  Lynians,  Savage  à  Co.  of  the  payment  of  the  duty  and 
'•  freight.  This  was  done  as  on  all  former  occasions.  I  could  not  say  how  soon 
"  the  account  was  sent  in,  after  the  entry  was  nuide  ;  it  mai/  have  been  the  same 
"  ihi/  ;  it  may  have  been  a  week  after,  but  it  cannot  have  been  long  after. 

MoNDELET,  J.  {dtsscntiens.)  After  giving  this  case  a  good  deal  of  attention,  I 
liave  come  to  the  conclusion,  that  the  judgment  ajipealed  from  should  bo  reversed, 
for,  amongst  other  reasons,  the  following  ; 

I.  The  collector  by  law,  has  no  right  to  take  entries  of  any  goods  or  articles 
but  from  the  owner,  the  importer,  or  the  consignee,  unless  the  person  offerinirto 
m«ke  entry  has  a  power  of  attorney,  or  rather  in  the  terms  of  the  law,  "au- 
thorized by  a  written  instrument  which  he  shall  deliver  to  and  leave  with  the  Col- 
lector (12th  Vict.  0.  1.  §g  8  &  23.)  The  present  case  is  one  whicii  the  law 
does  not  cover;  the  entry  made  by  the  Collector  is,  consequently,  a  nullity. 

II.  The  entry  made  by  Thomas  Craij;,  being  unauthorized,  is  evidently 
of  no  avail,  a  nullity,  and  a  pioceeding  which  the  Collector  could  not  validly 
act  upon. 

III.  There  is  no  evidence  that  the  Apjiellants  ever  authorized  Jacques,  Tracey 
&  Co.  to  make  any  other  entry  but  upon  appraisement  :  it  follows  that  there  was 
no  guilt,  fraud  or  wrong  whatever  on  the  paitof  the  Appellants  in  the  proceeding 
here  in  question. 

IV.  '1  he  pretended  seizure  by  the  Collector  or  !iis  subagents,  is  not  proved. 
The  papjr  referred  to  by  Maçon,  of  the  7th,  or  rather  without  a  date,  but  which 
lie  says,  was  handed  to  him  on  the  7th  March,  has  no  bearing  upon  a  seizure 
which  is  pretcn.led  to  have  been  made  on  the  8th.  And  even  as  to  that,  Mr. 
Jordan  speaks  from  notes  in  the  Office,  as  to  a  seizure  made  or  mentioned  as 
having  been  made  by  another  person  :  this  is  no  evidence. 

V.  The  Collector,  if  he  over  made  a  seizure,  was  bound  by  10th  &  11th  Vict, 
c.  31,  §  61,  .52  &  58,  to  have  the  goods  and  articles  conderoneJ  upon  informa- 
tion, in  a  Court  of  Justice. 

Al.  In  the  absence,  total  absence  of  evidence  as  to  the  day  of  seizure,  there  is 
no  legal  way  to  detorniiiie  tli»  couimentement,  running  and  end  of  the  30  days, 
within  which  Ap[iellatil8  could  elaini  these  goods  and  articK  «. 

VII.  The  Appellants  are  to  be  judged  for  this  present  case  ;  therefore,  it  is  iieitliar 
right,  nor  legal,  to  draw  from  circumstances  foreign  t'<  the  present  issue,  iofe- 
runee»  prejudicial  to  their  interest  in  the  case  now  under  consi deration. 

Vin.  There  is  no  evidence  whatovor  of  fraud,  or  of  the  remotest  intention  of 
oommiiting  any,  on  the  part  of  the  Appellants,  nor  of  violating  the  law.  The  evid- 
ence as  to  Jac(jues,  Tracey  &  Co.being  authoriifed  to  make  entries  by  «ppraisemont, 
can  not  bo  divided  ;  it  must  bo  ti.kiu  as  given  and  wo  have  no  right  to  twist 
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«^r*"'    that  evidence  into  one  of  a  general  authorization  to  make,  o«  the  part  of  the 
««»  Appellants,  entries  of  any   and  whatever  description.  There  was  an  obvious 

reason  for  making  such  entries  by  appraisement.  The  oil  in  question,  was  an 
experiment  which  no  known  value  had,  as  yet,  been  set  upon,  so  that  in  the 
present,  as  in  former  cases,  where  Mr.  Bell  had  made  such  appraisements,  it  was 
quite  natural  that  the  same  course  ohould  be  followed. 

Meredith,  J.— {For  the  majority  of  the  Court.)  The  Appellants  in  the 
month  of  January,  1859,  purchased  19  barrels  and  four  casks  of  Albertine  oil  at 
90  cents  per  gallon  from  the  New  Brunswick  Oil  Company. 

The  sellers,  who  carry  on  this  business  at  St.  John,  New  Brunswick,  sent 
to  the  Appellants  an  invoice  in  which  the  oil  was  charged  at  its  true  price,  but  they 
at  the  same  time  sent  another  invoice  to  Messrs.  Jacques,  Tracey  &  Co.,  of  this 
city,  in  which  the  23  packages  of  oil  intended  for  the  Plaintiffs,  together  with  Q2 
other  packages, were  charged  at  TO  cents  per  gallon,  instead  of  at  the  true  price  90 
cents  per  gallon,  and  upon  this  false  invoice,  the  whole  of  the  85  packages 
were  entered  at  the  Custom  House  by  Jacques,  Tracey  &  Co. 

Our  law  declares  in  effect  "  that  if,  in  any  invoice  or  entry,  any  goods  shall 
"  have  been  undervalued  for  the  purpose  of  avoiding  the  payment  of  the  duty, 
"or  of  any  pari  of  the  duty,  on  such  goods  "—all  the  packages  and  goods  in- 
cluded, or  intendetl  to  be  included,  or  which  ought  to  have  been  included,  in 
•iich  invoice  or  entry  shall  be  forfeited."     12  Vic.  c.  1.  §  18.  C.  S.  C.  p.  228. 

In  this  case  the  undervaluation  is  certain,  and  indeed  is  not  denied,  and  it 
is  equally  certain,  as  a  maxim  of  law,  that  every  person  must  be  taken  to  intend 
that  which  is  the  immediate  and  necessary  consequence  of  his  deliberate  acts. 
In  this  case  the  only  object  to  be  attained  by  the  undervaluation  of  the  oil» 
in  the  invoice,  and  entry,  at  the  customs,  was  the  "  avoiding  of  the  payment  of  a 
part  of  the  duty  ;"  and  that  the  oil,  was  so  undervalueil,  for  that  purpose,  is,  it 
seems  to  me,  beyond  the  possibility  of  reasonable  doubt. 

According  to  this  view  of  the  case,  the  point  to  be  considered  by  us  is,  as 
to  whether  Jacques,  Tracey  &  Co.,  in  entering  the  oil  did  so  with  the  knowledge 
«nd  consent  of  the  Appellants,  so  as  to  make  the  oil  belonging  to  them  subject 
to  forfeiture. 

The  Appellants  in  the  course  of  the  preceding  autumn  and  winter,  had  im- 
ported oil  from  the  same  manufactory  at  four  different  times. 

On  all  those  occasions  the  oil  was  entered  at  the  Custom  house  by  Jacques, 
Tracey  à  Co.;  in  each  of  the  four  entries,  the  oil  was  undervalued  ;' and  in  no 
instance  did  the  Appellants  place  in  the  hand  of  Jacques,  Tracey  *  Co.,  the  in- 
Toice  which  the  Appellants*  had  in  their  own  possession  showing  the  true  cost  of 
the  oil. 

That  the  Appellants  were  aware  of  the  rate  at  which  their  oil  had  been  en- 
tered for  duty  on  these  several  occasions  is  beyond  doubt;  for  they  are  proved 

to  havfi  rfiflinjod  in  Jocptio»    Trqnav  At  On     »1.«  ».„»,.„f  ,.ril.~  .1...: !.!.i.    .1 

-^ — '■  ■•-  '--^"j-' — ,  ~..j.~..  .-  ..!..    ÎÎ.- TiirvtiiiL  •„•!  tac  umica  rtrliicil  tlicy 

had  paid  at  undervaluation  as  already  mentioned. 

Thus  far,  as  regards  the  previous  acts  of  the  parties.  As  to  the  importation 
in  question,  wo  find  that  the  Appellants  were  notified  of  the  shipment  of  the  oit 
by  a  Icltor  dated  the  20th  January,  1860,  from  the  manufactuicrs,  in  which 
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Messis,  Jacques,  Tracey  &  Co.,  are  alluded  to  in  connection  with  the  payment    Benj.  Ljmtn, 
of  the  duties.  «nd' 

Mr.  W.  H.  Clare,  (at  that  time  a  bookkeeper  in  the  employ  of  the  Appel-     Boutuiiuer. 
lants)  says: — 

"  A  few  days  before  the  arrival  of  the  oil  in  question  in  this  canse,  some 
one  called  at  the  oflSce  of  the  Plaintifls,  I  think  a  Mr.  Craig,  a  clerk  of  Jacques, 
Tracey  &  Co.,who  informed  me  that  a  parcel  of  oil  was  on  the  way  for  the  Plain- 
tiffs and  others,  and  asked  if  he  should  enter  the  oil  with  that  for  the  other 
parties.  I  told  him  he  might  do  so  ;  of  course  meaning  that  he  should  enter  it 
as  formerly,  by  appraisement.  I  did  not  in  any  way  mention  this  interview  to 
the  Plaintiffs  or  any  of  them  until  after  the  seizure." 

On  the  arrival  of  the  oil  it  was  entered  by  Jacques,  Tracey  <fe  Co.,  who  in 
the  usual  course  of  business  obtained  from  the  Custom  House  the  order  for  the 
delivery  of  it,  which  they  gave  to  the  Appellants  ;  and  the  latter,  having  orders 
on  hand  for  part  of  the  oil,  at  once  sent  for  and  obtained  nine  barrels  of  it,  and 
afterwards  refunded  to  Jacques,  Tracey  &  Co.,  the  amount  which  they  had  paid 
as  duty  on  the  oil,  at  the  undervaluation,  already  mentioned  of  20  cents  per  gallon. 

The  Appellants  thus,  in  the  most  unequivocal  manner,  adopted  the  act  of 
Jacques,  Tracey  &  Co.,  and  if  there  were  no  other  evidence  in  the  record  than  that  to 
which  I  have  alluded  I  think  it  would  have  bee*î  suflScient  to  have  justified  the  Court 
in  holding  that  Jacques,  Tracey  &  Co.,  in  entering  the  oil  at  the  Custom  House 
did  so  with  the  knowledge  and  consent  of  the  Appellants.  In  addition  to  this 
however  we  have  the  statement  of  Mr.  Alfred  Savage,  one  of  the  Respondents, 
who,  in  answer  to  the  question — "  were  you  aware  of  the  lot  of  oil  purchased  by 
"  you  having  been  entered  by  Jacques,  Tracey  &  Co.,"  has  answered  "  we  were 
"  not  aware  that  it  had  even  arrived,  and  did  not  know  of  its  having  been  enter- 
"ed  until  the  order  for  delivery  was  brought  into  our  office  ;"  he  however  adds 
this  very  important  statement  "but  some  time  ago  wc  were  notified  by  Messrs. 
"  Jacques,  Tracey  &  Co.,  of  its  being  on  the  way  ;  when  we  consented  to  their 
"  acting  as  agents  and  entering  at  the  Custom  Home  as  formerly." 

It  is  therefore  plain  that  the  oil  in  question  was  entered  at  the  Customi 
House  by  Jacques,  Tracey  &  Co.,  with  the  knowledge  and  consent  of  the  Appel- 
lants ;  that  when  it  was  so  entered  it  was  undervalued  in  order  to  avoid  a  pay- 
ment of  part  of  the  duties,  and  that  the  Appellants  were  aware  it  was  to  be  so 
undervalued.  As  to  the  last  point  there  cannot,  I  think,  be  any  do\ibt  when  it  is 
recollected  that  the  previous  importations  had  been  undervalued  by  Jacques,. 
Tracey  &  Co.,  as  agents  for  the  Appellants,  and  that,  they  being  au  are  of  this, 
consented,  with  respect  to  the  oil  in  question,  that  the  sam  Jac^ques,  Tracey  êc 
Co.  should  act  as  their  agents,  and  enter  the  oil  at  the  Customs  an  formerly. 

The  explanation  of  the  Appellants  as  to  the  undervalup.tion  of  the  oil  i» 
that  they  understood  from  Jacques,  Tracey  &  Co.,  that  tliey  had  come  to  an 
arrangement  wUh  the  Customs  to  ontor  the  oil  by  appraisement. 

Tiie  answer  to  this  explanation  is,  that  according  to  provisions  of  our  law, 
which  the  Apjiellants  either  knew,  or  were  bound  to  know,  the  entry  of  the  oil 
fcy  appraisement  under  the  circumstances  of  this  cas«.  wn»  impossible. 

The  law  expressly  declares  what  shall  be  the  value  of  goods  as  regards  the 
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Benj^Lj,,„a,,   payment  of  duty;  and  reuui.es  that  with  the  ent^TiwITT'i  ]       ^ 

r^LT    ^---  of  the  goods  attested  under  oatl  *    In  the  fr<lent  cas  .       '      "      '" 
^ou^rn^..     of  the  goods  ha,J  been  sent  to  the  Appellant     andw^,.   h  •^'""'"'  '"'"''' 
thetnue  the  entry  was  made;  and  i'f^ttÎnVoÏÏ  h         el^^ro^^^ Ts  iî 

cause^l  a  vahd  entry  to  be  made  by  appraisen.ent,  under  the  invoice  value  f 

Hous    autllriT  '  7  ""'""'  "'"''""  '"■  "'W'^-'S  "^'»'  the  Custom 

th    cask   of       whiT  r°'^-i-^''^>-«y'feCo.,  any  reason  to  believe  that 
Mr  G  Li  "f'-'--  ^-'•e  -i^ed  could  be  entered  by  appraisement. 

Dccembe,    isfs  t.r  T'T'  "  ^'V'''":'""  "^'"  ^'^^  «"  ^  ^^^^  .L  10th  of 
dotted       ;  a!    '  t,  ""  "'^"'"'''  '^''  '"  ^"'"<^  ^-^  '»^o'««  "^"«t  be  pro. 

mdeto  eJ^'rHt  711         ^^^'«^r^  of  the  clerk  that  an  attempt  had  bL 

m  re  tha,  h  If  h       f        ?.?.?'  ''  ''  ^'"'^  P"'  -^^"«"'   ^''^^  being  a  little 
moie  than  half  Us  value,  and  that  he  was  then  told  that  he  would  have  to  pro- 

tr:-  ""^  '  "  ""^"'  '-'  ''-'  '''  '^'^  ^^--'^  ^-"  ^-.  «^"t?"  iorCt 

at  W  7'T""  '°'""''^'  "°'  ''  ^''■-  '^'*'^1"«^  «"y«  '"  î^««-  b»t.  in  August,  or 
at  le  St  h,s  firm  were  aware  in  At,gust  of  the  views  of  the  Custom  House  au 
hontes  on  th,s  subject  ;  for  in  the  letter  of  Jacques,  Tracey  &  Co ,     a  :d    he 
"  c  11    ^ot'fr'         """r"  ''  ''''  --"^-turers  they  say  "  we  called  on  th 
at  the  selling  2mce  at  your  loorksr  ' 

"  w^on  tht'-'th'"  1  '''  ''■'  f  ^"'"'^^  ^•'^^  '^y  "  «--  -  ^-1  this  plea- 
sure on  the  2oth  we  have  waited  on  the  Commissioner  of  Customs  relative  to 

.Ae.o^,  ar.dno   atthemanutac.uringcosts,-Both  the  Commissfoner  and 

^^t^::;Z:!r^'''''^''-''^'^-   ''-^^'^  t..  the  government 

.Ind  yet   uotwith.standing  these  statements.  Mr.  George  E.  Jacques  in  his 

fa  t      /  J  '"  ?^'''  "     '"''""■  ''•^•^"'•''^•"  «"^'  '-'•t'^ough  the  „>anu- 

a  at  til  :;:  '"Tr'  '"r  i""'"^  "  "•^'^^  *'>'''  *>-  ^"  ™'^''^  ^>«  ->-- 

"had  no  i        .  ■      ""'  '"  '"'  ""'"■"      "  ^  ^^^"«^«  '''^'  the  Oil  Con.pany 

itselVlhows'thVir"^"''  "  '"'"  "''''"  ""'^  '""^  ''^  *''^  ^^^^'  ^«  the  entry 
.Ue  f  show    that  there  was  no  consent  that  it  should  be  n.ade  by  appraisen,ent 

On  the  contrary  .t  was  n.ade  by  invoice  ;  not  however  by  the  .rue  Loice  b  t 
by  a  spunous  one  forwarded  l,y  the  sellers  for  that  purpo.^.  ' 

As  I  v.ow  the  case,  the  important  facts  against  the  Appella-.ts  are  1st     that 
they,  knowng  that_^he^^am^^  l,,,„  Jl^^,^^^^  ;J^-^J^^l 

Bill  or  E„,.,,  0.  s.  0.  p.  2.:  cïir    .  sM;  :;  ''''"'  ''  '''  '"'^"'"^"-^ 
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Jacques,  Tracey  &  Co.,  at  the  Customs,  empowered  that  firm  to  enter  the  Oil    Benj.  Lyman, 
in  question,  in  the  way  they  had  previously  done  with  respect  to  the  other  oil.     '    and'  'wj 
2dly.,  That  although  they  empowered  Jacques  Tracey  &  Co.,  to  make  the  entry  in    BoS?ûimw. 
question,  they  withheld  from  them  the  genuine  invoice,  that  being  the  only  paper 
by  means  of  which  a  right  entry  could  have  been  made.     And  3dly,  after  the 
entry  was  made  they  adopted  the  act  of  their  Agents,  took  a  part  of  the  goods 
entered,  and  refunded  the  amount  paid  as  duty  according  to  the  undervaluation. 

Under  these  circumstances  it  seems  to  me  that  the  Appellants  are  bound  by 
the  entry  of  their  Agents  in  the  the  same  way  as  if  it  had  been  made  by  them- 
selves in  person. 

I  do  not  wish  to  be  understood  as  saying  that  the  Appellants  are  proved  to- 
be  morally  guilty  of  having  committed  a  fraud  against  the  revenue  laws.  They 
may  have  understood,  as  Mr.  Savage  says  they  did,  that  their  Agents  had  come 
to  an  arrangement  with  the  Customs  to  enter  the  Oil  by  appraisement.  And 
they  may  have  supposed  that  in  this  case,  such  an  arrangement  could  have  been 
made.  If  they  entertained  such  an  opinion  they  were  under  an  error  of  law  ; 
but  an  error  of  law  cannot  relieve  them  from  the  consequences  of  the  act  of 
their  agent  which  they  authorized  and  ratified.  The  Appellants  knew  all  the 
material  facts  ;  those  facts  upon  the  face  of  them  disclosed  what  was  fraud  in 
a  legal  point  of  view;  and  for  the  consequences  of  that  fraud,  in  law,  they  must 
to  the  extent  of  the  judgment  of  the  Court  below  be  held  liable. 

I  do  not  fail  to  bear  in  mind  that  it  is  contended  the  entry  is  null  not  having 
been  made  by  the  "  owner,"  "  consignee"  or  importer  or  an  attorney  duly  autho- 
rized. 

With  respect  to  this  pretension  it  may  be  observed  that  by  the  invoice  sent 
to  Jacques,  Tracey  &  Co.,  by  the  shippers,  and  upon  which  the  goods  in  question 
were  entered  at  the  Custom  House,  Jacques,  Tracey  &  Co.,  appeared  to  be  the 
consignees,  at  Montreal,  of  the  goods.  The  heading  of  that  invoice  is  as  follows  : 
"  85  packages  Albertine  Oil  shipped  by  the  New  Brunswick  Oil  "Works  Co.,  on 
board  tlie  schooner  Pearl  for  Portland  consigned  to  Rhynas,  Starr  &  Co.,  to  be 
forwarded  by  Grand  Trunk  Railway  Company  to  Messrs  Jacques,  Tracey  &  Co., 
for  account  and  subject  to  order  of  shippers."  Under  this  invoice,  upon  the 
face  of  which  Jacques,  Tracy  &  Co.,  appeared  to  be  the  consignees,  at  Montreal, 
of  the  goods,  the  entry  in  question  was  made  at  the  Cnston)  House,  with  the 
knowledge  and  consent  of  the  Appellants  ;  who  therefore  cannot  now  be  allow- 
ed to  say  that  Jacques,  Tracey  &  Co.  were  not  the  consignees  of  the  goods, 

A  Judgment  maintaining  the  doctrine  contended  for  by  the  Appell.mts  would 
be,  in  crt'ect,  an  invitation  to  frauds  upon  the  revenue  laws.  In  any  case  where 
a  fraud  was  intended,  the  owner,  consignee  or  importer  would  cause  some  other 
person  to  appear  to  bo  the  owner,  consignee,  or  importer,  and  as  such,  to  enter 
the  goods  at  the  Custom  House.  If  the  fraud  were  not  discovered,  the  real  owner 
would  of  coursa  treat  the  entry  as  good  and  would  take  the  goods  under  it  ; 
but  if  the  frand  were  found  out,  the  owner  would  turn  round  on  the  Custom  House 
oflîcers,  and  say.  that  the  entry  was  null,  not  having  bt^cn  made  by  the  owner, 
consignee,  or  importer,  or  a  pei-son  thereto  duly  authorized,  In  the  present 
case  until  the  undervaluation  was  discovered  at  the  Custom  House  the  Appel- 
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««««hillit     part  of  the  goods  that  tUnrl^-  '    f  '  ''*'  ""^^  "-^''^  ^'^^  ««*^»r«  «f  » 

byanuoautLrtdpeJ^^^^  -try  was  .ade 

make  the  eutr^  S„  L«trTi^^^^       Ihey  authomed  Jacques,  Tracey  4  Co.  to 
Custom  iZleGlorTJT^  '"     !"'"''  '''"'''  ""^  ^"^'"«««'  «'«  ^^^^e  by  the 

of  attorney  frl^' It,  t^^^  "'T/.      '  '"''''  '''  '"*'^'  held  a  regular  power 

i.^^  to  I  ie;:iz:\X'oMh;  A^r  ^"  -^^^  -^^  ^^  -- 

^^^rer^Z'XltT:':^''  *'^  undervaluation  of  the  oil  cannot  be  con- 
But  tLp^^^^^^^^^^^  '"^y  «-d  value  at  the  place  of  shipment, 
they  wished  t  I  U  a  !  .^^^^^^^^^  "P°"  *^«  Appellants  to  prove  if 
On  the  contrary  wlknow  exZ?  T  T  ''  '•'  ""'  ^'^"'^  °"*  ^^  *^«  «^^«"°e- 
.  had,  previourto  he  J 'n  '  n  ?  P^"  "''"'''  '^'^  ''  '"^^  -»«  «i' 
tha  by  a  le't  bea  infr' ..  /°^^  ""  '^'  '^^P^"''"'^'  ""^^  ^e  also  know 
fourmLthstle  t^en  :f„^r;^^  '''''  ^^»*  ^^^  ^^out 
written  to  Jacqu^  Trlv  tol  ^  '.  Î'  "''""f*^*"^^"  «f  the  oil  had 
from  abroad  Sd   our  rnlVT^-    7"  «^«"^^  «^^^-s  and  the  demand 

justify  us  i7t;oa  bJiras  n  rT?   ^"^7*"'-'*^  -»  ^«^^  -^'7  which  would 

-leauy  expiaiued,  ,t  seems  to  me  to  be  nlain  th«t  tlm  «ii   ;„ 

"  U7tiffiM,nh,^.j  .\.  ji    •       •  .  ^      '   "*''  t"o  oil  in  question  was 

-oft  rtt  fh  dmi  ' -'""  T,  't'^""  "'"^'^^  P"^P°«^  ''  -"'^i"g  P«y™-t 
valuHt"  tl  e  oi  be  H  !  ''T "  '  ''^''  '"  consequence  of  such  under. 
vaiuHtv  ntheo.l  beoa.no forfe.fed  under  the  positive  provisions  of  our  law-  and 

'  ruthoriires.  "       '"^^'"'^  ''"  ''^•''''•^^  «^  ^'^^  -'«  ^y  ^'-  Custom  House 

oughTl^TerZed:'"  "■  ^^"""  ^^"^  ^"^  ^•"^^"'-^  «^  *"«  ^'--  ^e'ow 
^..«c/.»  J5e.A„„e,  for  Appellants.      '"''""'  '^^  "^""^  '^'^'^  ^^"'^™«'^-     ' 

Hmry  SllUirt  Ort-i-s-! 

-P.  p.  Pominville,  for  linspondent. 

(8.B.) 
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MONTREAL,  JUNE,  1863. 

m  APPEAL  FHCM  THE  SUPEBIOB  COUET,  DISTiUCT  OP  MON'xBEAL 

Coram  Avlwix,  J.,  DavA.,  J.  MeRKDirH,  J.,  Mondk.et,.  J.,  Monk,  J. 

DAME  JOSEPHTE  VIGER, 

Plaintiff  in  tne  Court  below, 
.^p'  Appellant, 

AND 

JOSEPH  BELIVEAU, 

Defendant  in  the  Court  helovD, 

.'Responpent. 
Verbal  Lease— Usb  and  Occupation-.Pleading8 

The  Plaintiff's  declaration  alleged  :— 

"Que  par  bai!  reçu  à  Montréal  devant  Mtre.  C.  F.  Papineau  et  son  con- 
frere, notaires,  le  d,x  Février, nil  huit  ciu.uante-huit,  la  demanderesse  agissant 
pa  son  procureur  duement  fondé  de  procuration,  Uhic  Boudreau,  commerçant 
de  la  C  té  de  Montréal,  loua  au  défendeur  présent  et  acceptant  ponr  le  terme  et 
espace  de  trois  années  à  compter  du  premier  Mai  alors  prochain;  savoir  :  -Une 

jTZ  ^ff^;"''^f'  ^-"^  ''»  front  par  la  rue  St.  Vincent,  dJri^epal 

lesUnH^s  de/eu  Joseph  Roy,  Ecaier,  d'un  côté  aunard^ue^n  par  Félix  La. 
rocgue,  Ecuier,  et  d'autre  côtèpar  SérapUm  Giraldi  ou  représentants. 

"Que  ce  bail  fut  ainsi  fait  à  la  c'uarge  par  le  Défendeur  do  payer  toutes  les 
cotisations  et  les  taxes  municipales  auxquelles  la  dite  propriété  pourrait  être 
assujettie  pendant  la  durée  du  dit  bail  et  en  outre  pour  et  moyennant  le  prix  et 
somme  de  cent  cinquante  livres,  cours  actuel,  de  loyer  par  chaque  année,  pay- 
able par  quartiers  de  trois  mois  en  trois  mois. 

T,n  J  ?"^  '^  "^-'^  bail  est  expiré  le  ou  vers  le  premier  de  Mai  mil  huit  cent  soi- 
ïant€-.it-un,  insis  que  le  dit  Défendeur  a  contiuué  d'occuper  et  occupe  encore  les 
dites  prémisses  du  consentement  de  la  Demanderesse  et  coramo  son  locataire,  mais 
que  la  Demanderesse  ayant  fait  des  dépenses  et  améliorations  considérables  sur  la 
4iUî  maison,  et  l'ayant  garnie  d'unegrande  juantité  de  meubles  pour  l'usage  du 
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^  v,te,,  l)éf,'<u]mr,  ce  dernier  promit  lui  payer  pour  l'année  courante  la  somme  de  deux 
'^ii--»".   cent  .-jn^jiiHnte  louis  courant,  cent  quatre  vingt  louis  pour  la  maison  et  dépen- 
dances et  -iOJxante-^t^dix  louis  pour  le  loyer  des  dits  meubles  et  de  plus  les  cotisa- 
tions. 

'  Que  le  dit  Défermeur  aurait  de  fait  payé  à  la  Demanderesse  les  deux  pre- 
miers quartiers  de  loyer  pour  l'année  courante  sur  le  pied  do  deux  ceut  cinquante 
lou,  o.t,  savoir,  le  quartier  échu  le  premier  d'Août  et  le  quartier  échu  le  premier 
Novembre  demie; 

"  Que  la  valer^  annuelle  de  l'occupation  de  la  maison  sus-désignée  et  dé^ 
pendances  avec  les  meubles  et  autres  objets  qui  s'y  trouvent,  appartenant  à  la 
iJemanderosse  est  d'au  moins  la  dite  somme  de  mille  piastres. 

"Que  le  premier  février  courant,  il  est  devenu  dû  à  la *Demanderesse  une 
somme  de  deux  cent  cinquante  piastres  pour  un  quartier  du  dit  loyer  laquai  u^ 
somme  est  encoie  due  à  la  dite  Demanderesse  avec  en  outre  trente  piastres,  pour 
cotisation  spéciale  imposée  sur  la  dite  maison  en  mil  huit  cent  soixante  et  soix 
ante-et-huit  piastres  et  soixante-et-quinze  centins  pour  les  cotisations  ,;,-'  .'.nnée 
mil  huit  cent  soixante-elrun,  que  le  dit  Défendeur  a  négligé  de  payer 

"  Quelestrois  dernièressommessusditesformentensembletroiscen'tquarante- 
huit  piastres,  et  soixante-et-quinze  centins,  courant,  que  le  Défendeur  né-^lige  et 
refuse  de  payer  a  la  Demanderesse  quoique  requis  de  le  faire  ;  ce  qui  oblige  la 
dite  IJemanderesse  à  se  pourvoir. 

"A  ces  causes,  la  dite  Demanderesse  conclut  à  ce  que  le  Détendeur  soit  as- 
signe à  comparaître  devant  cette  cour  pour  voir  dire  et  déclarer  que,  faute  par 
ic  dit  Défendeur  d'avoir  payé  le  loyer  des  prémisses  sus-désignées  pendant  les 
trois  derniers  mois  et  suivant  leurs  conventions,  le  bail  ou  convention  verbale  en 
vertu  de  laquelleU  Défendeur  tient  et  occupe  les  dites  prémisses  soit  rescindé  et 
annulé,  et  que  le  D.^-ideur  soit  condamné  sous  quarante-huit  heures  du  ju-^e- 
gement  à  intervenir  de  rendre  et  de  remettre  à  la  Demanderesse  les  dites  pré- 
misses sus-dés,gnées  avec  tous  les  meubles  et  objets  lui  appartenant,  sinon  et  à 
défaut  par  lui  de  le  faire  sous  tel  délai,  qu'il  en  soit  expulsé  sous  l'autorité  de 
cette  Oonr  en  la  manière  ordinaire  et  ses  meubles  mis  sur  lo  carreau;  conclut 
en  outre  la  Demanderesse  à  ce  qu'il  émane  un  Bref  de  Saisie-gagerie  pour  saisir 
et  arrêter  par  voie  de  Saisie-Gagerie  toutes  les  meubles  et  etiets  mobliers  apparte- 
nant  au  Défendeur  et  qui  se  trouveront  dans  la  dite  maison  et  dépendances  pour 
satisfaction  du  dit  loyer;  que  le  Défendeur  soit  condamné  à  lui  payer  la  dite 
somme  de  trois  cent  quarante-huit  piastres  soixante-et-qninze  centins,  courant 
avec  intérêt  et  les  dépens;  que  la  dite  Saisie-Gat^erie  soit  déclarée  bonne  et  vala^ 
ble  et  qu'il  soit  ordonné  par  le  jugement  à  in::  .■-  f,.i,  q„e  ;e8  meubles  «ffets  ainsi 
saisis  seront  vendus  m  la  manière  ordinaire  p-wv^.  ;  !:  produit  ,U  \i  vente 
d'iceux  être  la  dite  Demanderesse  payée  d(  >,.  d,fe  or^::ice  en  capital  intérêts 
et  dépens." 

L'Intimé  rencontra  la  poursuite  de  l'Appelante  par  plusieurs  moyens  ;  1  « 
par  une  défense  au  fonds  en  droit,  2  ^  par  deux  exceptions  péremptoires  e't  3  <= 
eniin  par  uuo  defense  au  fonds  eu  fait. 

La  défense  en  droit  ne  fut  formée  que  contre  cette  partie  de  la  demande  qui 
r   '.dt  au  Icyerde  $250  et  à  la  cotisation  de  «68.  Y5,  prétendus  dûs  en  verti^ 
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<  une  cer  aine  convention  verbale  ou  d'un  contrat  de  louage.    A  l'appui  .1.  cette  .K».  pMc  Vigor, 
.le.ensellntnné  soutenait  que  les  conditions  essentielles  au  contrat  de  louage    ro.  lïïivea», 

n  ela.en  pas  énoncées  dans  la  déclaration  ;  par  exemple  qu'il  n'y  avait  aucun  allè- 
gue de  la  durée  d.  prcîtendu  LaH  verbal,  ni  de  termes  ou  quartier,  de  paiement; 
qu  au  contraire,  il  .q.paraissait  sur  la  fa.- >nÛMre  de  l'action  que  le  loyer  était 
payable  par  année  et  qu'en  conséquence,  l'Appelante  était  mal-fondée  à  répéter 
aucun  loyer  de  l'Intimé  avan-  l'expiration  de  l'année. 

Les  parties  furent  entendues  .ur  ce  plaidoyer  préliminaire,  qui  fut  renvoyé 
sans  frais;  et  llntimé  ayant  exeeplé  à  ce  dernier  jugement,  elles  en  vmrent  auv 
autres  moyens  de  défense. 

L'Intimé  résume  les  allégués  de  ses  deux  exceptions  dans  les  avancés  suivants  ■ 
que  la  convention  qui  eut  lieu  entre  l'Appelante,   agissant  par   son  fils  et   son 
procureur  M.  Ulric  Boudreau  et  lui,  n'est  pas  telle  que  relatée  dans  la  déclara- 
tion; qu  11  fut  convenu  en  effet  dans  le  courant  de  Janvier  I86I,  que  le  bail  serait 
de  c.nq  ans  à  compter  du  mois  de  Mai  1801,  a  raison  de  cent  quatre-vingt  louis 
par  année  pour  la  maison  et  dépendances  reparées  et  de  plus  en  payant  les  taxe^ 
et  cotisations;  que  quant  aux  meubles  qui  furent  plus  tard  apportés  dansl'nùtel 
Richelieu  par  M.  boudreau,  l'Intimé  ne  les  reçut  qu'à  la  condition  qu'il  ne  paie- 
rait pas  plus  de  loyer  pour  la  première  année,  savoir  :  £'30,  et  ce,  en  considé- 
ration des  dommages  qu'il  avait  soufferts  pendant  trois  m..is,lcrsque  l'Appelante 
taisait  reparer  l'ilùtel  ;  mais  que  puur  les  quatre  derniers  années,  il  lui  paierai. 
£70  de  plus,  savoir  :  .£180,  pour  la  maison  et  £70  pou.  '.s  meubles;  ce  nui 
fut  accepté  par  le  procureur  de  l'Appelante.  Puis,  attendu  q.  ■  l'Intimé  au  temps 
ou  1  action  eu  expulsion  fut  prise  contre  lui,  devait  une  balan.  ,  de  loyer  d'après 
la  convention,  telle  que  plus  haut  relatée  par  lui,  il  offrit  quarante  piastres,  balan- 
ce  de  loyer  due  le  premier  février  dernier  sur  la  propriété  ens.  mb'.e  avec  la  co- 
tisation due  de  soixante-ethuit  piastres  et  soixante-et-quinze  cents,  la  taxe  spé- 
ciale de  trente  piastres,  prétendue  due  sur  l'année  1860  et  1861    et  les  frais  en- 
courus jusqu'au  temps  de  l'otiVe,  se  montant  à  la  somme  de  dix  I    ;is  sept  chelins 
et  deux  deniers  courant  ;  en  tout  la  somme  de  $180.19,  que  riiàmé  offrit  avec 
ses  exceptions  et  d'après  les  faits  qui  y  sjnt  relatés. 

L'Appelante  refusa  cette  offre  et  une  contestation  fut  liée  entre  les  parties 
comme  si  aucune  offre  n'avait  été  faite.  ' 

After  proof  made,  the  Court  below,  (  Ber.helot,  J.,  April  1st.  1 862),  rend- 
ered the  following  judgment  : 

"  La  Cour,  etc.,  considérant  qu'il  n'y  a  aucune  preuve  de  bail  erbal  invo- 
que par  la  Demanderesse  en  sa  déclaration  comme  ayant  eu  lieu  er  r'clle  et  le 
Défendeur  de  la  maison  et  dependences,  désignées  en  la  déclaratio  et  que  les 
conclusions  de  la  déclaration  pour  expulsion  ne  reposent  pas  sur  d.  s  allégués 
d'occupation  suivant  la  loi  à  cet  égard,  mais  bien  seulement  sur  des  allégués  de 
conventions  de  bail  ou  conventions  verbales,  qui  n'ont  pas  été  prouvée--;  et  con- 

sidérant  de  nlus  oue  la  HninanHa  ^o-ir  ^-^vo--  t-a ^  .^..--■..  __, i    i 

'   —  j.u.ii  •••^«.M-.  ne  peut  !cu33;r  saiis  que  »:;  aomando 

en  expulsion  soit   suivie  d'un  jugement  a  débouté  la   présente   ac;  on  avec 
l^pens,"  etc. 

From  this  judgment  the  Plaintiff  appealed. 
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MoNDELBT,  J.— Je  n'ni  pas  l'ombre  de  doute  quant  au  bien  jugé  de  cette  cause. 


Joecphtp  Viger, 

and  /-11'.  *  n"""  """'"«"  j  "S"  "«niciie  cause, 

Jo9.  Efilivoau    en  Cour  de  première  instance,  (Juge  Berthelot)  pour  la  raison  toute  simple  que 

ractioii  fst  fondée  sur  l'allégué  d'un  bail  verbal,  et  non  sur  l'usage  et  occupâtior» 

simplement.     L'allégué  qui,  en  bonne  procédure,  ne  pouvait  aller  en  compagnie 

du  bail,  comme  moyen  distinct  d'aclion,  n'est  fait  qu'incidemment. 

Outre  cela,  il  ne  pouvait,  aux  termes  du  statut  des  locateurs  et  locataires,  y 
avou  jugement  pour  loyers,  qu'autant  qu'il  y  a  un  bail.  Or,  ici,  il  n'y  a  aucune 
preuve  de  bail.  D'ailleurs,  la  section  de  l'acte  qui  substitue  l'usage  et  occupation 
comme  présomption  d'un  bail,  n'a  aucun  rapport  aux  meubles,  et  n'a  rapport 
aux  propriétés  que  ,lans  le  cas  où  il  y  a  occupation,  avec  la  permission  ou  con- 
beutcmentdu  propriétaire  sars  bail,  c'est  une  disposition  de  la  loi  qui  a  rapport 
aux  héritages  seulement. 

Et  cette  section  pût  elle  môme,  par  une  interprétation  forcée,  être  appliquée 
aux  meubles  meublans,  comment  pourrait-on  soutenir  un  jugement  fondé  sur 
des  conclusions  pour  obtenir  qr,.e  le  bail  soit  annulé  (sur  les  conclusions  à  cet 
égard,  dans  la  cause  actuelle),  puisque  dans  le  cas  de  simple  usage  et  occupa- 
tion, il  n'est  aucunement  question  d'un  bail. 

Il  est  bon  de  remarquer,  qu'il  n'en  est  pas  de  vc,  actions,  comme  d'une  action 
d  assumpsit,  dans  laquelle  on  introduit  pur  /o/t-rance  toutes  sortes  deohefi».  Ici, 
cette  action  doit  être  pour  une  chose  ou  pour  une  autre.  Or,  comme  les  con- 
clusion!., sont  e::clu8i  veulent  fondées  sur  un  Mail,  il  est  hors  de  question,  que  la  Cour 
accorde  ce  qui  n'est  aucunement  demi  uidé,  et  re  .\  quoi  il  est  bien  évident  que 
la  Demanderesse  clic-niùme  ne  songeait  pus. 

Quant  aux  offres  faites  avec  les  Exceptions  elles  ont  été  refusées.  Elles  ne 
lient  pas  le  Défendeur,  et  la  Cour  aurait  violé  tous  les  principes,  si  elle  eût 
donné  à  ces  offres,  une  portée  et  un  ertet  tju'elles  no  peuvent  avoir.  Et  ea 
basant  un  jugement  sur  ces  oflVes  et  rendant  ce  jugement  sur  un  allégué  glissé 
comme  par  mcident  et  sans  portée  dans  le  corps  de  la  Déclaration  sans  conclu- 
sions y  ayatii  trait,  la  Cour  eût  rendu  un  jugement  dépassant  les  allégués  de  la 
Déclaration,  un  jugement  nul  par  conséquent,  et  qui  eût  donné  lieu  à  la  requête 
civile,  sans  qu'il  fût  besoin  d'un  appel  ^  cette  cour  pour  casser  ce  jugement. 

J'adopte  donc,  sans  hésiter,  le  jugement  do  la  Cour  de  première  Instance  dont 
le  motivé  aussi  concluant  en  logique  qu'en  loi,  et  en  saine  procédure,  ne  laisse 
rien  à  y  redire.  Le  voici, 

"  La  Cour  etc.  considérant  qu'il  n'y  a  aiicuno  preuve  du  bail  invoqué  parla 
Demanderesse  on  sa  déclaration  comme  ayant  ou  lieu  oiitr'elle  et  le  Défendeur 
do  la  maison  et  dépendances  désignées  en  la  Declaration  et  qu(>  les  conclusion» 
de  la  déclaration  pour  expulsion  ne  reposent  pas  sur  des  allégué-,  d'occupation 
suivant  la  loi  à  cet  égard,  mais  bien  seulement  si-r  des  allégués  do  convention» 
de  bail  ou  conventions  verbales,  qui  n'ont  pus  été  prouvées  ;  et  considérant  d« 
plu»  que  la  demande  pour  loyer»  ne  peut  réussir  sans  qm,  la  demande  en  oxpui- 
-     -^ j„„ ,  R  ..î.,.,.,,,^  ,^  j.r^._,.j,j„  action  avec  aepons  êlc. 

J  opine  donc  pour  la  «îonrtrmHtion  du  jugement  dont  est  appel. 

Mbhrdith,  J.— The  defendant  in  the  Court  1h.Iow,  now  the  respondent  oi-cu« 
pied  the  establishment  in  the  city  of  Montreal,  known  as  the  hotel  likiheliou.  m- 
the  tenant  of  the  appellant  for  some  years  before  the  first  of  May,  1801. 
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About  that  time  the  plaintiff'  made  extensive  improvements  in  the  hotel,  and  Jo  i  piitu  vigir , 
put  furniture  into  it  of  considerable  value  ;  in  consequence  of  which,  according  ji,s  uoiuveau. 
to  the  allegations  of  the  plaintiff" 's  declaration,  it  was  agreed  between  the  par- 
ties, that  the  defendant  should  pay  £2£0,  as  rent  for  the  year  beginning  on  the 
first  of  May  1861  ;  that  is  to  say,  £180,  for  the  house  and  dependencies,  and  £70 
for  the  furniture  used  in  furnishing  the  establishment  ;  the  assessments  to  be 
payable  by  the  lessee. 

The  plaintiff'  by  his  declaration  further  alleged  that  the  enjoyment  of  the 
said  premises  and  furniture  was  actually  worth  £250,  per  ann.  ;  that  the  said  de- 
fendant had  paid  the  plaintiff"  for  the  enjoyment  of  the  said  premises  at  that  rate 
for  the  qnaitors  due  on  the  first  of  Aua;ust  and  the  first  Nov.,  ISfil  ;  but  that  he 
had  failed  to  pay  the  rent  for  the  quarter  due  on  the  first  day  of  Feb.,  1802  ; 
and  the  plaintiff'  in  consequence,  concluded  (his  suit  being  under  the  lessors' 
and  lessees  act)  for  the  rescision  of  the  lease,  for  the  ejectment  of  the  defendant, 
and  for  a  condemnation  for  the  said  rent  and  costs. 

The  defendant  pleaded  that  the  plaintiff'  had  verbally  leased  the  said  premises 
to  him  for  five  years  at  the  rale  of  £180  per  annum  and  the  assessments  ;  that  for 
the  reasons  mentioned  in  the  plea,  he  was  not  to  pay  anything  for  the  use  of  the 
furniture  for  the  first  year;  but  that  for  each  of  the  following  years  he  was  to 
pay  for  the  use  of  the  hotel  and  furniture  at  the  rale  of  £250  per  annum,  and 
the  defendant  tendered  as  the  balance  of  rent  due  by  him  #40  ;  and  on  account 
of  assessments  and  a  special  tax  for  1800, 198.79  ;  and  for  costs  £10.78.  2d.,  in 
all  (180.19 

In  the  course  of  the  Enquête  the  defendant  gave  an  admission  in  the  follow- 
ing word»  : 

"  Le  Défendeur  admet  pour  éviter  de»  fraiR,(mais  sans  prejudice  à  ses  defense» 
et  objections  \  la  preuve  de  la  valeur  et  de  l'occupation),  que  la  valeur  annuelle 
de  la  maison  d<58ignée  en  la  diîclaration  en  cette  cause,  et  des  meubles  do  la  De- 
manderesse qui  s'y  trouvent  est  do  doux  cent  cinquante  louis  courant,  savoir,  cent 
quntrc-vingt  livres  pour  la  maison,  et  soixante-dix  livres  pour  les  meubles." 

The  Plainlitr  however  did  not,  in  the  Court  bilow,  derive  any  advantage  from 
the  admission  so  giv.n,  nor  from  the  Defendant's  tender  of  $180,19  ;  for  by  the 
judgment  complained  of,  the  action  of  the  IMaintitr  was  dismissed  with  costs. 

All  the  judges  now  present,  excepting  my  learned  brother  Mondelet,  are  of 
opinion  that  the  judgment  thus  rendered  by  the  Superior  Court  cannot  bo  mniu- 
tuined. 

Hoth  parties  admitted  that  the  Defendant  hold  the  pronii  es  under  a  verbal  I 

lease  from  the  Plainliff":  the  oocupatitm  was  also  admitted;  and  untier  these  \ 

circumslance»  we  think  as  Iho  parties  diff"(;rtHl  ao  to  the  rate  of  rent  payable  by 
the  Defendant,  that  the  I'laintiff  hail  a  right  to  prove  the  value  of  the  occupa- 
tion by  parol  evidence,  and  in  this  case  evidence  was  rendered  unnecessary  by  th» 
admission»  already  a<Ivert«.l  to.  This  view,  whiih  wo  think  ronsonablo,  is  fully 
borne  out  by  tho  authorities  cited  by  the  learned  counsel  for  the  Appellant. 

Poulain  du  Parc.  Vol.  0,  p.  298,  puts  the  following  ca*e:  "  Un  propriétaire 
"  n  aft'ermë  verbalement  son  héritage,  et  il  est  hors  d'dlat  de  faire  la  preuve  pwr 
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Josopmy^or.  «  témoins  de  la  somme  à  laquelle  porte  la  convention  parce  qu'elle  excède  100 
J03.  Bcllivcau.    '*  livivs  "  ^ 


livres. 


^^  'Si  le  fermier  avoue  sa  jouissance,  et  si  la  contestation  est  sur  le  temps  qu'il  a 
"joui  et  sur  h  prix  de  chaque  anncé;  dos  témoins  prouveront  le  nombre  d'an- 
"  nées  et  des  experts  en  régleront  la  valeur." 

Monteuel,  in  lus  valuable  little  treatise.  Instructions  faciles  sur  les  conventions, 
after  saying  that  a  party  seeking  to  enforce  a  verbal  lease  not  followed  hy  occu- 
pation, has  no  other  resource  than  the  oath  of  his  antagonist,  then  speaks  of  the 
case  when  the  verbal  lease  has  heen followed  hj  occupation  ;  and  with  reference 
to  that  case,  the  author  says,     p.  177. 

"  Quanrl  lo  locataire  a  occupé  l'appartement,  il  est  toujours  tenu  de  paver  le 
loyer  du  ten.ps  qu'il  l'a  occupé. 

_  L'on  défère  le  serment  au  propriétaire  ;  il  on  est  cru  sur  le  prix  annuel  du 
■.oyer,  à  moins  qu'il  n'y  eût  une  mauvaise  foi  visible.  Tel  est  l'usage  de  Paris. 
Il  serait  injuste  d'obliger  les  parties  à  des  estimations  toujours  dispendieuses  ot 
peu  fidèles. 

Toullier,  vol.  0,  p.  30,  No.  32. 

After  giving  the  article  No.  1710,  of  the  Code  Civil  which  is  in  the  followinff 
words  :  ^ 

"  Loi-squ'il  y  aura  contestation  sur  le  prix  da  bail  verba',  dont  l'cxé-uition  a 
commencé,  et  qu'il  n'existera  point  de  quittance,  le  propriétaire  et.  «ra  cru  sur 
son  serment,"  adds 

"Ces  dispositions,  comme  on  le  voit,  sont  en  tout  conformes  à  rusa;ïe  de 
Taris,  mais  le  dernier  y  déroge,  en  ajoutant  : 

"  Si  mieux  n'aime  le  locataire  demander  l'estimation  par  experts  auquel  cas 
les  frais  de  l'expertise  restent  à  sa  charge,  si  l'estimation  excè.ie  le  prix  qu'il  a 
déclaré.*  ^ 

These  authorities,  we  think  justify  us  in  affording  the  riainlift-  (now  the 
Appellant),  relief  from  the  judgment  complained  of;  and  indeed  it  seems  to  me 
contrary  to  the  general  j.rinciples  of  our  law,  in  a  case  such  as  the 
present,  where  the  Plaintiff  claims  rent  from  l.or  tenant  at  £250  per 
annum,  and  where  the  tenant  a.>tu.illy  tenders  rent  nt  the  rate  of  Xl80 
with  costs,  for  the  Court  to  say  to  the  Plaintiff,  "you  shall  not  have 
even  the  rmt  an.I  rosts  tendered,  and  on  the  contrarv  your  action  «hall  be 
dismissed  with  o.mls." 

Some  objection»  wore,  nrge.l  against  the  form  of  the  declaration,  in  .o  fur  as  it 
relfttps  to  the  value  of  the  use  and  occupation  of  the  promiiM  in  question, 
l)Ut  tiiose  objectiong  are  not.  Î  think,  well  f..undo<l. 

_    The  allegation  in  the  declaration  as  to  the  value  of  the  u«o  and  occupation 
ifl  as  (olliiwn,—  ' 

"  Quo  la  valeur  annuelle  de  l'occupation  do  la  maison  «nvdésignéo  et  dépon- 


•  Tb«  other  «uthorttiM  ciled  bj  Appellant  are  Loerd,  14,  roi.  pp,  379,  409    423  • 
Wglor.  3  .01,  No,  aoT,  p.  339 ,  D.Uo..  Jur,.  du  Ro.au  J,  .ol.  9,  v.'^b.  ll^'p  OOa 
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dances  avec  les  meubles  et  autres  objets  qui  s'y  trouvent  appartenant  à  la  joecpiite  vigerr. 
Demanderesse  est  d'au  moins  la  dite  somme  de  $1000  ;"  and  this  allegation  it  jo,.  ii"niv»««.. 
appears  to  me  is  quite  sufficient. 

It  has  also  been  contended  that  in  a  declaration  alleging  a  verbal  lease,acoDnt 
for  use  and  occupation  cannot  be  inserted  ;  but  it  does  not  seem  to  me  that  a 
count  alleging  a  verbal  lease,  and  a  count  for  use  and  occupation  are  inconsistent 
with  each  other.  If  A.  B.  has  held  a  house  worth  £50  per  annum,  belonging  to 
CD.,  under  a  verbal  lease  from  him  for  a  period  of  a  year,  C.  D.,  after  a  count 
alleging  the  verbal  lease,  might  with  truth  aver  that  A.  B.  had  had  the  use  and 
enjoyment  of  a  house,  belonging  to  him,  with  bis  consent  and  permission,  for  a 
period  of  one  year,  and  that  the  use  and  occupation  of  the  said  premises  for 
the  said  period  was  reasonably  worth  £50.  C.  D.,  if  he  had  occasion  to  sue  A. 
B.  in  the  case  supposed,  might  feel  doubtful  of  his  being  able  to  prove  the  verbal 
lease  ;  and  under  such  circumstances  a  count  for  use  and  occupation  would 
plainly  be  necessary  for  the  protection  of  his  interests  againstan  unjust  defence. 

The  general  practice  has  certainly  been  to  add  a  count  for  use  and  occupation 
to  the  count  alleging  a  verbal  lease. 

No  authorities  have  been  cited,  nor  so  far  as  I  know  have  any  reasons  been 
urged  in  support  of  the  opinion  opposed  to  the  practice  to  which  I  have  ad- 
verted ;  and  for  my  part  I  cannot  discover  any  grounds  that  justify  us  in 
disturbing  it. 

On  the  part  of  the  Respondent  it  was  also  contended,  that,  at  the  least,  the 
action  ought  to  be  dismissed  as  to  that  part  of  the  rent  payable  on  account  of  the 
moveables. 

We  however  think,  that  the  premises  leased  must  be  regarded  as  an  hotel 
partly  furnished,  and  that  the  furniture  may  bo  considered  as  an  accessory  of 
the  establishment  for  which  it  was  purchased  and  in  which  it  was  used. 

Our  judgment  will  therefore  be  in  favour  of  the  Appellant,  rescinding  the 
verbal  lease,  ordering  the  ejectment  of  the  Defendant,  and  condemning  him  to 
pay  a  quarters  rent  at  the  rate  of  £250  per  annum,  and  also  the  special  tax  of 
$30  for  the  year  1880,  tendered  ;  but  we  do  not  condemn  the  Defendant  to  pay 
the  assessments  for  1801,  because  the  admission  as  to  the  value  of  the  occupa- 
tion does  not  cover  the  assessments.  It  is  true  that  the  Defendant,  by  his  plead- 
ings and  tender,  admits  that  the  assessments  wore  payable  by  him  :  but  this 
admission  is  accompanied  by  a  statement  that  the  rent  payable  by  the  Defend- 
ant«  for  the  year  1802,  was  not  the  sum  of  £250  per  annual,  which  wo  allow, 
but  £180  per  annum  only. 

Tiie  admission  of  the  Defendant  in  his  plea,  therefore,  is  that  he  had  to  pay 
£l  80  per  annum,  and  assessments,  and  under  that  admission  wo  cannot  after 
allowing  the  I'laintiff  at  the  rale  of  £250  per  aimum  for  rent,  also  allow  the 
assoHHUienlti. 

In  a  word  wo  cannot  divide  tha  Admission  contAlned  in   tl>a  ploa  :  and  a»  to 

it  docs  nut  embrace  the  assessment's. 


g>^ 


enqii 


It  in  satiHtaulory  to  me  to  be  able  to  add  that  Mr.  Justice  Duval,  who  heard 
this  cane  with  the  judges  now  present,  agrees  with  the  im^jority  of  the  Court  uu 
the  Judgment  now  being  rendered. 

The  judgment  in  appeal  was  motivé  as  follows  : 
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8C  .bed  n  the  said  declaration,  together  with  certain  articles  of  furniture  used 
forthefurnmlnngoftbesaid  premises  and  mentioned  in  the  said  dec  ar»  oa 
under  a  verbal  lease  between  the  said  parties.  declaration 

Seeing  that  it  is  also  contended  on  the  part  of  the  respondent  in  this  cause 

rap;rr^'  '''  "''  ^^^-'^^  '-'  ''-  -'''  p«-^'  -^-  «  verbanir;::: 

Seeing  that  although  bath  the  said  parties  admit  that  the  said  oremise, 
were  so  occupied  by  the  respondent  under  a  verbal  lease  from  the  1'^  to 
the  respondent,  yet  that  they  differ  as  to  the  amount  of  rent  payable  byr  res 

of  tl,f ''•!!^  '^;'m  '  *PP'"r'  '"  ^''  '*'^  declaration  after  reciting  the  makinrr 
of  the  sa,d  verbal  lease,  and  the  occupation  by  the  respondent  of  the  saTd  Z 
^se^  from  the  first  day  of  May  1861,  until  the  said  tw^^  da/of  ?ebrua?y 
Z  1Z1?1  '"f  "'  ''"'  "''^■*'^^'  '^''^  ^"«««  ^^"*  ^''e  value  of  thu^ 
worm  at  least  i,2B0,  currency,  per  annum 

verbaf  !irÏÏ°;;'"^  '^"'  "  ^"f"  '^'  '"^  ^"''''^  '*^'""  '^'  -i«t«-e  of  a 
tena^  of^  '  t  "^'T'"'  '^  '^'  "''^  ^''""'''^  ^^  '^'  '««P«»<^«nt  as  the 
tenant  of  the  nppe  lant,  under  such  verbal  lease,  but  differ  as  to  the  rate  of  rent 
payable  under  such  verbal  lease,  the  appellant  had  a  right  to  loXiarol 

And  seeing  that  both  the  parties  in  this  o^u^  have  expressly  admitted  that 

^"Id^rr""'''"^  ^'^"''^  '"™'"'«  -  of  the  annual' value  two 
hundred  and  fifty  punds  currency;  and  considering  that  on   ;-,e  first  day  of 

antZ'iolhrs T'""'  ?''  '7''^'  ""^  '''^''^'^'^  -™  oJ  two  hunld 
ad  fifty  dollars  became  due  to  the  appellant  by  the  respondent,  as  the  rent  for 

the  saw   premise,  mcluding  the  said  articles  of  furnitur  ,  fr.m  the  fl™t  day  o 

November,  one  thousand  eight  hundred  and  sixty-one    until  the  fl"    day  o 

l^Tr:  ^'^*"^,:f  ^  '^^''^'  -^  -'y  twl.  ani  that  the  Ld  app:  an 
had  a  r  ght  to  recover  that  «urn  in  an<l  by  her  said  action,  and  to  oau.e  the  res- 

':::^:ti:;TÎ::'^'^'^:^-  and  preceding  to  rendlthetw 
set  ft^ide  th«  ^\Z^i7^^'  r  ""*?  ™"*^"'^'  '"  «'«premises, doth  rescind  and 

hm  of  a  copy  of  the  present  Judgmon^  to  deliver  up  to  the  «»id  appellant  \h. 
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said  premises,  to  wit,  "  Une  maison  à  deux  étages  en  pierre  avec  alonge,  une  cour  Josephte  vigei 
"  et  autres  bâtisses  en  d4pendBnt,  située  en  la  cité  de  Montreal,  bornée  en  front  Joi.  B°mTe«o. 
"  par  la  rue  St.  Vincent,  derrière  par  ies  héritiers  de  feu  Joseph  Roy,  Ecuier, 
"  d'un  côté  par  Séraphino  Qiraldi,  ou  représentans,"  with  the  said  articles  of 
furniture,  and  that  in  default  of  the  said  Joseph  Boliveau  so  doing  within  the 
said  period  of  three  days  it  is  further  ordered  and  adjudged  that  the  said  Joseph 
Beliveau  be  ejected  from  the  said  premises  in  due  course  of  !aw,and  that  the  furni- 
ture and  effects  of  the  said  Joseph  Beliveau  in  and  upon  the  said  premises  be  placed 
in  the  public  street  at  his  own  risk,  mis  sur  le  carreau  ;  and  the  attachment  made 
in  this  cause  of  the  furniture  and  effects  of  the  said  Joseph  Beliveau  is  hereby 
declared  good  and  valid  ;  and  the  said  Joseph  Beliveau  is  also  hereby  adjudged 
and  condemned  to  pay  to  the  said  appellant  the  said  sum  of  two  hundred  and 
fifty  dollars,  and  also  thirty  dollars  currency,  being  the  assessments  on  the  said 
premises  for  the  year  1860,  which  the  said  respondent  hatU  acknowledged  to  be 
due  by  him,  and  which  he  hath  tendered  to  the  appellant,  which  two  sums  of 
money  form  together  $280  currency;  and  the  Court  doth  also  condemn  the 
respondent  to  pay  to  the  appellant  interest  on  the  said  sum  of  two  hundred  and 
eighty  dollars  currency,  from  the  twenty-eighth  day  of  February,  one  thousand 
eight  hundred  and  sixty-two,  date  of  the  service  of  process  in  this  cause  until 
paid,  and  costs  as  well  in  this  court  as  in  the  court  below  ;  and  the  goods  and 
chattels  of  the  said  Joseph  Beliveau.  seized  and  attached  under  the  said  writ  of 
taisie  ffajerù,  are  hereby  ordered  to  be  sold  in  due  course  of  law,  in  order  that 
from  the  proceeds  of  the  sale  thereof  the  said  appellant  may  be  paid  the  said 
sum  of  two  hundred  and  eighty  dollars,  currency,  with  interest  and  costs  as 
aforesaid. 

And  it  is  ordered  that  the  record  be  remitted  to  the  court  below. 

Judgment  reversed. 
Dorton  cC  Borion,  for  Appellant. 

OirouarJ,  for  Respondent. 

(f.  w.  t.) 


MONTREAL,  IST  JUNE,  1863. 
In  Appbal. 
From  thk  Sui-kriok  Court,  District  or  BEorono. 
Coram  Aylwin,  J.,  Duval,  J.,  Meredith,  J.,  Mondklet,  J.,  Bkrthelot,  J.. 

ARIEL  KINNEY, 

Plaintiff  in  tht  Court  below, 

A»"  APPiLLAHT, 

LEVI  A.  PERKINS, 

Defendant  in  tht  Court  btlow, 
Rhpordint. 
Rules  or  Praotioe — Servic»  of  Summons. 
HaLo  :~Tb>i  lenriosor  •  Wm  oi  aum.noni  mtd*  befor*  eigbt  of  the  clock  in  the  momini  Is  bad. 

This  was  an  appeal  from  a  judgment  of  the  Superior  Court,  District  of  Bed- 
ford, which  maintained  an  rxcqitùmd  h,  forme  of  the  Defendant,  and  dismissed 
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E*«  A.rerk.„.  thatthere  was  no  legal  service  upon  him  of  the  Plaintiff's  action  ;  that  the  only 
service  of  the  Writ  and  declaration  was  made  between  the  hours  of  seven  and 
eight  o  clock  in  the  forenoon,  «  whereas  by  the  rule  of  practice  of  the  Superior 
■    Court,  service  could  only  be  made  between  the  hours  of  eight  in  the  forenoon 
■*'  and  seven  in  the  afternoon."  ' 

It  appeared  by  the  Bailiff's  return,  that  on  the  I7th  August,  1861,  between 
the  hours  of  1  and  8  of  the  clock  in  the  foi^noon,  he  served  the  Defendant  by 
Jeaving  true  copies  of  the  Summons  and  declaration  with  the  Defendant  person- 
ally, at  his  domicile.  ^ 

The  correctness  of  the  Bailiff's    return   was  not   disputed,  the  Defendant 

resting  his  case  wholly  upon  the  fact  that  the  service  was  made  before  8  o'clock 

»  «J^e  "corning.  The  following  was  the  judgment  of  the  Court  below,  rendered 

by  McCoRD,  J.,  on  the  18th  February,  1862. 

"  The  Court,  having  heard  the  parties  by  their  Counsel,  on  the  merits  of  the 

exception  à  la  forme,  by  the  Defendant  in  this  cause  fyled,  doth  maintain  the 

"  said  exception,  and,  doth,  in  consequence,  dismiss  the  action  of  the  Plaintiff 

•with  costs."  ' 

Borman,  for  the  Appellant,  contended  that  by  the  law  of  Lower  Canada  ser- 
vice of  process  made  between  sunrise  and  sunset  {de  jour  et  avant  le  coucher 
du  sokil,)  was  a  good  and  valid  service,  and  the  rule  of  practice,  in  its  applica- 
r-JOB  U>  services  during  certain  seasons  of  the  year,  was  a  departure  from  the 
provisions  of  the  common  law  ;  that  the  rule  of  practice  was  directory  only  • 
that  Its  observance  was  not  enjoined  àpnne  de  nullité,  and  that  non-conformity 
with  its  provisions  did  not  affect  the  service  in  question  with  absolute  nullity 
The  motive  which  led  to  the  establishment  of  the  rule,  was  undoubtedly  to  pro- 
tect the  Defendant  from  service  or  other  disturbance  at  an  unreasonable  hour 
ïn  this  case,  this  reason  is  wanting,  for  the  service  was  personal  ;  it  was  made 
more  than  two  hours  after  sun  rise,  and  it  was  so  made  upon  a  farmer  who  as 
appears  by  the  evidence,  was,  at  the  time  of  the  service  "about  his  ordin'ary 
•business,  and  made  no  objection  to  it." 

^oherty,  for  the  Respondent  :-It  was  contended  by  the  Appellant,  that  the 
Judges  in  forming  this  rule  of  practice  transcended  their  authority,  and  it  wan 
assumed  that  the  hours  of  service  were  regulated  by  positive  law  ;  i.  e.  that  the 
maxim  toi  occatus  suprema  tempestas  c^to,  was  the  law  of  Canada,  and  that 
the  rule  of  practice  was  therefore  a  nullity.    It  was  not  true,  that  the  maxim  of 
Uie  Roman  Li>,w  in  regard  to  service,  was  ever  the  rule  in  Canada,  nor  even  in 
Fr*nce.-Le  Camus  Dcnizart,  2  Vol.  p.  463  vcrbo  :  assignation.     Previous  to 
the  framing  of  our  present  Rules  of  Practice,  which  came  into  force  on  the  I7th 
December,  1860,  the  decisions  of  the  tribunals  of  lower  Canada  varied   the 
practice  in  the  different  districts  being  different,  as  appeared  by  contradictory 
decisions  on  this  point     As  late  as  November,   1860,  we  see  this  want  of 
un.formit>  made  manifest  in  the  Superibr  Court,  Quebec,  in  the  case  of  Robin- 
..  :  , ■■■'•^-'^-  ^.  i^-.  V,  ivoporis,  .:,•.     ihi»  deoision  was  rendered  imme- 
diately previous  to  the  promulgation  of  the  Present  Rules  of  Practice     The 
iegttlalure,  seeing  the  uncertain  ,  of  Practice,  and  for  the  express  purpose  of 
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securing  uniformity,  as  set  forth  in  the  preamble  to  the  enactment,  by  the  12  Ariel  Kinney^ 
Vict.  cap.  38,  sec.  100,  authorized  any  six  judges  of  the  Superior  Courts  to  make  Levi  a.  Perkins- 
Rules,  &c.,  in  pursuance  of  which  enactment,  the  present  Rules  of  Practice  were 
made.  That,  in  France,  as  well  as  in  our  own  country,  service  of  process  was 
not  regulated  by  absolute  law,  but  by  a  rule  of  practice,  which  rule  varied  in 
different  jurisdictions.  But  by  the  20th  Vict.  cap.  44,  s«c.  88,  it  was  expressly 
enacted,  as  if  to  remove  all  doubts  on  the  subject,  that  the  rules  of  practice, 
then  in  force  should  remain  in  force  until  otherwise  ordered  by  competent  autho- 
rity; thus  adding  the  authority  of  the  legislature  to  tho  order  of  the  judges  in 
establishing  the  rules,  in  obedience  to  which  the  action  was  dismissed  as  afore- 
said.    See  Lower  Canada  consolidated  statutes,  cap.  83,  sec.  148,  subsection  5^ 

The  argument  which  attacked  the  validity  of  the  rule  of  practice  in  question, 
if  maintained,  would  virtually  invalidate  every  rule  in  the  whole  category.  Thus,  it 
was  a  matter  of  law,  that  a  Defendant,  if  sued  by  a  person  residing  beyond  the 
limits  of  the  Province,  was  entitled  to  security  for  costs  ;  this  then  was  a  matter 
of  right,  yet  the  rule  of  practice  ordained  that  the  right  must  be  claimed  within 
a  certain  number  of  days  from  the  appearance  of  the  party  claiming  it,  else  it 
would  be  held  to  be  waived.  Again,  if  a  party  were  impleaded  before  a  Court 
not  having  jurisdiction,  by  law  he  would  be  entitled  to  fyie  a  plea  to  the  juris- 
diction ;  yet  the  rule  of  practice  prescribed  that  he  could  not  do  so  unless  he 
should  first  have  made  a  deposit  of  a  sum  of  money.  All  rules  of  practice 
necessarily  abridge  to  some  extent  the  absolute  rights  of  suitors  ;  but  it  is  a 
necessary  restraint,  else  there  would  have  been  no  rule  but  arbitrary  discretion. 
Although,  all  persons  might  sue,  and  might  serve  writs  of  process  on  those  they 
pursued,  yet  they  must  have  come  into  Court  conformably  to  the  rules  of  Court. 
Order,  jugularity,  and  certainty  were  the  objects  to  be  attained,  and  it  was  clearly 
within  the  power  of  the  Court  to  frame  rules  to  regulate  the  time  and  manner 
in  which  suitors  might  assert  their  claims,  else  no  ride  would  be  of  any  force; 
for  every  rule  tended  to  curtail  the  exercise  of  some  legal  right  and  to  regulate 
the  manner  in  which  it  might  be  exercised. 

The  Respondent  in  conclusion,  submitted,  that  the  maxim  solocaisns,  &c.,  upon 
which  the  Appellant  relied,  defined  no  time  within  which  service  should  be 
made,  and  that  as  a  :ule  of  procedure,  it  was  wholly  superseded  by  our  own 
rules  of  practice,  made  by  competent  authority,  and  with  reference  to  the  actual 
jurisprudence  of  our  country,  and  the  means  necessary  to  facilitate  the  admin- 
istration of  justice  in  our  own  Courts.  These  ruL's,  relied  upon  by  the  Respon- 
dent, had  been  carefully  made  by  our  judges,  as  directed  by  law,  and  deliberately 
sanctioned  by  the  Legislature  ;  in  fact  made  the  law  of  procedure  as  above 
remarked,  and  the  judgment  appealed  from,  had  boon  rendered  in  conformity 
with  these  rules  so  made  and  sanctioned.  Had  the  Hon.  Judge  then  erred  in 
rendering  judgment?  If  so,  what  law  or  rule  of  law  had  he  violated  Î  In  render- 
ing the  said  judgment.  His  Honor  was  bound  by  the  rule»  authoritatively  pre- 
scribed for  his  guidance. 

Aylwin,  J.— This  is  an  appeal  from  a  judgment  rendered  by  the  Superior 
Court,  in  the  District  of  Bedford,  maintaining  an  exception  à  h  /orme  of  tlie- 
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wtZ;  ?h1t"''  '\"^^77"^  '""^  ««*'-  ^f  the  Plaintiff  now  Appellant  with  costs. 

"'""  ^l^!!r!"  1  '  ^^  ^"  ''''^"'"'  '^y^'  *^''*  "^''^  "^  °°  l«g»l  ««'Vice  upon  him 
of  the  Plaintiffs  action,  that  the  only  service  of  the  writ  and  declarai'on  was 
«lade  between  the  hours  of  seven  and  eight  o'clock  in  the  forenoon,  whereas 
by  the  Rule  of  practice  of  the  Superior  Court,  service  could  only  be  made 
between  the  hours  of  eight  in  the  forenoon  and  seven  in  the  afternoon."    It 
appears  by  the  Bmhffs  return,  that  on  the  17.h  day  of  August,  1861,  between 
the  hours  of  seven  and  eight  of  tie  clock  in  the  forenoon,  he  served  the  Defen- 
dant by  leaving  true  copies  of  the  Summons  and  declaration  with  the  Defcn- 
danti,«r«ona%  at  his  domicile.  The  correctness  of  the  Bailiffs  return  is  not  dis- 
puted :  the  Respondent  resting  his  case  wholly  upon  the  fact  that  the  service  was 
made  before  eight  oVlock  in  the  morning.     The  judgment  is  in  these  terms  : 
he  Court  having  heard  the  parties  by  their  counsel  on  the  merits  of  the  ecccep- 
^  twn  à  fo/ome  by  the  Defendant  in  this  cause  fyled,  doth  maintain  the  safd 
exception,  and  doth,  m  consequence,  dismiss  the  action  of  the  said  Plaintiff 
'with  costs."      It  contains  no  comid^rmts,  and  the  Respondent  in  support  of 
his  exception  rests  solely  upon  the  rule  of  practice  of  the  Superior  Court,  which 
is  in  the  following  terms-it  is  chapter  4  No.  18  :  "  That  every  service  of  pro- 
cess  and  other  service  on  any  party  to  a  suit  be  maie  between  the  hours  of 
eight  m  the  forenoon  and  the  hour  of  seven  in  the  afternoon."     But  it  is  not 
<snacted  àpein,  de  nullité.    The  rule  is  then  directory  merely  and  is  not  impe. 
raUve  or  mandatory.    To  give  it  such  a  stringent  application  as  to  dismiss^ 
action  appears  to  me  to  be  contrary  to  every  rule  of  law.     The  10th  section  of 
the  2d  chapter  of  the  rules  of  practice,  it  is  true,  contains  the  following  provision 
--'  that  every  wilful  breach  of  an  order  or  rule  of  practice  of  this  Court  (for 
which  no  fine  or  other  specific  punishment  is  provided  in  the  body  oi  such  rule 
or  order,)  shall  be  considered  a  contempt  of  Court  and  punished  accordindy  •" 
-but  such  punishment  would  hardly  be  dreamed  of  for  such  an  offence  ^  the 
service  of  a  Bailiff,  half  an  hour  too  soon  before  the  8  o'clock  ot  the  rule  which 
substitutes  the  old  Roman  soloccasus. 

If  it  be  necessary  to  enforce  the  rule  in  question,  the  11th  section  of  the  2 
chapter  would  be  sufficient  (which  immediately  follows  the  contempt  of  court 
rule)  ;  it  enacts-"  that  in  computation  of  time  no    fractions  of  a  day  be 
allowed,  nor  shall  any  Sunday  or  binding  holiday  (fête  cTobli^atlon)  be  reckoned 
unless  otherwise  provided  for  by  law."                                                                 ' 
At  the  utmost,  the  service  should  have  been  held  to  be  reckoned  on  the  18th 
•of  August,  1861,  instead  of  the  17th  ;  but  then  the  service  would  have  been  suf- 
ficient,  as  the  return  day,  was  as  late  as  Monday  the  2d  September,  fully  in  time 
If  It  be  necessary  to  mark  the  rule  as  to  the  hour  of  8,  though  I  conceive  it  to 
be  wholly  unnecessary,  seeing  that  the  service  was  before  the  hour,  the  Bailiff 
may  have  been  mulcted  in  the  cost  of  the  service  ;  but  the  dismissal  of  the  suit  I 
confess  to  be  a  hardship  not  justified  by  any  L.w  that  I  can  understand.     I  am 
apnrehensive  that  the  enforcement  of  the  rules  of  practice  under  similar  circum- 
stances would  be  dangerous  in  the  extreme,  as  manifestly  there  \«  »  1— 

ber  of  cases,  ui  which  rules  far  more  important  are  to  be  found,  in  which  they 
are  not  observed  and  no  attempt  at  dismissal  of  an  action  has  been  made  or 
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thought  of.     I    am  therefore  of  opinion,  that  such  a  rule  which  has  been   Arioi  Einaor, 
attempted  would  be  more  just  in  the  breach  that  the  observance,  and  that  LeWA.FerkiM, 
tlie  judgment  of  the  Court  below  should  be  reversed. 

Bkrthelot,  J. — La  règle  no.  18  des  règles  promulguées  par  la  cour  Supérieure 
ou  six  des  juges  la  composant,  sous  l'autorité  de  la  loi  12  V.  c.  38  s.  100  et  sanc- 
tionnées par  la  20  V-  c.  44,  s.  88,  rapportée  au  ch.  83  des  statuts  refondus  pour 
le  Bas-Canada,  sous-sect.  6  de  la  s.  148,  du  ch.  83  exige  que  la  signification  de 
toute  assignation  d'une  partie  soit  fait  entre  huit  heures  du  matin  et  sept  heures 
de  l'après-midi. 

Dans  cette  cause,  le  retour  constate  que  la  signification  a  eu  lieu  avant  8 
heures,  et  le  Défeùdeur  en  a  fait  le  sujet  d'une  exception  péremptoire  à  la  forme 
qui  a  été  maintenue  par  la  Cour.  Si  l'Huissier  pouvait  le  faire  avant  8  heures, 
il  pouvait  aussi  bien  le  faire  avant  5  ou  6  heures  du  matin,  ce  qui  pourrait  être, 
•ujet  à  de  bien  grands  inconvénients.  Mais  ce  n'est  pas  là  la  question.  Il  s'agit 
de  savoir  si  la  règle  de  pratique  doit  être  observée  ou  non. 

Le  jugement  de  la  Cour  Supérieure  a  eu  pour  effet  de  la  reconnaître  et  de 
lui  donner  exécution.  Je  ne  vois  pas  trop  comment  une  cour  d'appel  pourrait 
déclarer  que  ce  jugement  a  violé  la  loi.  Car  la  règle  de  pratique  en  matière  de 
procédure  est  la  loi,  lorsque  les  règles  de  pratique  promulguées  par  la  Cour 
ont  été  sanctionnées  et  approuvées  par  la  législature. 

Je  suis  d'avis  que  ce  jugement  doit  être  confirmé.  Si  nous  faisions  autrement 
nous  jetterions  un  trouble  infinie  dans  la  pratique  et  les  Cours  de  tous  les  districts. 
Et  où  pourrions-nous  nous  arrêter  ? 

Abbott  <&  Dorman,  for  Appellants. 

M.  Dohcrti/,  for  Respondent.  Judgment  affirmed. 

(f.  w.  t.) 


COUR  SUPERIEURE. 
MONTREAL  18TEVRIER,  1863. 

Coram  Monk,  J.  A. 

No.  2128. 

Massue  vs.  Crebassa. 

fVdi  :— lo  Qae  lo  dilai  accorda  ita  foUcuF  du  billot  par  lo  porteur  d'icelui  à  l 'intçu  de  l'endosscnr  qui 
l'a  payé  longtemps  après  sonéohéauce  et  après  l'ootroi  du  délai,  ne  pout  pas  8tre  opposé  à  o« 
dernier  sur  son  action  en  recouvrement  du  montant  de  co  billet. 
So.  Que  co  délai  n'a  pas  l'oflbt  do  libérer  l'ondossenr. 

3o.  Que  cet  endosseur  n'est  pas  tenu  d'oflV-ir  arec  son  action  au  Défendeur  les  billots  subsé- 
quents livrés  au  porteur  comme  billats  d'accommodement  ou  de  simple  délai. 

Le  Demandeur  réclamait  par  son  action  la  somme  de  $500.00  montant  d'un 

billet  souscrit  par  le  Défendeur  en  sa  faveur  le  4  Avril  1861  et  $2.05  coût  du  protêt 

et  intérêts. 

A  cette  demande,  le  Défendeur  plaida  l'exception  suivante  : 

"  Qu'il  est  bien  vrai  qu'il  a  consenti  le  billet  relaté  dans  la  dite  déclaration 

âux  doQ'^Uâs  '^Ui  V  sont  rnônlionn^ï^.H  o.t.  ovi&.  \^.  finfuiit.  Hiil^.t.  a  é\t.éi  ^vatcAtd  f**vt.fi 

de  paiement  à  son  échéance  ;  mais  que  le  dit  Demandeur,  à  l'exécution  aussi 

bien  qu'à  l'échéance  du  dit  billet,  n'en  était  pas  et  n'en  a  pas  été  depuis  le  vrai 
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et  seul  porteur  et  propriétaire  pour  valeur  et  de  bonne  foi,  et  qu'il  le  dit  Défen- 
deur n  a  jama,s  prorais  d'en  payer  le  montant  avec  l'inté.êt  à  raison  de  sept 
pour  cent,  ams,  qu'il  est  faussement  allégué  dans  la  dite  déclaration  et  piL 
particulièrement,  le  dit  Défendeur  déclare  :  ' 

de  Juillet  mil  Imit  cent  soixante  et  «n,  Monsieur  Alexis  Mousseau,  courtier  ec 
rnarchand  a  commission  de  Montréal,  était  )e  seul  et  vrai  propriétaire  du  d 
b  llet  et  qn  en  effet,  il  a  été  protesté  à  la  demande  et  requisition  du  dit  Alexis 
Mousseau,  aius,  qu'il  appert  en  référant  au  protCt  en  double  produit  en  cette 
cause  par  le  dit  Demandeur  lui-même,  et  que  là  et  alors  le  dit  Demandeur  était 
et  a  toujours  été  partie  au  dit  billet  comme  premier  endosseur 
_    "Que  le  susdit  billet  est  demeuré  en  la  possession  du  dit  Alexis  Mousseau 
.  jusqu  au  vingt  troisième  jour  de  Juin  dernier,  jour  auquel  le  dit  Demandeur  en 
eut  la  livraison  et  remise,  mais  sans  avoir  donné  aucune  valeur  et  de  mauvaise 
îoi,  et  dans  le  seul  but  de  prêter  son  nom  au  dit  Alexis  Monssenu 

"Que  ce  transport  et  cette  livraison  du  dit  billet  faits  après  son  échéance  u'a 
pas  letiet  d  enlever  au  dit  Défendeur  tous  les  droits  et  moyens  qu'il  aurait  pu 
opposer  contre  le  dit  Alexis  Mousseau,  mais  qu'au  contrnii'e  le  dit  Demandeur 
est  sujet  et  soumis  aux  mômes  objections,  vices,  défenses  oc  exceptions  que  le  dit 
Défendeur  pourrait  opposer,  si  le  dit  Alexis  Mousseau  était  .  éellement  le  Deman- 
deur en  cette  cause. 

"Que  lesept  d'Octobre  dernier,  le  dit  Défendeur  n'ayant  pu  rencontrer  ledit 
billet  a  son  échéance  ainsi  qu'il  le  déclare  plus  haut,  et  ne  pouvant  même  le 
payera  1  époque  en  dernier  lieu  mentionnée,  renouvela  ledit  billet  relaté  dans 
la  déclaration  par  un  autre  billet  en  date  de  Montréal,  sept  Octobre  mil  huit  cent 
soixante  et  un,  pour  le  môme  montant  payable  à  trois  mois  de  cette  date  A„ale- 
ment  à  1  ordre  propre  du  dit  Défendeur  ,,u  L.ureau  de  la  Banque  du  Peuple  sien.' 
et  endossé  par  lui  et  remis  audit  Alexis  i.r.ussoau.  '^     ^ 

"Que  ce  dernier  billet  devintdû  et  payable  le  dix  Janvier  dernier,  et  ne  pou- 

delTT  1  ''x""""'"'  ^'^^^'''^'^^  '^  renouvela  par  un  autre  billet  en  dute 
de  cet  e  dern.ère  époque  pour  le  mCme  montant  payable  a  .  même  lieu  à  qnat  e 
mois  de  date,  signé  et  endossé  parle  dit  Défendeur  et  remis  audit  Alexis  Mous- 

Que  le  treize  de  Mai  dernier,  ce  dernier  billet  devint  dû  et  que  là  et  alors  le 

l?f  A.Z  "'  C"'  ^°'^'"'"'  '"  P^y^--  ^'  •"«"•^"^'  ^°«-"t  là  et  alors 
avec  le  dit  Alexis  Mousseau  de  le  renouveler  et  effectivement  le  renouvela  là 

Iv?  ^'T"  "T  ^'u"'r  '"'«"'  '"'^''"^^  Portautdate  "  Montreal  thirteenth 
fant:    "t? '"''"^  çight  hundred  and  sixty  two  "  conçu  dans  les  termes  sui- 

office  of  La  Banque  du  Peuple  in  Montreal,  the  sum  of  five  hundred  dollars  for 
value  received,'' signé  "John  George  Crebassa"  et  endossé  également,  ^  Z 
George  Crebassa"  savoir  la  signature  et  endossement  du  dit  Défende»    et  qui 

Que  le  dit  Défendeur  signa,  endossa  et  livra  au  dit  Alexis  Mousseau  I«,  «u- 
«lis  Duiew  et  plus  particulièrement  le  billet  daté  du  treize  Mai  dernier.'sous 
1  expresse  condition  et  stipulation  avec  lui  que  ce  serait  en  renouvellemei^t  du 
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-du  billet  sur  lequel  le  dit  Demandeur  a  appuyé  sa  présente  acMon,  et  que  lu  dit 
Alexis  Mousseau  attendrait  l'échéance  des  billets  donnés  en  •  enouvellement,  plus 
particulièrement  l'échéance  du  billet  en  date  du  treize  Mp;  dernier,  ce  à  quoi  le 
dit  Alexis  Moudseau  consentit  et  aquiesça,  ainai  que  le  dit  Défendeur  entend  le 
prouver  d'ailleurs  et  ainsi  qu'il  appertdeplusen  référant  aux  lettres  mêmes  du  dit 
Alexis  Mousseau  produites  avec  les  présentes  comme  3n  faisant  partie. 

"  Que  le  dit  billet  en  Oate  du  treize  de  Mai  dernier  devint  dû  et  payable 
longtemps  après  l'institution  de  cette  action,  è.  savoir  :  le  seize  d'Août  dernier. 

Que  le  dit  Alexis  Mousseau  a  toujours  retenu  en  sa  possession  tous  les  dits 
billets  du  dit  Défendeur,  tant  le  billet  originaire  que  ceux  en  renouvellement,  et 
qu'il  a  toujours  refusé  de  les  lui  remettre,  et  qu'il  les  retient  aujourd'hui  .;rcore 
en  sa  possession. 

>'  Qu'ainsi  il  y  a  eu  novation  du  premier  billet  sur  lequel  cette  action  est  basée, 
lequel  était  éteint  au  tbmps  où  elle  a  été  instituée  et  l'est  encore,  et  que  partant 
iraction  du  dit  Demandeur,  qui  est  aux  droits  du  dit  Alexis  Mousseau,  est  mal 
fondée,  et  que  dans  tous  les  cas,  le  dit  Demandeur  était  tenu  de  remettre  etoflFrir 
au  dit  Défendeur,  avec  sa  présente  action,  les  autres  billats  donnés  en  renouvel- 
lement ou  à  l'occasion  du  premier  billet. 

"  Que  de  plus,  le  dit  Défendeur  a  payé  le  coût  du  protêt  du  dit  billet  relaté 
dans  l-i  déclaration  ensemble  avec  la  somme  de  cent  piastres  que  le  dit  Alexis 
Mousseau  a  usurairement  imputé  sur  les  intérêts  et  retenu  à  titre  de  commis- 
sion sur  les  billets  donnés  en  renouvellement." 

Le  Demandeur  répondit  spécialement  à  cette  action  comme  suit  : 

*'  Que  le  billet  dont  il  est  question  en  cette  cause  et  qui  fait  la  base  de  cette 
«ction,  a  été  remis  et  livré  au  dit  Demandeur  pour  valeur  reçue  et  de  bonne  foi. 

"  Que  le  dit  Demandeur  a  été  obligé  et  forcé  comme  endosseur  du  dit  billet, 
pour  se  soustraire  aux  poursuites  et  à  des  frais,  de  payer  le  montant  du  dit  billet 
à  Alexis  Mousseau,  courtier,  et  agent  de  change  de  Montréal,  et  partant  le  dit 
Demandeur  est  ainsi  devenu  le  porteur  et  créancier  bona  fide  dn  dit  billet  que 
ledit  Demandeur  n'avait  endossé  que  pour  favoriser  le  dit  Défendeur  et  pour  son 
:  accommodation. 

"  Que  le  dit  Demandeur  n'a  jamais  eu  aucune  connaissance  d'aucun  renouvelle- 
ment de  tel  billet  par  le  dit  Défendeur  avec  le  dit  Alexis  Mousseau,  car  s'il 
l'eut  su,  il  aurait  inévitablement  pris  avantage  de  toute  novation  qui  aurait  pu- 
Jntervenir  alors,  avant  que  de  payer  le  dit  billet,  sur  lequel  il  était  endosseur. 

"  Que  toutes  les  prétendues  transactions  qui  ont  pu  avoir  lieu  entre  le  dit 
Défendeur,  et  le  dit  Alexis  Mousseau  ;  ne  sont  jamais  parvenues  à  la  connaissance 
du  dit  Demandeur,  qui,  menacé  par  le  dit  Alexis  Mousseau  d'être  poursuivi  peur 
le  montant  du  dit  billet  sur  lequel  il  le  dit  Demandeur  était  endosseur,  a  été  forcé 
de  le  payer. 

"  Que  c'est  lui,  le  dit  Défendeur  qui  est  en  faute,  en  ne  se  faisant  pas  remet- 
tre le  dit  billet  qui  fait  la  base  de  cette  action,  lorsqu'il  a  renouvelé  le  dit  billet 
comme  il  le  prétend. 

"  Que  de  fait,  le  dit  Défendeur  n'a  jamais  renouvelé  le  dit  billet,  et  le  dit 

Alexis  Mousseau  n'a  jamais  voulu  le  renouveler,  pour  par  lui  pouvoir  toujours 

•  conserver  l'oudossement  du  dit  Demandeur,  et  que  toutes  autres  transactions 
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Tnl'  '^'^^f^"^«"'-«  P«  ^'^"^  «veo  ledit  Alexis  Mousseau  par  billets  ou  autre 
ment,  ont  été  des  transactions  distinctes  et  .énarëes  du  dit  bill«(  n  ff  .  .  ï 
de  cette  action,  et  tous  dénie,  que  le  dit  Défldt  '  p'^r'      dl   Ife^^ 

Mousseau,  soit  en  cap  tal  ou  intérêt.,    n'nnt  Jo^  •    x./    ^      .  ^'®*'* 

Que  toutes  telles  transactions  entre  le  dit  Défendeur  .t  l!  rlZ        ., 

dans  le  mémoire  oui  suit  •     "  PI.,=-  ^"^°"«'^'''  P»»''  'e  Défendeur,  soutenait 

du  Defender    D'abori  'irbillt      7-*^","^"""*  '*'"'^^'"  P^''  '^«  ^^f«"«« 

n'étaient  qrd  s  "le  s  dW  .  ""'^"'  ^"'  '^"^  ^^«  ^"'^^^  -''«^^"«"t 
Mousseau     II  II  1        ^^«"^""«^«'"«"t  «t  non  des  renouvellements  avec  M. 

nant  les  billets  .ubséq^'^-el^^'Ï;^^^^^^  formel  ement  déclaré  qu'en  pre- 
à  donner  au  Béfendlr  tjlrJ  •        "^"^^  ^  renouveler  les  billets  et 

questions  qu'U  ("rTv  ^  ttSf  "T"""''"  "  ^J°"^^  '^''"^  '««  ^'-- 

l'endossenlt  de  XrZ  urM^Mou,?""'"'™'"''  '^"  '^  '"*  <^^  ^'^-«^^- 
délai  accordé  par  lui ^r  "s'euTd^b  leT"  '""T  "^"''*"*  ^""'  '^^"  <ï»«  '« 
déchargeait  cf  dernier  et:    t  ÏJ  1:^  r  ^  dÏ" '  'î  '"'^^^"' 

186.  M!t:.i.  rZit^"  M:Zbr  ""  r?--;  f  "^z-  ^3  Ma, 
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soutient  humblement  q.;;  renouvellement  emporte  novation  du  billet  origi- 
ûaire,  "  L'acceptation,''  dit  Massé,  Droit  commercial,  tome  5  page,  274,  No. 
295,  où  la  question  est  discutée  au  long,  "  de  billets  donnés  en  renouvellement 
"ou  en  remplacement  de  billets  antérieurs  non  payés  à  l'échéance  opère  novation 
*'  de  l'obligation  ;  la  créance  qui  résultait  des  billets  est  éteinte  par  le  seul  fait  de 
"  l'annulalipon  do  ces  billets,  Cu  se  trouve  remplacée  par  celle  dont  les  nou- 
"  veaux  billets  sont  le  titre." — Voir  aussi  Ciiitty  on  Bills,  éd.  1849, 
page  181.  Mais  dit  !e  Demandeur,  M.  Mousseau  a  toujours  gardé 
par  devers  lui  le  billet  originaire?  Oui,  il  l'a  gardé,  comme  il  a  aussi 
retenu  tous  les  billets  subséquents  ;  mais  il  n'y  a  rien  dans  ce  fait  d'in- 
compatible avec  l'effet  du  renouvellement"  Dans  tous  les  cas,"  dit  encore  Massé 
page  287,  no  306,  "  de  ce  que  le  porteur,  tout  en  passant  le  montant  de  la  lettre 
"  de  change  au  débit  du  tireur,  aurait  gardé  Veffet  par  devers  lui,  je  ne  crois 
"  pas  qu'on  puisse  en  conclure,  ainsi  que  l'a  fait  un  arrêt  de  la  Cour  de  cassa- 
"tion  du  27  Novembre,  1827,  qu'il  a  conservé  tous  ses  droits  contre  le  tiré  ou 
"  les  endosseurs,  et  et  qu'aucune  novation  n'ait  éteint  les  droits  résultant  de  la 
■'■  lettre  de  change;  lai  possession  de  l'effet  par  le  porteur  n'implique  aucune  con- 
"  tradiction  avec  les  conventions  qui  en  opérant  la  novation  de  l'obligation  pri- 
"  mitive,  en  auraient  annulé  le  titre,  et  qui  auraient  par  suite  libéré  les  co-obli- 
"  gés,  à  qui  ce  titre  cessait  d'être  opposable." 

'■  Mais  en  supposant  môme  qu'il  n'y  a  pas  eu  de  novation,  le  Défendeur  doit 
avoir  le  bénéfice  du  délai,  que  le  13  Mai,  1802,  Mousseau  alors  porteur  lui 
accorda  en  acceptant  son  billet  à  trois  mois  pour  le  même  montant. 

"  Enfin,  le  Défendeur  soutient  encore  que  quand  bien  même,  il  n'y  aurait  pas 
eu  de  novation,  le  Demandeur  aurait  dû  offrir  par  son  action  tous  les  billets 
subséquents  retenus  par  M.  Mousseau,  surtout,  celui  du  13  Mai,  qui  n'était  pas 
encore  échu.  "  In  an  action,"  dit  Chitty  on  Bills,  page  176,  "  for  the  original 
"  demand,  if  it  appear  in  evidence  that  a  négociable  bill  or  note  was  given,  the 
"  Plaintiff  cannot  recover  icithout  producing  the  instrument,  or  proving  that  it  is 
"  in  his  possession  or  control,  or  proving  that  it  was  destroyed."  La  raison  que 
'donne  Lord  Ellenborough  de  cette  régie  est  "  that,  as  the  note,  for  anything 
"  that  appeared  in  evidence  was  in  existence,  it  might  be  still  in  circulation,  so 
"  that  the  Defendant  might  be  subjected  twice  to  the  payment  of  the  same 
"  demand;  without  therefore  proving  the  note  destroyed,  the  Plaintiff  was  not 
•"  entitled  to  recover."  Chitty  on  Bills,  ed.  1849,  page  176,  note  (*).  Mais,  répond 
le  Demandeur,  comment  puis-je  produire  ces  billets  subséquents,  et  être  aussi 
responsable  du  délai  accordé  au  Défendeur  par  M.  Mousseau  avant  de  l'avoir 
payé,  puisque  je  ne  savais  rien  des  transactions  qui  ont  pu  avoir  lieu  entre  eux. 
A  cela,  le  Défendeur  prétend  d'abord  que  le  Demandeur  connaissait  une  partie 
suffisante  de  ces  transactions,  et  cela  de  la  bouche  même  de  M.  Mousseau.  A  ce 
sujet,  voici  ce  que  M.  Massue  avoue  dans  sa  déposition  en  parlant  d'une  entre- 
vue qu'ils  ont  eue  à  propos  de  ce  billet  originaire  en  Novembre,  1861  :  "  J'ai 
fiicii  a  iri.  -ivusEcaU  uc  i\i:  payer  lu  oiuci  qui  avait  etc  proicstc.  i^  aoord, 
"M.  Mousseau  m'a  dit,  c'est  bien,  je  vais  recevoir  l'argent  ou  prendre  votre 
"  propre  billet  en  paiement  ;  ensuite,  M.  Mousseau  me  dit  ;  J'ai  accordé  délai  à 
*'  M,  Crebassa  jusqu'au  premier  Janvier,  rail  huit  cent  soixante  et  deux  ;  atten- 
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"  (hz  jusque  là,  vous  avez  une  clianee  à  courir  quo  M.  Crebass»  paie  le  billet 
"  c'est-à-dire  le  billet  poursuivi."  Puis,  lui  étant  demande^  si  M.  Mousseau  ne 
lui  avait  pas  rmsonté  comment  il  avait  accordé  co  délai  à  M.  Crebassa,  il  répond  : 
^"  M.  Mousseau  ne  m'a  pas  donné  aucune  connaissance  dos  affaires  qu'il  avait 
"  avec  M.  Crebassa,  excej>té  qu'il  m'a  dit  que  M.  Crehumi  lui  avait  donné  mn 
'^Mlet  payable  au  moi»  de  Janvier,  mais  que  M.  Mousseau  conservait  toujour» 
'  le  billet  protftstd  et  poursuivi  on  cette  cause  comme  garantie." 

"  Admettons  mê-i.e  quo  le  Demandeur  n'a  jamais  eu  connaissance  des  tran- 
sactions du  Défendeur  avec  M.  Mousseau,  le  Détendeur  soutient,  comme  dernière 
proposition  légale,  que  même  dans  ce  cas,  il  peut  lui  opposer  le  délai  qui  lui  a 
été  accordé,  le  défaut  de  production  dos  billets  subséquents  et  généralement 
toutes  les  exceptions  et  défenses  .|inl  aurait  pu  invoquer,  s'il  eut  à  répondre  à 
1  action  de  M.  Mousseau  lui-mCme.  Il  faut  en  etlot   remarquer  que  le  paiement 
opéré  par  M.  Massue  n'a  eu  lieu  qu'après  réeliéan,,.e  du  billet  poursuivi  en  cette 
cause,  et  memo  après  la  livraison  du  billet  du  l,')  Mai,  1862,  et  Poctroi  du  délai  ; 
que  M.  Massue  n'était  qu'endosseur  par  accommodement  et  simple  caution 
solidaire  de  M.  Crebassa.  En  conséquence,  M.  Crebassa  n'avait  aucune  respon - 
sabihté  personnelle  vis-à-vis  de  M.  Massue  que  comme  le  subrogé  dans  les  droits 
du  porteur,  M.  Mousseau,  par  le  paiement  qu'il  lui  aurait  fait  en  temps  utile  du 
billet  ;  et  évidemment,  si  les  droits  du  porteur  étaient  éteints  ou  suspendus  lors 
de  paiement,  tel  paiement  était  nul  et  sans  effet.     Toutes  les  autorités,  tant  an- 
glaises que  franf;ai8C8.  paraissent  U'accord  sur  ce  point,  d'ailleurs  de  droit  com- 
mun. 

"  So,"  dit  Chitty  on  nuis,  page  31)1,  "  an  endorser  or  party  who  transferred  a 
"  bill  or  note  returned  to  him,  and  called  upon  to  take  it  up,  should  also  perfec- 
"  tly  assure  himself,  not  only  that  the  party  applying  for  payment  is  the  lawful 
"  holder  of  the  bill,  but  also  that  there  have  not  been  any  laches  by  such  holder 
••  or  any  oth.T  party  ;  for  if  there  have  ben  laches,  and  prior  parties  have  been 
"  thereby  dis.l,aigod,  an  ind,>rser,  by    uumcftmrily paying   the  hill,   will  not 
"revive  the   liability  of  (he  prior  partie»,  or  be  enabled  to  rerouer  from  them'' 
•|  for,"  dit.S'/ory  o«  Bilh,  page  562,  g  423,  "  he  has  no  right,  by  such  payment, 
•  to  place  thoiii  in  a  worse  situation  than  they  would  otherwise  have  been  " 
''  L'endosseur,"  dit  Persil,  d.  la  lettre  de  change,  page  330,  "  qui  rembourse  le 

porteur  a  l.s  mômes  .Iroits  que  .e  dernier.  Cette  disposition  s'explique  tout 
I'  naturellement  par  la  nouv(.|le  position  quo  lui  crée  l'opération  du  rembourse- 
"  ir.ent.  L'endosseur  lient  alors  la  place  du  porteur  is.  l'égard  de  son  cédant,  de 
^"  tous  les  endosseurs  aniérieurn  et  .lu  tireur  ;  puisqu'il  le  remplace,  il  a  tous  lo« 
"  mPmes  droits,  mais  il  n'en  possède  [ms  do  plus  grands." 

"  Voir  aussi  Pardest,,»,  Droit  Commercial,  vol.  j  ,.r,  page  4'J  1  ;  Locré,  Esprit  du 
"  code  de  Commerce,  page  tAH,  art.  1(14."  Lafrenaye  pour  le  Demandeur  pré- 
tondit  que  la  preuve  no  faisant  pas  voir  que  le  Demandeur  eut  connaissance  de» 
transactions  intervenues  entre  h  Défendeur  et  Moushuiiu-.  il  devait  néeesasJre. 
ment  recouvrer  du  Défendeur  le  montant  du  billet  qu'il  avait  été  forcé  do  payer 
pour  lui  oommo  son  endosseur.  Que  le  Défendeur  était  tenu  d'indemniser  te 
f>eman.|rur  de  toutes  les  conséquences  pécuniaires  de  cet  endossement,  et  que 
]«  autorités  citées  par  le  Défen.lour  no  pouvaient  recevoir  niicuno  applicatioD 
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dans  lo  cas  d'un  endosseur  qui  avait  été  obligé  pour  se  soustraire  aux  poursuites 
du  porteur,  de  payer  lui-mcino  le  montant  d'un  billet  protesté.  Que  d'après  les 
circonstances  de  cette  cause,  rien  ne  faisait  voir  que  Moussoau  eût  commis  des 
irrégularités  (laches)  telles  qu'elles  fussent  do  nature  à  rejaillir  sur  les  droits  du 
Demandeur  comme  endosseur  qui  avait  payé  de  bonne  foi  et  dans  la  vue  de  pro- 
téger son  crédit  et  d'éviter  des  frais  inutiles. 

Que  le  Défondeur  par  ses  lettres  avait  reconnu  la  validité  de  la  reclamation  du 
Demandeur  et  n'avait  jamais  prétendu  avoir  obtenu  aucun  délai  pour  le  paie- 
ment du  billet  endossé  pour  le  Demandeur, 

Le  18  Février,  1803,  jugement  fut  rendu  en  faveur  du  Demandeur  dans  les 
termes  suivants: 

"  La  cour,  après  avoir  examiné  la  preuve  et  pièces  produites,  vu  les  admissions 
faites  par  les  parties  en  cette  cause,  vu  aussi  les  objections  prises  par  le  Défen- 
deur, durant  l'enquête  à  certaines  parties  de  la  prouve  produite,  lesquelles  objec- 
tions ont  été  par  les  parties  réservées  pour  l'audition  tinalo  sur  lo  mérite  de  cette 
cause,  et  vu  do  plus  la  motion  du  Défendeur  faite  le  dix-sej)t  Décembre,  mil  huit 
cent  soixante  et  dmix,  pour  rejetter  la  preuve  à  laquelle  les  objections  ont  été 
ainsi  faites  et  réservées,  et  ayflnt  entendu  les  parties  sur  le  mérite  de  cette  action, 
■et  sur  la  dite  motion  ;  rejette  la  dite  motion,  avec  dépens,  et  considérant  que  le 
Défendeur  n'a  pas  établi  par  une  preuve  légale  et  suffisante  que  le  billot  donné 
par  le  Défendeur  à  Alexis  Mousscau  mentionné  dans  les  plaidoyers  en  cette 
cause  du  sept  Octobre,  mil  huit  cent  «uixfinle  et  un,  ou  les  billets  subséquents 
mentionnés  dans  l'exception  produite  et  i)lai(lée  par  le  Défondeur  ii  l'encontre  do 
la  présente  action,  ont  été  donnés  en  renouvellement  du  billet  qui  fait  la  l)à.^o  de 
la  présente  poursuite  on  date  du  4  Avril,  mil  huit  cent  soixante  et  un,  et  échu 
le  huit  Juillet  de  la  même  année. 

"  Considérant  qu'il  n'est  pas  prouvé  par  une  preuve  légale  et  suffisante  que 
le  billet  donné  par  le  Défendeur  au  dit  Alesis  Mousscau,  porteur  et  propriétaire 
du  billclqui  forme  la  base  de  la  présente  action,  ou  les  billets  subséquents  men- 
tionnée dans  la  dite  exception  péremptoire  produite  et  plaidée  par  le  Défondeur 
à  rencontre  de  la  présente  pourHuite,  a  ou  ont  opéré  aucune  novation,  paiement 
ou  extinction  du  billet  qui  forme  la  base  de  la  présente  action,  mais,  vu  qu'il  oat 
prouvé  au  contraire  que  les  dits  billoU  ont  été  donnés  pour  la  commodité  et 
pour  Patcommodation  du  Défendeur,  et  accordèrent  seulement  un  délai  pour  le 
paiement  du  montant  du  dit  billot  en  date  du  (piatre  Avril,  mil  huit  cent 
soixante  et  un,  devenu  dû  et  payable  le  8  Juillet,  mil  huit  cent  soixante  et  un, 
et  qui  forme  la  bAso  do  la  présente  action. 

"  Considérant  que  toutes  les  transactions  relatées  dan»  l'exception  «lu  Défendeur 
«ont  intervenues  entre  le  Détendeur  et  le  dit  Alexis  Moussoau  à  l'insçu  du  Deman- 
deur, ot  que  l«  dit  Alexis  Moiisseau  «  toujours  été  et  a  continué  d'être  porteur 
et  propriétaire  du  «lit  billet  du  quatre  Avril,  mil  huit  cent  soixante  ot  un,  et  ce 
jusqu'au  paiwnent  du  dit  billet  on  dernier  lieu  mentionné  par  le  dit  Demandeur. 

"  Considérant  que  lu  d«>iai  aecoriio  au  Dolendcur  par  Je  dit  Alexis  MouMuau 
et  les  billots  priiet  reviiB  par  lui  pour  l'accommodation  du  Défendeur  ont  nulle- 
«neitl  chanifé  ou  innové  le  billet  qui  forme  la  bAse  de  la  présente  poursuite  ou 
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libéré  ou  déchargé  le  dit  Demandeur  du  billet  du  quatre  Avril  mil  kuit  cent 
soixante  et  un,  donné  et  endossé  par  icelui. 

"  Considérant  que  !e  paiement  du  dit  billet  du  quatre  Avril,  mil  huit  cent 
soixante  et  un,  par  le  dit  Demandeur  comme  endosseur  sur  icelui  billet  est,  et 
était  un  paiement  légal  auquel  le  dit  Demandeur  était  tenu  et  obligé  en  droit 
comme  tel  endosse  ir. 

"  Considérant  que  vis-à-vis  de  l'un  et  de  l'autre,  comme  faiseur  et  endosseur 
sur  le  dit  billet  du  quatre  Avril,  mil  huit  cent  soixante  et  un,  le  Défendeur  était, 
et  est  le  débiteur  principal  et  qu'il  ne  lui  est  pas  loisible  de  faire  valoir  une 
défense^  telle  que  produite  en  cette  cause,  ot  pour  réussir,  il  Ini  aurait  fallut 
prouver*  qu'il  avait  précédemment  payé  le  dit  billet,  ou  que  le  dit  billet  a  été 
formellement  et  légalement  renouvelé,  ou  que  novation  en  était  intervenue  entre 
lui  et  le  dit  Alexis  Mousseau,  ce  que  le  Défendeur  a  entièrement  failli  d'établir 
par  une  preuve  légale  et  suffisante,  a  débouté  et  déboute  la  dite  exception  pro- 
duite par  le  Défendeur,  et  procédant  à  juger  sur  le  mérite  de  cette  action  et 
•lemande  et  vu  que  le  Demandeur  a  prouvé  les  allégués  essentiels  des»  déclara- 
tion, condamne  le  Défendeur  à  payer  au  Demandeur  la  somme  de  cinq  cent 
deux  dollars  et  cinqcentins  du  cours  actuel  de  la  Province  du  Canada,  savoir  : 
la  somme  de  cinq  cent  piastres  montant  du  dit  billet  en  date  du  quatre  Avril 
mil  huitcent  soixante  et  un,  échu  le  huit  Juillet,  mil  huit  cent  soixante  et  un,  et 
qui  forme  la  base  de  la  présente  action." 

Lafrenage  é  Armstrong,  avocats  du  Demandeur. 

Oirouard.  avocat  du  Défondeur. 

(p.  R.  L.)     (d.  g.) 
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Cousineau  and  Divers  Opposant i. 

Hlin:— That  «fanion»  wa/ic»  «m  prlvllogoil  «ml  arc  payable  In  pretbrenoo  to  thi)  mortiiag«5  0«^ 
upon  a  atoamboat  oavlRatliiK  (-'xnadtaii  Watera. 

Several  Oppositions  having  been  fyled  i?i  this  cause  upon  the  proceed»  of  thr 
Wile  of  the  steamboat  Britannia  seized  in  this  cause,  by  several  of  the  cr«w 
employed  on  Board  of  said  steamboat;  the  judgment  of  distribution  was 
rendered  it}  their  favor,  nemhie  cmUradicente \  as  follows: 

4o.  To  the  oppoaant  K,  C.  Dcglandon,  amount  of  his  claiiu  by  privileg»  foi 
wages  as  engineer  on  board  of  the  boat  seized  and  sold  in  this  cause  £lfl.  11.  8. 

.lo.  To  the  opposant  Augustin  Deglsndon,  amount  of  his  claim  for  wage». . 
H»  sailor  and  flreman  on  board  the  said  steamboat XÎ».  3.  8. 

Go.  lo  tti«  oppoaains  John  Miicheii  à  Consors  as  representing  tho  PUintlff 
•mount  of  their  claim  founded  on  a  deed  of  mortgiige  of  the  said  steamer 

A.  à  W.  Bobtrlson  attorneys  for  I'lttintifl». 

r.  %.  L. 
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ST.  HYACINTHE,  JANUARY,  1863. 
Coram  McCord,  J. 

No.  «79. 

Rimmer  vs.  Dame  Flavie  Boucltard  et  al. 
Simulated  Deeds — Fraud  Against  Creditor. 

la  a  contestation  by  a  creditor  of  the  title  of  the  wife  of  liis  debtor,  to  a  piece  of  land,  the  wife  hirvini; 
answered  interrogatories  surfait»  et  articles  that  she  had  paid  for  the  land  out  of  savings 
made  before  marriage,  it  was  held  that  these  savings  formed  part  of  the  community  betwe«a 
husband  and  wife,  and  were  applicable  to  the  payment  of  the  debts  thereof. 

Oue  of  the  circumstances  which  throws  ordinarily  most  light  on  the  bad  faith  of  third  parties,  is  the 
notoriety  of  the  distress  of  the  debtor  Whoever  makes  with  him  aii  agreement  prejudicial 
to  his  creditors,  will  have  difficulty  In  maintaining  his  exception  of  good  faltn.  At  any  rate 
the  presumption  will  be  against  him  until  he  has  proved  that  the  notoriety  had  not  reached 
him. 

It  Is  an  Indication  of  fraud  In  the  alienation  of  property  by  a  debtor,  that  the  employment  of  the  price 
of  the  alienation,  docs  not  appear. 

When  the  books  of  a  trader  do  not  show  any  entries  of  a  transaction  In  question,  or  paymentson  ac- 
count thereof,  there  is  a  legal  presumption  against  Its  truth. 

A  deed  of  sale  hy  a  debtor  to  his  brother-in-law,  and  another  by  his  brother-in-law  to  his  wife  will  be 
set  aside  at  the  suit  of  a  creditor  as  simulated  and  fraudulent  where  ther«  1»  no  valid 
consideration  for  snob  sale. 

This  was  an  action  to  set  aside  certain  deeds  of  sale  made  between  defendanta- 
in  fraud  of  creditors. 

Di/etisc  au  fond»  en  fait 

McCoRD,  J.,  in  rendering  judgment  stated  the  facts  as  follows,  and  said  : 
Morgan,  one  of  the  defendants,  being  a  trader  became  bankrupt  and  unable  to 
meet  his  engagements  ;  his  insolvency  was  notorious  ;  at  this  time  he  was  pos- 
sessed of  certain  lots  of  land  in  the  Township  of  Acton. 

Being  so  insolvent,  Morgan  on  the  16th  of  March,  1869  sells  these  lots,  (for 
which  eeveral  years  beforo  he  had  paid  ilSOO,  and  the  value  in  the  meantime 
having  greatly  increased  from  the  proximity  of  the  mines)  to  one  Lahaye  for  £40C 
cash. 

This  Lahaye  turns  out  to  be  Morgan's  brother-in-law. 

No  proof  whatever  that  those  £400  went  into  the  estate  of  Morgan,  for  the 
benefit  of  his  creditors. 

Lahaye  at  the  time  of  this  purchase  fr<Mn  Morgan  in  the  spring  of  1860,  is- 
proved  to  be  in   pecuniary  difflcultie*,  paying  debts  by  small  instalments  and 
renewing  his  bills.    In  the  autumn  of  that  year  Lahaye  calls  a  meeting  of  hia 
creditors  and  compounds. 

Shortly  after  this  sale  by  Morgan  to  Lahaye  on  the  6th  June,  Î850,  the  de- 
fendant, FUvie  Houchard,  brings  an  action  en  sc^paration  de  biens  Against  her 
husband  Morgan  and  iiibsequently  on  the  26th  June,  1860,  she  obtains  her 
judgment  en  f<<paration  de  bioni,  a  praticien  is  named  to  nicertnin  her  rightp 
Hnd  reprise,  Ac,  which  «re  represented  t)y  him  to  ba  nil. 

The  4th  July  of  the  same,  year  18f.O,  Lahaye  idls  the  lots  in  question  to  de- 
fendant, Fkvie  Bouchard,  for  £020,  which  consideration  is  stated  in  the  deed  to  • 
bave  been  paid  in  cash  by  her.  These  lots  Mine.  Morgan  then  held  in  her  own: 
name,  and  put  Morgan's  creditors  at  defiance. 
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"^.  Whore  did  Mrs.  Morgan  get  the  means  of  paying  the  £620,  price  of  the  lots  ? 

«fcT.^hwl.  She  had  no  reprises.  She  says  in  answer  on  faits  et  articles,  they  were  from  sav- 
ings made  while  she  was  in  trade,  before  she  was  married  to  Morgan,  years 
ago. 

If  this  be  true,  these  savings  must  have  formed  part  of  the  Communauté,  and 
were  applicable  to  the  payment  of  the  debts  thereof. 

The  Defendant  relies  for  his  defence  on  the  statement,  that  the  transaction 
between  Morgan  and  Lahayc  was  in  good  faith  as  regards  the  latter,  a  third 
person,  and  thus  consequently  it  could  not  be  set  aside. 

Was  Lab  aye  in  good  faith  ? 

Did  he  know  of  Morgan^s  insolvency  when  he  transacted  with  him?  It  is 
-proved  that  Morgan's  insolvency  was  notoire  at  the  time  of  sale  by  Morgan  to 
Laliayc. 

Is  it  likely  that  Lahaye,  Morgan's  brother-in-law,  would  be  ignorant 
of  it.  * 

♦Chardon,  Vol.  II,  No  208. 
Pothier,  Do  la  vente,  No  320. 

It  is  no  where  shown  that  the  proceeds  of  sale  to  Lahaye  or  those  from  the 
sale  to  Defendant  were  applied  towards  the  payment  of  the  creditors  of  either 
emploi. 

Chardon,  Nos  279  and  280. 

Nor  is  it  probable  or  credible  that  Lahaye  in  such  embarrassed  circumstances, 
*s  ha  is  proved  to  have  been  under,  could  have  paid  down  £400  in  cash  Î 
There  being  no  entry  as  proved  in  Lahaye's  books  of  the  purchase  from  Mor- 
.g»n,  and  payment  thereof,  tL-i  presumption  (legal)  is  against  the  truth  of  any 
such  transaction  on  his  part,  and  Morgan's  estate  showing  no  book  with  entries 
-or  receipts  of  the  money,  the  legal  presumption  is  equally  against  him. 
Toullier,  Vol.  VI,  No.  356. 
■Chardon,  Vol.  II,  No.  220-No.  235. 

To  this,  add  the  logal  presumption  of  fraud,   arising  out   of  transactions 
between  relations  and  the  want  of  anv  proof  of  "  bona  fides"  on  the  part  of 
Aahaye  and  defendant.  I  confess  that  there  remains  little  doubt  in  my  mind  that 
the  whole  transaction  was  aimulaled. 

J  may  be  raiHaken,  a  /«iman  Judge  cannot  enter  into  the  I)ro8st8  of  men  and 
«ee  the  rectitude  of  their  intentions  ;  he  can  only  guide  his  judgment  by  the 
.fact»  of  records  and  the  deductions  to  bo  drawn  from  those  and  by  the  applica- 
tion of  the  l.'gftl  maxims  and  decision»  laid  down  in  the  Law. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  his  judgment,  which 
will  be  registered  as  follows  : 

"  The  Court  having  hoard  the  parties  by  their  re«|>ootive  counsel  upon  the 
..merit»  of  this  cause,  examined  the  proceeding»,  proof  of  record  and  having  delibor- 
•tod^considering  thai  tl>o  plaintiff  hath  establishedby  suffioient  and  le.^al  ovid^noe 
T^e  :x:.=i:e::.=.:  nnegr.iinîîs  or  hisdeciftration.ainj  niDrepariicuiariy  that  tiiosatg  of  the 
■n»\  «slate  monUonefl  and  dosoribotl  in  the  declaration  of  the  plaintiff  m  this  cause 
from  the  «aid  Richard  J.  Morgan,  one  of  the  said  defendanU,  to  the  said  Octave 
ïLah*ye,  another  of  the  said  defendants,  by  deed  passed  before  Mtro  II.  J.  Meyer 
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and  his  colleague,  public  Notaries',  on  the  fifteenth  day  of  March,  one  thousand,       Hir 
eight  hundred  and  lifty-nioe,  and  the  sale  and  transfer  of  the  said  identical  Fi«v  iù>Mhsr«.>.' 
property  by  the  said  Octave  Lahaye  to  the  said  Dame  Fla\'ie  Bouchard,  another 
of  the  defendants  in  this  cause,  and  wife  of  the  said  Richard  J,  Morgan,  by  deed 
passed  before  Maître  H.  J.  Meyer  and  his  colleague,  public  Notaries,  on  the 
fourth  day  of  July  one  thousand  eight  hundred  and  fifty-nine,  were  so  made  and 
executed  fraudulently  and  coUusively  between  the  several  parties  thereto,   with 
the  view  of  placing  the  said  real  estate  beyond  the  reach  of  the  creditors  of  the 
said  Richard  J.  Morgan,  and  of  the  said  plaintiff  in  particular;  and  further,  con- 
sidering that  at  the  time  of  the  pretended  sale  of  said  real  estate  to  the  said 
Octave  Lahaye  by  the  said  Richard  J.  Morgan,  he  the  said  Richard  J.   Morgan^ 
was  the  debtor  of  the  said  plaintiff  to  a  considerable  amount,  and  that  the  saicJ 
plaintiff  did  give  and  grant  such  credit  to  the  said  Richard  J.  Morgan  upon.the 
faith  and  representation  of  said  Richard  J.  Morgan,  that  the  said  real  estate  was 
the  property  of  him  the  said  Richard  J.  Morgan  ;  and  further  considering  that  it 
does  not  «ppear  from  the  evidence  in  this  cause  that  the  pretended  price  or  con- 
sideration money  of  the  said  two  sales  was  made  available  towards  the  payment 
of  the  creditors  of  either  party,  the  Court  doth  declare  the  said  two  deeds  of 
aales,  to  wit,  the  one  from  the  said  Richard  J.  Morgan  to  the  said  Octave  Lahajre, 
and  the  other  from  the  said  Octave  Lahaye  to  the  said  Damo  Flavie  BouchanI, 
to  be  simulated  and  made  in  fraud  of  the  creditors  of  the  said  Richard  J.  Mor- 
gan and  of  the  said  plaintiff  in  particular,  and  doth  declare  the  said  sale  and 
transfer  of  the  said  real  estate  to  be  null  and  void  as  respects  the  said  plaintiff",  and 
that  the  said  real  estate  mentioned  and  described  in  the  said  deeds  of  sale  and  in  tho 
declaration  of  the  plaintiff  in  t'.iis  cause,  as  follows,  to  wit  :  '*  All  those  certain  lots  of 
"  land  held  in  the  tenure  of  free  and  common  soccage  known  and  distinguislied  a» 
"  lots  number  twenty-8ix,tw8nty-8evon,twenty-nine  and  thirty,situated  in  thu  third 
"  range  of  lots  in  the  township  of  Acton,  in  the  county  of  Drunimond,  in  the  district 
'•  of  St.  Francis,  also  lot  number  twenty-eight  situated  in  the  fourth  range  of  lots- 
"  in  the  said  township  of  Acton,  containing  each  of  the  said  lots  about  two 
"  hundred  acres  of  land,  more  or  less,  as  the  same  are  described  by  bound»  in 
"  the  original  letters  patent  from  the  crown  granting  the  said  lots  twenty-six, 
"  twenty-seven,  twenty-nine  and  thirty  to  John  McKindley,  his  heirs  and  assigmv- 
"  and  the  said  lot  number  twenty-eight  to  Louisa  Bundtielil,hcr  heirs  and  assigns- 
"  and  also  nil  and  singular  the  members  and  appurtenances  thereunto  belonging," 
have  always  been  and  still  are  the  property  and  in  possession  of  the  said  Richanl 
J.  Morgan,  and  affected  and  liable  towards  the  said  plaintiff  for  the  payment  of 
the  sum  of  four  hundred  and  sixty  dollars,  and  ninety-five  cents  currency  with 
interest  upon  the  sum  of  two  hundred  and  fourteen  dollars  and  fifty  five  cents 
from  the  nineteenth  day  of  September  one  thousand  eight  hundredand  fifly-nino; 
upon  the  sum  of  one  bundled  and  eighty-three  dollars  and  sixty-five  cents  from 
the  twenty-eii/hth  day  of  OitolwronethouRatideiab.t  iiundred  and  fifty-nine: «nd 
on  two  dollars  and  fiifty  cents  from  the  sixth  day  of  November  one   thowand 
eight  htmdrod  and  fiity-nine  ;  until  actual  payment  of  the  said  sum  of  four  hnn» 
dred  and  sixty  dollars  and  ninety-five  cents,  due  under  and  in  virtue  of  the  judg- 
ment obtained  by  the  said  plaintiff  against  the  said  liiuhard  J.  Morgan  ia  lb«.^ 
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Superior  Couit  in  the  District  of  Montreal,  on  the  thirty-first  October  one  thou- 
Jîtev.Bouciwrd.  sand  eight  hundred  and  sixty,  and  the  judgment  obtained  by  the  Bank  of  British 
North  America  against  the  said  Richard  J,  Morgan  in  the  Circuit  Court  for  the 
District  of  Montreal  on  the  twenty-ninth  day  of  November  one  thousand  eight 
hundred  and  fifty-nine  and  transferred  to  the  said  plaintiff  by  act  passed  before 
Mtre.  D.  Smith  and  his  colleague  public  Notaries  on  the  fifth  day  of  June  one 
thousand  eight  huiid-ed  and  sixty  :  and  finally  the  Court  doth  condemn  the  said 
Defendants  jointly  and  severally  to  pay  the  costs  of  this  action  distraits  in  favor 
of  Messrs  Laframboise  à  Papineau,  the  attornies  of  the  said  plaintiff." 

Judgment  for  Plaintiff. 
Laframboise  &  Papineau,  for  Plaintiff. 

W.  A.  Bovey,  for  Defendants. 

'Sicctte  &  Chagnon,  Counsel  for  Defendants. 
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CIRCUIT  COURT. 

MONTREAL,  30th  JUNE,  1863. 

Coram  Smith,  J. 

No.  780. 

Matthews  vs.  Sénécal, 

Held  ;-Whore«  moT«ab!e  Uad  boon  leased  by  the  o'-nor  and  the  lessee  had  sold  it  to  a  third  party,  an 
action  en  revendication  by  tlic  lessor  \<'  .-coovcr  it  back  will  be  maintained,  although  the 
possessor  may  have  purrhtscu  in  good     Ith. 

Per  <7Km?/i.— This  vfas  an  action  en  revendication  brought  by  the  Plaintiff 
to  recover  possession  of  a  Sewing  Machine.  The  Defendant  pleaded  that  he 
had  purchased  the  machine  in  good  faith.  The  person  from  whom  he  bought 
it  was  a  merchant  tailor,  and  he  the  Defendant,  had  every  reason  to  believe  that 
it  was  this  man's  property.  But  the  Plaintiff  answered  that  this  was  not  the 
case  ;  that  the  person  in  question  had  possession  of  it  only  under  a  lease. 

It  was  not  an  ordinary  lease,  but  an  agreement,  that  at  the  end  of  a  certain 
time,  unless  a  stinulated  sum  were  paid,  the  property  was  to  vest  in  the  original 
«possessor.     The  cv)nditions  of  the  lease  not  having  been  complied  with,  there 
was  no  right  of  propeity  in  the  person  to  whom  the  article  had  been  leased. 

The  owner  stood  clothed  with  all  his  rights,  and  the  Defendant  could  not 
prev«nt  him  from  regaining  possession  of  hio  property. 

It  was  a  hard  case,  however,  for  the  Defendant,  who  had  paid  140  for  the 
machine.    But  the  Plaintiff  was  entitled  to  recover,  and  judgment  must  be  given 
in  hib  favor  with  costs.    Otherwise,  the  Court  would  be  departing  from  the 
f  principles  of  justice. 

Jud^rment  for  Plsintiff, 
B.  Devlin,  for  PlaiiUitf. 

Jfahre,  Lesage  éJetti  for  Defendant. 
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MONTREAL,  1st  DECEMBER,  1862. 
Coram  Smith,  J. 

Ko.  1264. 

Wihon  vs.  The  State  Fire  Insurance  Company. 

HjiDi— 1.  That  an  Assignee  of  a  Policy  of  Insurance  against  loss  by  fire  may  recover,  without  famish-  - 
ing  any  statement  of  loss  wliatever. 

2.  That  the  failure  of  the  assured  to  disclose  the  existence  of  a  fulling  mill  under  the  same 
roof  as  the  buildings  insured  and  destroyed  by  fire  is  not  a  material  concealment  or  misre- 
presentation, although  it  be  proved  that  had  the  disclosure  been  ma<le  the  premium  of  1  iv 
suranco  would  have  been  much  in  excess  of  that  charged;  when  the  PlaintifTs  W4tae»>es 
concur  in  stating  tbat  the  risk  was  not  thereby  increased. 

3.  That  a  condition  in  a  policy  that  no  action  can  be  brought  for  the  recovery  of  the  loss,  afttr 
the  expiration  of  o  months  from  ;the  'occurrence  of  the  Are,  is  inoperative  as  a  bar  t»  as 
action  instituted  after  that  period. 

This  was  an  action  to  recover  the  sum  of  ;6584  under  a  I'olicy  of  Insnrance 
granted  by  the  Beacon  Fire  &  Life  Assurance  Company  (now  represented  by 
the  Defendant)  of  a  grist  and  saw  mill  and  their  machiner},  the  property  of 
one  Flavien  Lavallée,  and  assigned  to  the  Plaintiff. 

The  Defendant  pleaded,  under  speual  denial  of  the  allegations  of  Plain- • 
tiff's  declaration,  that  true  it  was  ihe  Ueacon  Life  à  Fire  Assurance  Company 
■executed  the  deed  poll,  or  policy  of  insurance  fyled  in  the  cause  as  the  Plain- 
tiff's exhibit  number  one,  and  that  the  Defendant  assumed  such  Policy  and 
received  the  premium  thereon  for  the  period  in  the  Plaintiff^s  declaration  stated, 
but  that  no  inventory,  detailed  specification  or  estimate  of  the  loss  or  damage 
pretended  to  have  been  suffered  by  the  destruction  by  fire  of  the  property  insured 
by  such  deed  poll  or  policy  of  insurance,  such  as  required  by  the  conditions 
endorsed  on  such  deed  poll  or  policy  of  insurance,  nor  any  inventory,  statement, 
specification  or  estimate  whatever  of  such  pretended  loss  or  damage,  had  ever 
been  delivered  or  furnished  to  the  said  Company,  Defendant,  or  to  any  one  to 
whom  the  same  might  or  could  be  delivered  or  furnished  under  the  said  deed 
poll  or  policy,  and  conditions,  nor  had  any  proof  of  such  pretended  loss  or 
damage  been  ever  made  or  tendered,  although  the  same  had  been  frequently 
demanded. 

And  further,  that  when  the  said  deed  poll  or  policy  of  Insurance  was  exe- 
cuted, the  fact  of  tlie  existence  of  the  fulling  mill,  where  the  fire  originated,  and 
the  near  proximity  of  which  to  the  property  insured  caused  the  destruction  of 
the  latter  was  not  discloseJ  to  the  said  Beacon  Life  «fe  Fire  Insurance  Company, 
and  did  not  and  does  not  appear  in  the  plan  referred  to  in  the  said  deed  poll  or 
policy,  purporting  to  show  the  precise  state  and  condition  of  the  premises  at  tl)e 
time  the  insurance  thereof  was  effected,  and  which  was  furnished  by  the  said 
Flavien  Lavallée  in  whose  favour  such  deed  poll  or  policy  was  granted,  and 
that  the  existence  of  such  fulling  mill  was  never,  in  fact,  known  either  to  the 
said  Beacon  Life  Jt  B'ire  Assurance  Company  or  to  the  said  Company  Defendant 
until  alter  liio  occurrence  of  the  said  tire. 

And  '"urthor,  lliat  the  present  action  was  not  commenced  within  six  months 
*fier  the  said  pretended  loss  or  damage  03curred. 

R,  Lajiamme,  for  plaintiff,  contended  that  in  o  case  like  the  present  where 
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^wn-on.  ihe  value  of  buildings  formed  the  bulk  of  the  claim,  the  failure  to  produce  a 
■fiWjMreïns.  detailed  statement  of  loss  was  of  no  consequence.  Then,  as  to  the  charge  of 
coneealment  or  misrepresentation,  he  thought  the  evidence  established  that 
wkilstthe  iwlicy  was  running,  the  agents  of  the  Plaintiff  had  been  informed  by 
L»vallée  of  the  existence  of  the  fulling  mill,  and  that  they  made  no  objection, 
and  that  under  any  circumstances,  as  the  Plaintiff's  witnesses  concurred  in  stat- 
ing that  the  fulling  mill  was  really  no  additional  risk,  the  question  of  misrepre- 
sentation was  not  material.  And,  as  to  the  six  months  prescription  invoked  by 
the  defence,  he  argued,  that  it  was  entirely  opposed  to  the  law  of  the  land  and 
could  not  therefore  be  enforced. 

Bethune,  for  Defendant,  relied  on  the  entire  absencd  of  any  statement  of 
loss  wliatever  as  fatal  to  the  Plaintiff's  case,  and  also  contended,  that  as  the 
iJiefendant  had  proved  that  the  existence  of  the  fulling  mill  had  never  been 
difielosed  and  that  had  it  been,  the  premium  would  have  been  much  in  excess  of 
that-shargcd,  there  could  be  no  doubt  as  to  the  material  character  of  the  mis- 
representation,  and  that  the  concealment  of  the  fact  of  the  existence  of  the 
fulling  mill  so  materially  affected  the  contract  between  the  parties  as  to  render 
dt  absolutely  null  and  void.  He  further  contended,  that  the  limitation  of  6 
months  for  the  bringing  of  the  action  was  an  express  condition  of  the  policy,  and 
•one  that  ought,  under  all  the  circumstances,  to  be  enforced  in  the  present 
saee. 

■Smith,  J.— This   action  was  brought  by  Wilson,  assignee  of  a   policy  of 
insurance,  from  one  Lavallée.     Lavallée  was  proprietor  of  certain  mills,— saw 
mills  and  grist  mills.     He  effected  insurance  upon  these  seperately,  and  upon 
Uieir  contents.    The  parties  continued  under  the  contract  till  the  property  was 
all  destroyed  by  fire.      The  Defendants  being  called  upon  to  pay,  pleaded,  first, 
that  no  sufficient  statement  of  loss  was  given.      Second,  that  there  was  a  wilful 
concealment  and  misrepresentation  of  property  insured,  by  not  informing  the 
Insurance  Company  that  there  was  a  fulling  mill  under  the  same  roof  with  the  grist 
imill.  Third,  that  the  action  should  have  been  brought  within  six  months.    The 
^answer  to  the  first  plea  was,  that  the  property  consisted  mainly  of  machinery, 
of  which  a  detailed  description  was  not  necessary.     The  second  point  raised  the 
substantial  objection  of  misrepresentation.     It  was  perfectly  clear,  according  to 
the  «vidence,  that  no  mention  was  made  of  the  fulling  mill  as  being  under  the 
«ame  roof  with  the  grist  mill.  It  was  clearly  the  duty  of  the  insured  to  make  this 
known.     It  was  contended  that  mention  was  made  of  the  fact,  but  the  evidence 
on  this  head  was  unsatisfactory.     Then,  assuming  that  this  ought  to  have  been 
disclosed,  the  question  was,  was  it  material  ?     All  the  witnesses  brought  up  for 
Uie  Plaintiff  swear  that  it  was  not  material.    Therefore,  whatever  the  opinion  of 
the   Court  might  be,  it  was  bound  to  decide   according  to  the   testimony  of 
persons  well  acquainted  with  the  subject.    As  to  the  third  plea,  it  could  not  bo 
maintained,  as  there  was  no  prescription  of  six  months  in  the  law  of  the  land 
-which  was  the  law  tlie  Court  was  bound  to  follow.   Judgment  must  therefore  go 
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/?.  d}  0.  Laflamme,  For  Plaintiff. 

l'or  Defendant. 


imme 
Bethune  &  Dunkin, 


Judgiijoui  for  I'laintiff. 


>f8.B.) 


COUR  SUPERIEURE,  186?. 


2ZGr 


MONTREAL,  25  JUIN,  1863. 

Coram  Smith,  J, 

Xo.  212& 

Massue  \s.  Crebassa,  et  Crehassa,  Opposant: 


Ir- 


Jogé;— 1'  Que  sur  une  saisic-oxécution,  aucun  commandement  de  payer  n'est  néeeeeaire. 

2°  Que  le  débiteur  exécuté  est  tenu  d'alléguer  et  prouver  qu'il  a  des  biens  dans  les  limites  il^. 
district  où  le  jugement  a  été  rendu  contre  lui,  s'il  veut  se  prévaloir  dos  dispositions  de  l» 
40éme  Section  du  Chapitre  88  dos  Statuts  Kofondus  pour  le  Bas  Canada. . 

Le  Défendeur  dans  son  opposition  afin  d'annuller  la  saise  mobilière  faite  en--, 
cette  cause,  prétendait  qu'aucun  commandement  de  payer  ne  lui  avait  été  Ctit" 
en  vertu  du  Writ,  alias  Fi  :  Fa  :  de  Bonis  émané  contre  ses  biens  meuble»  et 
adressé  au  Shérif  du  District  de  Richelieu,  dans  les  limites  duquel  District  fe 
Défendeur  réside.     Le  jugement  final  avait  été  rendu  à  Montréal,  dans  le  Dis- 
trict de  Montréal  et  un  Writ  de  Bonis  et  de  Ten i-",  ayant  été  préalablement 
émané,  fut  rapporté  par  le  Shérif  du  District  de  Montréal   qui  déclara  que  le 
Défendeur  ne  possédait  aucuns  biens  meubles  ou  immeubles  dans  les  limites  du. 
District  de  Montréal. 

De  plus,  le  Défendeur  prétendait  par  son  opposition  que  ses  biens  auraient 
dû  être  discutés  dans  le  District  de  Montréal  :  mais  il  n'en  imliquait  aucun. 

Il  prétendait  encore  que  le  Writ  d'alias  Fieri  Facia^  de  Bonis  était  nul  vu 
que  par  la  Section  1ère  du  Chapitre  85  des  Statuts  Refondus  du  Bas  Canad;i,  tout 
Writ  d'exécution  émané  de  la  Cour  Supérieure  doit  l'être  tant  contre  les  im- 
meubles que  contre  les  meubles  en  même  temps  et  par  un  môme  Writ. 

Des  admissions  furent  données  par  le  Demandeur  comme  quoi  aucun  com- 
mandement  de  payer  n'avait  été  fait  au  Défendeur  en  aucun  temps. 

Lo  Demandeur  cita  les   autoriiés  suivantes,  pour  établir  que  cette  demande  • 
de  payer  n'est  plus  nécessaire  en  Bas-Canada  ;  2  L.  C.  Reports,  page  148,  Le» 
vs.  Lampson  et  Divers,  Volant  vs.  Drapeau,  Pozer  vs.  Lespéranic,  &c.,  et  pour 
établir  que  lo  Défendeur  contre  lequel  un  jugement  a  éié  rendu  dans  un  district - 
autre  que  celui  de  sa  résidence  est  tenu  de  prouver  qu'il  a  des  biens,  s'il  veut  se 
prévaloir  des  dispositions  de  la  loi,  S.  R.  B.,  Ch.  83,  Sec.  40 — 12  L.  0.  Reports 
page  403,  Rose  vs.  Coutlée,  et  enfin  pour  établir  qu'un   Writ  de  Bonis  peut 
émaner  de  la  Cour  Supérieure  sans  qu'il  soit  nécessaire  au  créancier  de  le  faire 
émaner  contre  les  immeubles'en  même  temps  et  que  le  changement  introduit  par 
l'ordonnance  de  1786  qui  prescrit  la  saifio  des  meubles  et  des  immeubles  par  la 
même  exécution,  n'a  jamais  eu  lieu  dans  ce  district,  mais  qu'une  pratique  con-  - 
traire  a  prévalu  et  qui  a  été  sanctionnée  par  la  Jurisprudence,  2  L.  C.  Reporte 
page  68. 

Pur  Curiam. — Les  moyens  d'opposition  sont  futiles  et  l'opposition  est  ren- 
voyée avec  dépens. 

Xf«f  rCTtttye  cfc  Ànimrvng,  Avocats  du  Demandeur. 
Oirouard,  Avocat  de  l'Opposant. 

(P.R.L.) 
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MO^TTHEAL,  30  JUIN,  1863. 
Coram  Monk,  J.  A. 

No:  1966, 

Poirier  Ts.  Tassé  et  al. 

•Jaj.!:-Que  l'action  résolutoire  pour  défaut  do  paiement  du  prix  do  vente  peut  Ctrc  exercée  en  aucun 
temps  contre  le  tiers  entre  les  mains  duquel  la  chose  vendue  est  passée. 

Cette  action  était  portée  par  le  Demandeur  pour  la  résolution  d'un  acte  de- 
"yente  qu'il  avait  consenti  le  10  Avril  1833  en  faveur  de  l'un  des  Défendeurs 
"Vincent  Tassé;  à  défaut  du  paiement  d'une  balance  de  $166  et  pour  obliger  le 
•  tiers  détenteur  Jérémie  Grt.tton  à  délaisser  la  propriété  vendue. 

Le  Défendeur,  Jérémie  Qratton  avait  acheté  cette  propriété  de  l'autre  Défen- 
deur Tassé,  et  éant  tous  deux  poursuivis  par  le  Demandeur  et  n'ayant  pas  con- 
testé la  demande  :  le  jugement  de  la  Cour  est  motivé  comme  suit  : 

La  Cour  après  avoir  entendu  les  parties  par  leurs  avocats  sur  le  mérite  do 
cette  cause  cxparte,  les  Défendeurs  n'ayant  pas  plaidé  à  cette  action  et  ayant  été 
foreclos  de  le  faire,  examiné  la  procédure,  pièces  produites  et  preuve  et  avoir  sur 
le  tout  délibéré,  déclare  résolu  et  résilié,  l'acte  de  vente  du  dix  Avril  mil 
huit  cent  trente  trois,  passé  devant  Mtres.  P.  J.  Filiatrault  et  son  confrère 
notaires,  et  fait  par  le  Demandeur  et  Elizabeth  Labelle  son  épouse,  au  Défen- 
deur Vincent  Tassé,  vu  le  refus  et  négligence  par  les  dits  Défendeurs  de  payer 
■  la  balance  en  capital  et  intérêt  du  prix  de  vente  du  dix  Avril  mil  huit  cent 
trente  trois,  c'est  à  dire  :  la  somme  de  cent  soixante  six  i^iastres  cours  actuel, 
ordonne  que  le  demandeur  soit  réintégré  dans  la  propriété  et  possession  du  dit 
emplacement  et  dépendances  de  même  que  si  la  dite  vente  n'avait  jamais  eu 
lieu,  condamne  le  dit  Défendeur  Vincent  Tassé  à  rembourser  et  payer  au  dit 
Demandeur  la  somme  de  cinq  cent  quarante  piastres  courant  pour  lui  tenir  lieu 
des  fruits  et  revenus  du  dit  emplacement  depuis  le  dit  jour  dix  Avril  mil  huit 
trente  trois,  à  venir  jusqu'au  seize  mars  mil  huit  cent  soixante  trois. 

Déclare  les  diverses  sommes  qui  ont  été  payées  par  le  dit  Défendeur  Tassé  à 
-compte  du  dit  prix  de  vente  du  dix  Avril  mil  huit  cent  trente  trois  plus  que 
compensées  par  la  dite  somme  do  cinq  cent  quarante  piastres  représentant  les 
fruits  et  revenus  du  dit  Immeuble  perçus  par  les  Défendeurs  successivement 
depuis  le  dit  Jour  dix  avril  mil  huit  cent  trente  trois,  déclare  le  présent  juge- 
ment contre  le  dit  Vincent  Tassé  commun  au  dit  Défendeur  Jérémie  Gratton  et 
csondamne  le  dit  Jérémie  Gratton  comme  détenteur  du  dit  emplacement  à  le 
délaisser  et  en  abandonner  la  possession  au  dit  Demandeur  sous  quinze  jours  de 
la  signification  du  présent  jugement  :  si  mieux  n'aiment  toutefois  hs  dits  Défen- 
deurs payer  au  dit  Demandeur  dans  le  dit  délai  de  quinze  jours  la  dite  balance 
«n  capital  et  intérêt  du  dit  prix  de  vente,  savoir  :  la  somme  de  cent  soixante  six 
piastres  du  dit  cours  actuel  de  la  province  du  Canada,  avec  intérêt  sur  celle  de 
quatre  vingt  piastres  dit  cours  à  compter  du  premier  mars  mil  huit  cent  soixante 
trois  jusqu'au  paiement,  et  aux  dépens.  (1) 

Bélanger  et  Decnoyers,  avocats  du  Demandeur. 

Lorang&r  et  Frèrfs,  svocats  des  DéfcTidcurs. 

p.  B.  L. 

<1.)  Vide  1  L.  0.  Jurist,  p.  106.  «  L.  0.  Jurist,  p.  1Î2. 
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MONTREAL,  31st  DECEMBER.  1862. 
Coram  Smith,  J. 

No.  2018. 

JEJffert  et  al.,  vs  Laidlaiv. 

Held  :-Tliat  in  a  case  of  a  Petition  by  a  defendant  to  set  aside  a  writ  of  Capias  ad  RispoMendmi,  on 
the  ground  tliat  the  statcmento  of  fact  sworn  to  in  the  affidavit  arc  untrue,  the  onus  probaiuti 
IB  entirely  on  the  Defendant  to  prove  that  what  is  so  sworn  to  is  false. 

This  was  a  Petition  by  a  Defendant  to  set  aside  a  writ  of  Capias  ad  Res- 
pondendum, on  the  ground  that  the  statements  of  fact  sworn  to  in  the  affidavit 
were  untrue,  and  specially  the  assertion  that  the  Defendant  had  in  effect,  in- 
formed one  of  the  Plaintiffs  that  he  had  put  his  property  beyond  the  reach  of 
hi»  creditors. 

Bethune,  for  Defendant,  relied  for  the  success  of  the  application  on  the 
prima  facie  case  made  out  by  the  Defendant,  that  he  had  not  to  the  knowledge 
ofthe  witnesses,  who  were  persons  intimately  acquainted  with  the  Defendant 
and  his  business,  in  any  way  secreted  or  made  away  with  his  property,  and  the 
entire  absence  of  evidence  on  the  part  of  the  Plaintiff  ;  contending  that  such 
prima  facie  case  plainly  threw  the  onmprohandi  on  the  Plaintiffs  to  establish 
the  truth  ofthe  allegations  contained  in  the  affidavit. 

Per  Curiam.— The  practice  here  and  in  England,  whence  we  have  borrow- 
ed  the  procedure,  is  for  the  Defendant  to  prove  the  falsity  of  the  :.  laintiff'a 
statements.    I  therefore  reject  the  petition  for  want  of  proof. 

Betlun,  &  Dunkin,  for  Petr.  ^'*''''"  '''•'''*'^- 

Kerr  é  Naqle,  for  Plff. 

(8.B.)  ' 

CIRCUIT  COURT,  1862. 

MONTREAL,  27th  SEPTEMBER,  1862. 

Coram  Badolev,  J. 

No.  »4. 

Kearney  vs.  McHale  alias  Collins,  and  Pariseault,  T.  S. 

H«Jd:-Thstawritof  Saisie- ArrH  after  judgment,  in  a  case  where  the  Defendant  has  left  the  Din- 
trict  of  Montreal  since  the  service  of  the  original  process,  may  be  logaUy  served  on  a  clerk  ia 
the  office  of  the  clerk  ofthe  Circuit  Court  at  Montreal. 

Per  Cana?w.— -This  was  the  case  of  a  /Satsie-^rr^i  after  judgment,  in  which 

a  question  has  been  raised  as  to  the  sufficiency  ofthe  service  on  the  Defendant. 

It  would  .appear  from  the  proceedings  of  Record  that  since  the  service  ofthe 

original  summons  the  Defendant  has  left  the  district  and  cannot  be  found  therein, 

and,  in  consequence  the  Bailiff  has  served  the  attachment  in  the  Clerk's  office' 

by  leaving  it  with  one  of  the  clerks  employed  there.     After  consultation  with 

my  brother  judges,  we  all  concur  in  thinking  that  the  service  is  sufficient,  and 

judgment  will  go  therefore  maintaining  the  Saisie-Arrêt* 

Judement  maintaininsr  Snisie-Arrit 
McOee  dc  Walsh,  for  Plaintiff. 

*  Vidé  Oh.  83  Cong.  Sut.  of  L.  0.,  SoctionB  6,  8  and  64.    [Reporter's  note.] 
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MONTREAL,  31ST  MARCH,  1863. 
Coram  Smith,  J. 

No.  2714. 

Miller  vs.  Snell. 

Mmld  :— That  although  there  may  be  a  doubt  about  the  kind  of  action  to  be  brought  against  a  debtor, 
yet  the  Plaintiff  can  recover  on  a  balance  of  account  admitted  by  the  Defendant  to  be  du« 
him. 

Per  Curiam — Plaintiff  is  proprietor  of  rolling  mills,  and  defendant  received 
from  him  pig-iron  which  he  manufactured  into  sheets  at  a  certain  rate.  The 
action  was  brought  on  an  account  shewing  a  balance  due.  There  was  some 
difficulty  as  to  the  kind  of  action  that  applied  to  the  case.  It  appeared  from 
the  evidence  however  that  the  Plaintiff's  nephew  had  rendered  a  balance  of 
account  to  Defendant  which  the  latter  after  some  delay  had  admitted.  Judg- 
ment would  go  for  the  amount  of  this  balance  only. 

A.  dc  W.  Robertson,  for  Plaintiff. 

S.  Beihune,  for  Defendant. 

(j.L.M.) 


COURT  OF  QUARTER  SESSIONS. 

MONTREAL  27th  JANUARY,  1857. 

Coram  McCord,  J. 

Mullins, 

and 

Bellemare. 


Appbilant. 


Respondent. 


Hbld  :— That  a  conviction  will  lie  against  any  one  partner  upon  an  information  for  selling  liquors- 
without  a  license. 

The  Appellant  contended  upon  his  appoal  that  he  had  been  illegally  convict- 
ed of  the  offence  charged  against  the  partnership  of  which  he  was  a  member' 
particularly  on  the  ground  that  he  was  not  liable  alone  for  the  acts  of  the 
partnership  upon  such  an  information  : — 

Per  Curiam: — The  Court  is  of  opinion  that  the  evidence  of  selling  was 
sufficient  and  that  a  conviction  will  lie  aganist  any  one  partner  of  the  partnership 
on  the  principle  that  althou<jh  the  parties  are  jointly  liable,  the  law  treats  all 
torts  as  several  as  well  as  joint  and  the  pnrty  injured  may  proceed  against  alt 
or  any  or  more  of  them.  (1.) 

Conviction  confirmed. 

P.  B.  L. 

SAME  COURT. 

SAME  JUDGE. 

Reynolds. 

*id  Appihant. 

Durnford, 

RE3rOSr-HT. 

8xui:— That  the  Deputy  BeTonuc  Inspector  can  validly  sign  the  Plaint  or  iuformatioii  In  a  prosooo- 
Hon  for  MlHng  jiquors  withaut  a  license. 

(1)  6Ï  T.  B.  649.— BuL  N.  P    iB9.— 2  Bast,  089,  S 73.      ~~~ 
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IX  THE  QUEEN'S  BENCU. 

Lv  Appeal  from  tue  Superior  Court-District  of  Ql-euec, 

QUEBEC,  JUNE,  18G3. 

<:foram  Aylwin,  J  :  Duval,  J  :  Meredith,  J  :  MonJelet,  A.J:    Berthelot,  A.  J; 

MICHAEL  Mcculloch,  kt  al, 

PlaintUh  in  the  Court  below. 

,  appellants  ; 

and  ' 

A.  HATFIELD, 

Defendant  in  the  Court  below, 
Respondent. 
BILL   OP   LADING — COSTS. 


McCullocUetaU 

and 

Hatfield. 


REVENDICATION 


HBLDt-That  when  a  shipper  of  goods  lias  .Icli.ored  them  to  the  capfaiu  of  the  ship  which  i,  to 
convoy  them.am  the  captain,  after  delivery,  refnse.  to  .i«n  bills  of  l„,iin«  accord  So  t  ecu  torn 

hir:f  ;;::  t^::^^,r  ^"  ^  -"''  "  '•"^^■"^""^"  ''-''-'  '^  ^^^^ 

The  Court  of  Quoon's  Boncli  rendering  judgment,  reversed  that  of  the 
•Court  below; 

The  tacts  of  the  case  fully  appear  from  the  remarks  of  the  judges  in  Appeal. 

Aylwin,  J.,  c/mra^iVn.^— This  is  an  appeal  from  a;udgment  rendered  by  the 
Superior  Court  at  (^.eber,  on  the  5th  of  December,  is62,  dismissinrr  an  action 
ot  revendication  brought  by  the  Appelhints  to  lecover  posse^s'on  of  1  500 
barrels  of  flour.  ' 

The  Appellants  arc  merchants  in  Montreal,  and  the  Respondent  is  the  master 
of  a  sea-going  vessel  called  the  "General  Williams." 

It  appears  of  record  that  the  Appellants,  on  or  about  the  30th  of  May,  13G2 
under  a  contract  of  affioiffhtment  with  the  Respondent,  shippc  i  on  board  thi 
"  General  \Y\"-  i ,;.,.)  barrels  of  flour,  to  be  carried  on  board  of  that  vessel 

from  the  po.i  .  .  ..ntreul  to  Liverpool,  in  Englan  1,  and  there  delivered  to  the 
Appellants  order.  After  the  shipment,  some  difficult v  arcsj  respectin<r  the 
terms  ot  the  bills  of  lading.  The  Appellants  required  the  Defendant  to  acknow- 
ledge  that  the  flour  had  been  shippcl  "in  goid  order  and  condition;"  bin  this 
the  Respondent  refused  to  do,  on  the  plea  that  the  barrelscontaining  the  flour  were 
not  n.  good  order.  The  "  (Jeneral  Williams  "  left  Montreal,  and  whilst  she  was 
tn  the  harbour  of  Quebec,  a  negotiation  was  conducted  bv  Mr.  Holt,  oao  of  the 
Appellants'  attorneys  on  behalf  of  the  Appellants,  and  the  Respondent,  assisted 
by  Mr.  Tibbits,  the  ship's  agent  at  Qu-.-bec,  whi,  i,  ended  in  the  Respondent 
signing  and  delivering,  under  protest,  t.  the  Appellants'  agent,  bills  of  ladinrr 
to  their  satisfaction,  for  the  flour  in  question.  Those  bills  of  lading  were  signed 
and  delivered  on  the  Gthof  June,  1803,  and  on  lue followino  day  an  attachment 
enjcvendication  was  made  of  the  1500  barrels  of  flo.,r.     The  attachment  was 


effnfif 


u  conseq'.ionco  of  a  relusal  on  the  part  of  the   Respoudeai,   to 
sum  of  143  as  and  for  costs  of  suit  claimed  by  the  Appellant 


pay  a 


The  writ  having  been   rctur 


ned  into  Court,  the  Appellants  called  on  the 
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HcCuUochet 
and 
H»tfi»ld 


»l.  Respondent  to  plead  to  this  action  of  revendication.  Tlie  Respondent  pleaded 
by  pci-eniptory  exuoption,  "That  after  the  shipmcn'  of  the  flour  in  this  cause 
"attached  and  before  tlie  attachment  thiroof,  ho  the  said  Djfcndant  as  the 
"  master  of  tlio  vessel  called  the  General  Williams,  did  well  and  duly  acknow- 
"  lodge  in  the  usual  and  accustomed  form,  the  shipment  of  the  said  flour  in  and 
"  on  board  of  the  said  vessel,  to  be  carried  for  freight  and  reward,  in  that  behalf 
"to  be  paid,  to  the  port  of  Liverpool,  in  England,  and  there  to  be  delivered 
"unto  the  Plaintift''8  order,  and  did,  before  the  said  attachment,  well  and  duly 
"deliver  his  acknowlc.lgments  as  aforesaid,  in  writing,  commonly  called  bills  of 
"  lading,  to  the  Piaintifts,  to  wit,  to  their  agents  in  that  behalf.  That  since  the 
"said  shipment,  ho  hatli  carried  and  conveyed  in  and  onboard  of  his  said  vessel, 
"from  the  port  of  Montreal,  to  the  port  of  Liverpool  aforesaid,  the  fifteen 
"  hundred  barrels  of  flour  in  the  tleclaration  montioned,  and  the  said  flour  he 
"hath  well  and  duly  delivered  at  the  said  pjrt  oi  Liverpiol,  unto  the  order  of 
"  the  riaintifls." 

The    Respondent  also  tilol  a  défeme  <vi  fonds  en  fait.      Tiio  Appellant 
replied  generally.    The  whole  contestation  is  as  to  the  costs  of  the  suit. 
The  parties  gave  the  I'ol lowing  admissions  : 

"  It  is  admitted  by  the  parties  that  the  Plaintifls  shipped  on  board  the 
MJoneral  Williams,'  whereof  tho  Dofendanl  was  and  is  manl-er,  fifteen  hundred 
barrels  of  flour,  to  bo  conveyed  from  the  jiort  of  Montreal  to  Liverpool,  and 
there  to  be  delivered  to  the  I'laintifts'  order: 

"Tliat  such  shipment  took  place  at  the  time  itnl  place  montioneil  in  the 
riaintitt's'  declaration  : 

That  it  is  tin  usagi»  and  mistom  of  tralo  in  this  provinoi!  for  masters  of 
vessels  to  sign  bills  of  lading  for  cargo  shipped,  o  i  re  pies',  of  shipper,  before 
the  vessel  leaves  port  : 

"That  sintM^  tlw  bringing  of  thts  suit,  the  said  flour  hilh  b(!o;i  delivered  at 
Liverpool,  pursuant  to  the  Plaintitl's'  or  1er,  less  six  barrels,  for  which  the 
Defendant  paid." 

The  case  resolves  itself  to  the  ijucstion,  whether  the  award  of  costs  in  favour 
of  the  Respondent  bo  correct.  To  dotennino  this,  it  is  neoissary  to  ascertain 
whether  the  attnchniont  eflected  of  the  l.'iOO  barrels  of  flour,  was  legal,  and 
whether  on  the  7tli  of  Juno,  the  Appellants  hal  o  right  to  rovondicato.  Their 
allegation  was  in  the  wor<ls  of  thoir  declaration,  "  that  the  said  Defendant  as 
"  Buoh  mivster  as  aforesaid,  is  now  about  to  carry  off  the  said  goo  is  and  mer- 
'*chaudizos  in  the  said  vessel,  without  eigning  bilU  of  lading  for  the  sanio,  l>y 
"means  whereof,  without  the  bonolit  of  a  writ  of  revendication,  to  atluoh 
"the  said  1500  barrels  of  flour,  the  said  I'laintiffs  nniy  loso  their  saiil  properly 
or  sustain  d.iniage."  This  allegation  is  mot  at  the  very  outsat  with  the  fad  that 
on  the  0th  Juno,  tlio  Respondent  "  hmi  signed  bills  of  lading  for  the  same, 
"  that  tlie  same  were  in  the  possession  of  the  Appellants,  and  in  eonseipionco  of 
the  liability  of  the  Respondent  hh  such  signer  of  the  said  bills  of  lading,  were 


K.t.l 


i«  J  I  /\  Wo  A 


-»■«■!«»         Illjl 


b«  «d!   s 


.-,1  <....!..  .i..i: 


-J 


at  tlie  said  port  of  Liverpool,  and  to  the  onier  of  the  Plaintiffit. 
The  revendication  then  if  legal,  would  have  the  «jfTect  to  make  the  Respon- 
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(lent  answerable  for  the  flour,  at  Quebec  wi.ere  ju.lgmont  was  rendered,  instead  M.c.iiochctal. 


of  Liverpool,  according  to  tiio  terms  of  tiie  billH  of  lading. 

By  the  acceptance  of  the  bills  .'of  lading,  the  Riven.lication  became  impos- 
sible, bemg  inconsistent  with  the  terms  of  t!io  co:itract  of  th.i  r.ffrei.rhtment 
entered  into  with  Appellants,  «y  this  contract,  the  Respondent  was  bonn.l  to 
convey  the  flour  to  Liverpool,  but  the  Appellant  o;,  his  side  was  hound  to  allow 
the  shipment  to  be  ctr.cted,  and  hen.,,  no  attachment  could  issue  which  must 
.nterfere  with  the  voyage.  Admitting  that  the  Uespondent  was  boun.l  to  nay 
the  costs  ot  the  suit,  on  the  7th  June,  the  writ  of  revendication  should  never 
have  been  executed,  the  right  and  the  remedy  b.ing  .norg„.l,  by  the  acceptano» 
ot  the  bills  of  lading.  Though  the  writ  of  rcven  lication  ceased,  the  writ  of 
summons  would  stili  subsist,  an  1  would  entitle  the  Appellant  to  obtain  jud-nnent 
K)r  the  costs,  in  the  usual  course  of  an  ordinary  suit.  '     " 

Again,  the  Respondent  by  his  e.ra-plion  pérem^Hoire  has  set  up  the  bills  of 
ad-.ng  and  the  delivery  of  the  (lour  at  Liverpool,  unto  the  order  of  the  Appol- 
hints.  The  Appellants,  i„stea.l  of  almittin^r  n.o  f„ots  alleged  in  the  plea,  and 
answering  ,t  spjoially,  that  the  cofIs  were  unpaid,  and  that  formed  the  only  con- 
testation,  on  the  contr.-.ry,  d  ,nie  1  the  facts  allege]  in  the  exception.  The 
'.'videnco  then  being  clearly  i„  favour  of  the  Respondent  and  admitted  by  all 
parties,  the  costs  should  have  been  awarded  against  the  Appellants,  eve.,  suiino- 
«ing  that  there  was  a  setiloment  of  the  cause  of  action  a,  contended  for  bv 
them,  save  and  excpt  the  cost  up  to  the  .lay  of  the  plea  pleaded  by  the  ex- 
ception but  with  costs  «ubscMUently,  the  costs  of  the  revendication  being 
borne  by  the  Appel'aut.  The  reven  licatior,  was  a  highdianded  measure 
winch  deserved  to  be  reprobated. 

The  judgment  of  the  t!ourt  below  was  to  the  elleot  t^at  there  was  no  sottlo. 
m-ant  o(  the  cause  of  action  as  co.tenled  for  by  the  Appellants.  This  is  a 
<iuoslionot  lact  of  eonsiderable  nicety:  in  such  a  case  I  wouhl  not  undertake 
to  alter  the  jiidgnnnl,  there  being  much  to  be  saiM  on  both  si.les.  The  ju  II- 
ment  of  the  Superior  Court  was —  ^ 

"  The  Court,  having ..xauiined  the  pro..  ,.,dings  of  re.)ord,  tho  ovidenee  adduced , 
a'ul  hoard  tlu,  parties  by  Coinsel  Unally  upon  the  nnrits:  Coisidering  that  the 
de»en,lan  lath  well  and  sulliciently  established  in  ovldenco  the  material  allo-^a- 
tion»  ot  hU  plea  of  perpetual  peremptory  exception  in  this  cuiso  tiled,  ami 
more  p..  t.eularly  that  after  the  issuing  of  the  writ  of  revendication  in  thin 
cause  an.l  ktor.  its  execution  the  I'laintitfs  acc-pted  from  the  IWen.Iant  bills 
ot  uling  orthe  flour  mcntione.l  in  the  said  writ  of  revendication,  and  tho 
«<.!  1  I  aint.lls  have  since  receive.,  lelivery  of  tho  same  at  Liverpool,  in  Englan.l 
Consi.|„nng  that  after  the  receipt  by  the  I'laintifls  of  the  sai-l  bills  of  ladinir' 
there  was  no  cause  of  action  against  the  .ai.l  D.fen  laul,  and  there  wai  a  sottie-' 
mont  Of  the  cause  of  action  :  doth  maintain  the  said  plea,  and  disu.iss  the 
Ininlitrs  aot...n  with  coM,lnuts  in  favorof  Fre.lorick  C.  Vannovous.  Es.p.iro, 
th«  IMen.iant's  Attorney."  '       ' 

-        -■"  -  -"-      --  '?•"  :!5  Wni  cnicrwjnau  Dy  lii«  Honorablo  JiuIm  of  tho 
which  tills  Lour!  is  now  about  to  render. 


and 
lladttld. 


i,  ■■  ' 
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McCuUoch  et  al.  MKREniTH,  J.,  in  rondering  iiicic;ineiit  in  this  <:ase,  said  : — 

and  o  J      a  J 

Hatfield.  The  Aiipellant:*,  about  the  30lh  May,  18G2,  at  Mmitrtal,  undur  a  coiitiatt 

of  affreiglitniciit  with  the  Respondenf,  shipiicd  on  board  of  the  "General 
Williams"  of  which  the  Respondent  was  master,  1500  barrels  of  flour,  to  be 
carried  on  board  of  that  ves<cl  from  Montreal  to  Liverpool  and  there  delivered 
to  the  Appellants'  order.  The  flour  was  delivered  on  board  of  the  "  General 
Williams  "  by  one  Toussaint  Lecompte,  who  prove*  that  wlien  delivering  it,  ho 
told  the  mate  of  the  sliip  to  reject  any  that  was  in  baJ  order;  that  none  was 
rejected  ;  that  after  the  llour  Iiad  been  received,  bills  of  lading  were  demanded 
two  or  three  tinncs,  and  were  refused  ou  the  ground  that  the  barrels  were  in  bad 
order.  The  loading  of  the  1500  barrels  was  completed  on  the  third  of  Juno 
and  one  or  two  days  afterwards  the  "  General  Williams  "  sailed  from  Montreal 
■with  the  flour  belonging  to  the  Appellants  on  board,  and  without  bills  of  lading 
having  been  signed.  The  "General  Williams"  reached  the  Island  of  Orleans, 
on  her  voyage  home,  on  the  Cth  of  June,  and  in  the  forenoon  of  that  day,  the 
Appellants  sued  out  a  writ  o(  saisie  revciidicatioii,  under  which  the  flour  was 
attached  ou  the  following  day.  In  the  interval  between  the  suing  out  of  the 
■writ  and  the  execuiion  thereof,  and  after  much  negotiation  between  the  agents 
of  the  Appellants  on  the  one  side,  and  Respondent  on  the  oilier,  the  latter  signed 
bills  of  hiding  in  due  form,  under  protest,  for  the  flour  in  qiiostion  ;  and  the  bills 
of  lading,  so  signed,  were  transmitted  to  the  Appellants  and  retained  by  thorn. 

Unfortunately,  a  ini>anderstanding  occurred  as  to  the  costs,  in  consequcnco 
of  which  the  writ  of  hhUic  revendication  was  executed  and  the  action  returned  into 
Court.  As  to  the  flrst  cause  of  difference  between  the  parties,  no  proof  lias  been 
«iJduced  by  the  Respondent  tending  to  contradict  the  evidence  of  Lecoinpto 
already  alluded  to,  or  to  show  that  the  Rjspondeiit  had  any  justification,  or  any 
reasoiuible  excuse  for  refusing  to  sign,  before  ho  left  port,  the  bills  of  lading  which 
ho  afterwards  signed  in  the  cour.se  of  his  voyage  ;  and  therefore  as  to  the  original 
matter  in  dispute,  the  Respondent  must  bo  regarded  as  the  p'lrly  in  the  wrong. 
Such  being  tlie  facts  of  the  cmo,  the  first  question  wo  have  to  dctormino  is  as  to 
whothortho  Appellants  had  a  right  tofcizo  rci'en(%«cr  their  flour  under  thecir- 
cumstunccs  above  menlioned.  This  iiueslicn  is  one  of  yroatim]»oi lance,  and  not  so 
free  from  difliiully  as  may  at  first  sight  a[)pear.  The  right  claimed  by  the 
Appellants  might  often  bo  exercised  so  as  to  cause  great  injustice  ;  indeed,  there 
are  '-ut  few  cases  in  which  a  captain  of  h  ship  going  to  sea  would  not  rather 
«ubmit  to  be  wronged  to  some  extent  than  to  wait  in  iiarbour  sufllcionlly  long 
to  allow  a  part  of  the  cargo  to  betaken  out  uf  his  ship,  perh.ips  from  the  bottom 
of  the  hold,  under  a  process  of  laîn'c  revendication  ;  and  late  in  the  scnuon  the 
(Icliiy  incident  to  the  exécution  of  such  a  procos»  might  endanger  the  ship  and 
cargo,  and  the  lives  of  all  on  board. 

On  tho  other  hand,  the  shippers  of  good»  would  bo  placed  in  a  false  position  , 

and  left  without  anything  like  adequate  protection,  were  tho  Courts  to  hold  that 

mftBtors  of  ship»  could  carry  off  llie  goods  intrusted  to  their  caro  without  deliver- 

•  •  .•(..11..  _it.ii      411.      if._ 

iiitf  10  Uie  owiiors  Uio  êUni''>iiiàry  oiiis  wt  iftviing;  ôîiv.rà  Diiis  oi  laiing  ncing  nccos- 

nary,  not  only  as  receipts  binding  tho  master  and  tlie  owner»,  but  also  at  in  effect 

giving  tho  HhippiMs  tho  power  of  obtaining  tho  immedia*o  use  of  capital,  if 

required,  ecjual  to  tho  va'uo  of  tho  properly  shippod, 
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The  authorities  on  this  question  are  not  so  conclusive  as  might  be  expected 
upon  a  point  which  must  have  very  frequently  presented  itself  "  but  still,  in  a 
case  such  as  the  present,  it  appears  to  me,  upon  general  principles  impossible  to 
deny  the  right  contended  for  by  the  Appellants. 

The  parties  iu  this  cause  have  expressly  admitted— "  That  it  is  the  usa<re 
and  custom  of  tmde  in  this  P.ovince,  for  misters  of  vessels  to  sign  bills  of  ladincr 
for  cargo  shipped  on  request  of  shipper,  before  the  vessel  leaves  port."  "^ 

The  usage  thus  adiuitteJ  is  as  binding  upon  the  parties  as  if  there  had  been 
an  express  agreement  between  them  to  the  same  effect  ;  for  whether  a  contract 
be  in  writing  or  verbal,  all  incidentsaunexed  bylaw  or  by  custom,  are  tacitly  un- 
derstood.     "  //(  contractibus  tacite  veniiint  ea  quœ  sioU  moris  et  coimtctudinit." 

Viewing  then  the  contract  of  affreightment  between  the  parties  in  this  light 
it  amounted  to  this:  The  shippers  agreed  to  send  1500  barres  of  flour  on  board   ) 
of  the  "General  William*."  The  master  of  that  ship,  according  to  the  admitted   [ 
usage  and  custom  of  trade,  was  bound,  before  leaving  port,  to  sign  bills  of  lading    '' 
on  being  requested  so  to  do  by  the  shippers.  ^ 

And,  thereupon,  the  master  was  to  convoy  the  flour  to  (ho  port  of  destination, 
and  to  deliver  the  s.imc  as  agreed,  upon  payment  of  freight. 

Under  this  contract,  the  master,  after  he  had  been  put  en  dtimnr';  to  sign 
...Is  of  ladmg,  had  ..o  right  to  carry  to  sea  the  flour  belonging  to  shippers  ;  and 
It  he  had  no  right  to  do  this,  then  the  shippers  had  a  right  to  prevent  their  flour 
from  b^ing  unlawfully  carried  off;  and  according  to  the  laws  of  this  I'rovince  a 

<ucnil,cntlon  is  the  usual  remedy  for  the  enforcing  of  a  right  such  as  that 

ontioned. 

-  ar  attention  was  drawn  by  the  learned  counsel  for  the  iJesponJent,  to  a  pas- 
fage  m  Abbott  on  shipping,  which  is  in  those  words  :  "  If  there  is  anv  dispute 
about  the  qnaivtity  or  condition  of  the  g^ods.or  if  tho  contents  of  thé  casks  or 
bales  are  unknown,  the  words  of  the  bill  of  lading  should  bj  varied  arcordingly." 
Abbott,  K.iglish  E.lition,  page  033;  Americai.  E  lilion,  page  111). 

Tiiis  authority  appears  to  !ne  to  bo  perfectly  reasonable;  and  cases  frequently 
occur  in  our  ..wn  trade  in  which  I  think  the  nuthoritv  just  cited  ought  to  bo 
acted  upon  ;  lor  instance,  if  upon  tho  shipment  of  a  large  quantity  of  grain,  a 
..ifference,  involving  n  few  bushels,  were  to  occur  as  to  tho  quantity  shippe,!,  I 
thmk  It  would  be  unreasonable  on  the  part  of  tho  shipper  to  require  tho  whole 
.piantily  shipped  to  bo  at  once  unloadod.  in  or  lor  to  ascertain  who  was  right  ; 
and  if,  in  such  case,  the  master  wie  t..  oti.r  a  proper  bill  of  la.ling  for  the 
quantity  admitted,  leaving  it  an  open  question  as  to  tho  remainder -i(  may  bo 
well  contended  that  a  lamc  wemUcatlnn  would  not  bo  jusiiflnblo 

The  case  of  Uonlon  etal..  vs.  J'oltoctc,  1  L.  C.  U.,  p.  313.  cited  at  the  arg.,- 
meiif,  seem»,  at  loa»t  in  botno  rwpecKs,  to  be  one  of  the  cias^  of  cases  to  which  I 
have  adverted  ;  and  although,  «i  (irsl  sight,  that  case  may  ap|H>ar  to  be  In  faTor 
of  the  Kespondent,  yet  ujx)»  a  careful  consideration  of  the  facts,  I  do  not  think 

'■'  '"'"""^'tw  .^gaiii5iUiâ  vi«w  ^uiiuii  I  iHke  of  tho  present  case- 

In  Gordon  et  «I.  vs.  Pollock,  the  Plaintiffs  alleged  that  they  ha.l  ,hip,.eJ  407 
tarrels  of  flour  on  board  of  the  bark  Jemima,  of  which  the  defendant  was  martyr. 
Jhe  master  contcndo.1  that  he  had  received  437  barrels  only,  and  tendered  bills 
or  lading  for  that  quantity.  According  to  tho  rc^KJit  it  appears  thai  «part  only  of 


I'Ciillochet  »l. 
«nd 
Hatn«ld. 
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'!•  tbo  flour  ill  (]uestion  had  been  shipped  at  Montreal  on  board  of  the  Jemima,  and 
that  the  remainder  had  been  sent  to  Quebec  by  the  barge  Scotland,  described  as  a 
ship  tender,  to  be  delivered  there  on  board  of  the  said  bark  Jemima,'"  from  the 
freiglit  of  which  vessel,  howover,  the  freight  earned  by  the  shi)/»  tender  Scotland, 
waste  be  deducted.  "ïiie  bills  of  lading  relating  to  that  portion  of  the  flourwere 
signed  by  Mea^rs.  Gilmour  &  Co.,  the  owners  of  the  said  barge,  and  contained 
the  following  undertaking  :  To  be  delivurcd  on  board  of  the  Jemima,  at  the  port 
■^■^  Quebec,  or  of  any  other  vessel,  to  be  pointed  out  by  Thomas  Gordon.  It 
ippears  that  the  error,  in  relation  to  the  20  barrels  missing,  had  taken  place  on 
board  of  tliebark  Scotland,  and  that  these  20  barrels  never  reached  the  Jemima  ; 
80  (according  to  the  report)  ran  the  bulk  of  the  evidence. 

As  I  view  the  case  of  Gordon  et  al.  vs.  Pollock,  the  riainlitls  were  altogether 
in  the  wrong. 

The  defendant  had  received  but  43?  barrels  of  flour;  and  the  plaintiffs,  in 
violation  of  the  contrait  of  aftVeighlment,  seized  their  flour  because  the 
defendant  would  not  sign  bills  of  lading  for  20  barrels  of  flour  more  than  he  had 
received.  The  judgment  of  the  Court,  which  isgivon  at  full  length  in  the  report, 
decides  that  under  the  circumstances  above  stated  the  plaiiitifts  had  no  right  to 
seize  their  flour  by  process  oî  saisie  revendication  ;  but  the  judgment  does  not 
appear  to  me  to  establish  any  thing  beyond  this. 

The  learned  Counsel  for  the  Respondent  also  drew  our  attention  to  an  authority 
from  Valin  as  indicating  the  course  which  the  Appellants  ought  to  have  followed 
in  the  presi^it  case. 

That  passage,  as  cited  in  Gordon  et  al.  vs.  Pollock,  is  in  the  following  words: 
*'  Le  ri'/us  du  maîtrt  de  signer  le  connaissement  ne  jwiivdnt  qu'être  injuste,  il  y 
aurait  action  contre  lui  pour  l'obliger  de  signes-  les  connaissements,  et  jwur  /aire 
ordonner  que,  faute  par  lui  de  signer,  le  jugement  qui  Vg  condamnerait  vau- 
drait signature." 

The  other  writers  on  this  subject  seem  to  agree  with  Valin  as  to  ihc  course 
usually  adopted  in  Frniicc  by  the  shippers  of  goods  when  the  masters  refused  to 
«ign  a  bill  of  lading.  IJut  the  autliorilief,  at  the  same  time  that  they  shew  that 
in  Fiance  in  cases  such  as  the  proKeiit,  shippers  obtained  redress  by  suit,  without 
Boizurooftho  property  whipped,  further  establish  that  the  shipper  had  an  un- 
doubted light  to  prevent  the  vessel  containing  his  goods  from  leaving  the  port 
until  bills  of  lading  were  signed,  or  an  equivalent  therefor  given  to  the  shipper. 
Emdrigon,  Traité  des  Assurances,  Vol.  1,  page  312,  says:  Si  les  chargeurs 
laiiSint  partir  le  navire  sunt  avoir /ait  signer  le  connaissement  ils  doivent  l'im- 
puter à  leur  négligence." 

And  Houlay  Vttly,  Cours  de  Droit  Comm.,  Vol,  2,  page  204,  lays  down  tbe 
same  doctrine  in  the  Baiiie  words. 

Tho  foregoing  authorities  which  are  in  nccnrdanco  with  iho  general  principle» 
of  our  laws,  establish  that  in  the  case  bo(oro  us  the  Appellants  itad  a  right  to 
])rfvi'iil  liiu  liuHpuiulenl  i'luni  lakliig  ibolr  gouds  to  suh  uniii  lie  liud  signud  liio 
usual  bill  oflading. 

According  to  our  law  the  u^ual  modo  of  enforcing  a  right  such  a»  that  last 
mciitioncd  is  by  saisie  revendication.    In  Franco  it  seems  tiiat  the  >«ino  objeol 
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was  obtainea  by  a  proceeding  less  rigorous  and  less  expensive  ;  bi.t  in  tl.is  coun-  M,.cmiochet  al. 

trv  it  IS  imnnccitila  (,-.  ^v.*,.;.,    «- 1 _•      .1  .        ....  anU 

Hatfield,  "^ 


Uy  It  IS  impossible  to  obtain   redress  in  the  way  in  which  it  *vas  afforded  in 
1^  ranee,  as  our  laws  do  not  admit  ofsuni:nary  proceedings  in  snch  matters.  And 
sncl.  being  the  case,  I  am  of  opinion  that  the  Appellants  ha<l  a  right  to  hvail 
themselves  of   the  ordinary  process  of  law,  namely,  a  saisie  revendication,  to 
prevent  the  unlawful  carrying  away  of  their  property  by  the  Respondent.  More- 
over, .   may  be  observed,  that  although  a  judgment  such  as  spoken  of  by  Valin 
would  be  equivalent  to  a  bill  of  lading  as  a  receipt,  certainly  it  would  not  be 
equivalent  to  a  bill  of  lading  viewed  as  a  negotiable  instrument  reuresentin.^  the 
property  shipped.     Indeed,  ajudgment  would  be  useles.»,  comparatively  speak- 
^r^s,  for  some  of  the  most  important  purposes  forwliich  a  bill  of  lading  is  gUer- 
ally  required  ;  and  to  compel  a  party  to  adopt  a  proceeding  which  could  not  pos- 
Hbly  give  a  remedy  commensurate  with  the  wrong  complained  of,  whilst  full 
justice  could  be  done  under  another  form  of  proceeding,  would  be,  in  effect,  a 
uenial  of  justice. 

The  view  which  I  take  of  the  part  of  iho  case,  now  being  considered,  does  not 
eecm  to  be  opposed  to  the  judgment  of  the  Superior  Court,  which  is  based  on 
the  sufficiency  ot  the  exception  pleaded  by  the  Defendant,  and  not  upon  the 
grouKd  (hat  the  declaration  of  the  Plaintiff  did  not  disclose  a  good  cause  of  ac- 
tion. 

If,  then,  as  I  think  the  action  of  the  AppeHnnts  was  rightly  instituted, 
hey  are  entitled  to  their  costs,  unless  the  costs  were  waived  by  them,  as  the 
Respondent  contends.  Upon  this  point  I  am,  I  may  at  once  say,  «gainst  tli. 
Kespondent.  Tlie  onus  probandi  was  upon  him  ;  and  to  «ay  the  least,  there  is 
not  a  preponderance  of  evidence  in  his  favor.  And  here  it  is  deserving  of 
remark  that  the  Respondent,  when  he  pleaded  to  this  action,  does  not  seenf  to 
have  been  under  the  impression  that  the  Appellants  had  given  up  their  claim  to 
costo:  because,  although  at  the  enquête  an  attempt  was  made  to  prove  that  the 
Appellants  agreed  to  waive  their  costs,  no  such  waiver  is  alleged  in  the  Defend- 
ants exception. 

It  now  remains  only  for  mo  to  say  a  few  words  as  to  the  right  of  Appellants 
to  return  the  action  for  their  costs;  and,  as  to  this  point,  I  cannot  say  that  1 
entertain  any  serious  doubt.  The  costs,  it  is  true,  do  not  form  any  part  of  the 
original  cause  of  action  ;  but  they  form  n  part  of  the  Phiintirs  demand  ;  and 
I  cannot  see  any  reason  for  saying  that  the  Appellants  liad  not  as  much  right 
to  A  judgment  upon  tliat  part  of  their  demand  as  upon  any  other  portion  of  it. 

The  Superior  Court  at  Quebec,  in  the  case  Pircho  vs.Dubic,  1  f..C.  R.,  p«go 
238,  expressly  maintained  that  a  Plaintiff  n.ay  return  his  action  for  the  costs 
only.  This  judgment  was  in  conformity  to  a  judgment  rendered  by  a  majority 
of  the  Court  of  Queen's  Ik-nch,  Sir  J.  Stuart,  dis.,  in  the  year  1847,  in  the 
case  of  l>ulK,rd  vs.  Labranchc,  Vol.  1  L.  C.  R.,  page  2.1!).  Th«  same  question 
recently  came  under  tlie  consideration  of  this  Court  in  »!■-  ea-îp.  i^t  !î«r».arf  d^t 
Ucompte,  and  the  Fabrique  of  St.  Jean  ;  and  no  one  of  the  Judge»,  so  far  "as 
I  know,  expressed  even  a  doubt  as  to  the  riglit  of  a  Plaintiff  to  return  hi-  action 
tor  costs. 

Upon  tlic  whole,  therefore,  1  am  of  opinion  that,  under  the  cireumitances  of 
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**<'^'*][Jj^^*>ctal.  this  case,  the  Appellants  had  a  right  to  sue  out  the  writ  of  saisie  revendication 
I»  H»tncid.      which  issued  therein  ;  and  I  am. further  of  opinion  that  the  Respondent  is  liable 

l:|  :  for  the  costs  accrued  upon  the  suing  out  of  the  said  writ, — that  the  Appellants 

did  not  waive  their  right  to  their  costs,  and  that  they  had  a  right  to  return  their 
action  so  as  to  have  a  judgment  for  coi^t'*.  Tiie  costs  of  the  seizure  howevor 
ought  not  to  bo  allowed.  It  was  made  after  the  bills  of  lading  had  been  given 
and  accepted  and  was  therefore  unnecessary. 

As  I  menlioned  at  the  argument,  it  would  have  been  more  regular  if  the 
Appellants  in  the  return  of  this  action  had  discontinued  their  demand  exceptas 
to  the  costs.  But  their  omission  to  do  so  has  not  been  liie  cause  of  any  addi. 
tional  expenses  whatever;  because  in  order  to  establish  their  claim  to  costs  they 
had  to  prove  their  demand  as  st-ited  in  their  declaration,  as  is  plain  from  the 
factum  of  the  Respondent. 

The  real  controversy  between  the  pa^'ties  was  as  to  whether  the  Appellants 
under  the  circumstances  of  the  present  case,  ha<l  a  riglit  to  a  saisie  revendica- 
tion, and  as  to  whether  they  had  a  right  to  return  their  action  for  the  costs 
only.  And,  holding  as  I  do  that  they  were  right  as  to  both  these  points,  I 
think  they  are  entitled  to  t!ie  costs  necessarily  incurred  by  them  in  order  to 
establish  their  rights. 

As  I  have  already  observed  the  riglit  contended  for  by  the  Appellants,  might, 
in  many  cases,  bo  exercised  so  as  to  cause  great  injustice  to  the  owners  of  ships; 
and  it  is  obvious  that  all  persons  interested,  either  as  owners  or  insurers,  in  the 
cargo  of  a  vessel,  might,  by  the  delay  incident  to  (he  seizure  of  a  part  of  it,  be 
subjected  to  great  damage. 

Indeed  the  interests  of  commerce,  and  therefore  of  the  public  generally,  require 
that  a  vessel  ready  to  go  to  sea,  ought  not  unnecessarily  to  be  detained  in  port. 
It  therefore  seems  to  me  very  questionable,  whether  the  seizure  of  goads,  shipped 
JD  usual  course  of  teade,  on  board  of  a  ship,  and  more  particularly  on  board  of  a 
sea-going  ship  ought  to  be  permitted,  without  the  order  of  a  judge  ;  and  also 
whether,  in  such  a  case,  the  judge  ougiit  not  to  bo  allowed,  by  the  hearing  of 
both  parties,  if  the  circumstances  of  the  case  admitted  of  it,  or  by  the  exacting 
of  security,  to  guard  against  any  unjust  use  of  the  rigorous  process  known  in  our 
law  as  a  taisie  revcndicalion.  If  it  bo  true  that  the  shippers  of  goods,  wrong- 
fully carried  away,  ought  to  have  an  adequate  remedy,  it  is  equally  true,  that 
ship  owner»  and  otiicrs,  >ughf,  as  far  as  possible,  to  be  protected  against  the  un- 
just use  of  such  a  remedy. 

These  point",  however,  arc  for  the  consideration  of  the  Legislature,   our  duty 
as  judge»  is  to  enforce  the  law  as  it  exists. 
Judgment  wa-«  then  recorded  ns  follows  : — 

The   Court     *     *     *     *     neeing  that  the  Appellants,  on   or   about    the 

thirtieth  day  of  May,  one  thousand  eight  hundred  and  sixty-two,  at  the  city  of 

Montreal,  under  a  contract  of   artVeiirhtmont  with  llio  Uosnondaiit.  «hinnoil  on 

"cd  the  "General  Willinm-*,'  of  which  the  ~ 


M> 


spon' 


was  master,  tttloen  li'itnlred  barrels  of  Hour,  to  bo  carried  on  board  that  vessel 
from  Montreal  to  Liverpool  : 
Seeing  also  that  it  is  admitted  in  this  cause,  thut  it  U  the  usage  and  custom 
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lt!?,!n!"  ?'''  ^!''''"?  ^:':^''l^'  °f  ^«««<^'«  to  si.,  bills  of  lH.ling,  fo.  car-MeCuliochet., 


goes  shipped,  ou  request  of  the  shipper,  before  vessel  leaves  nort'- 

Seeuig  that  after  the  shipu.eut  of  the  said  fifteeu  huudrod'barrels  of  flour  on 
board  tno  sa.d  slup,  aud  before  the  said  vessel  left  the  port  of  Montreal,  as  here- 
inafter meut.oned  the  said  Respoudent  was  repeatedly  requested  to  si^n  bills  of 
la  u,g  or  the  sauI  fifeeu  hundred  barrels  of  flour;  aud  that  the  said  llespon^ 
en  w,  hout  havu.g  any  lawful  or  reasonable  caxse  or  excuse  for  so  IZ 
refused  to  s,gu  the  said  bills  of  lading,  and  also  (hat  aft.rwarls  to  wit  on  ov 
a  out  the  fifth  .h.y  of  June  one  thousand  eight  hundred  and  si.'v-tw:,  ti.:  sa 

np    General  W,lha,ns"  sailed  from  the  said  port  of  Montreal,  under  coinmand  of 
the  sa,d  Respondent,  w>th  the  said  fifteen  hundred  barrels  of  flour  on  board,  and 
«.thout  any  b>  Is  of  lad.ng  having  been  signed   therefor;  and  considering  that 
after  the  said  Respondent  had  been  so  requested  to  sign  the  said  bills  of  ladincv, 
and  had  retusec)  to  do  so,  he  could  not  legally  carry  ofl"  to   sea  the  said  fifteen 
hundred  barrels  of  flour  so  belonging  to  the  Appellants;    that,  therefore,  the 
a>d  Appellants  had  a  right  to  prevent  him  from  so  doing;  and  that  according  to  ' 
he  laws  ot  th,s  1  rovmee  the  Appellants  were  entitled  to  enforce  their  saiu  nVht 
by  the  sn.ng  out  of  a  writ  of  saisie  revendication,  as  was  done  in  this  case  ;  Tnd 
considering  that,  although  the  Respondent,  aaer  the  suing  out   of  the  said  writ 
of  saisie  revendication  delivered  to  the  Appellants  bills  of  lading,  in  due  form 
for  the  sa.d  fifteen  hundred  barrels  of  flour,  thereby  almitting  the  right  of  the' 
Appelants   to   l.ave  the  said  bills  of   lading;  and,  althougli  the  Appellants 
accepted  the  sau   bills  of  lading,  yet  that  the  said  delivery  and  acceptance  of 
the  said  bills  of  lading,  after  the  suing  out  of  the  said  writ  of  saisie  revendica- 
tion did  not  deprive  the  said  Appellants  of  their  right  to  recover  from  the  Re- 
spondent their  costs  incurred  in  suing  out  the  said  writ  ;    an  I  that  the  said 
Appellants,  wlio  are  not  proved  to  have  waived  their  claim  to  said  costs  had  * 
ngbt  to  return  their  said  action  into  Court,  in  order  to  obtain  a  jud-ment  for 
that  part  of  their  said  demand  by  which  they  priyed  for  the  costs  ;°and  con- 
sidering therefore,  that,  in  the  judgment  of  the  Court  below,  in  so  far  as  it  dis- 
misses the  demand  of  the  Appellant  for  their  costs,  and  condemns  them  to  pav 
costs  to  the  Respondent  there  is  error;    doth  in  consequence,  reverse  the  «aid 
judgment,  to  wit  :  the  judgment  rendered  in  this  cause  by  the  Superior  Court 
at  Quebec,  on  the  fifth  day  of  D  cember,  one  thousand  eight  hundrci  and  sixty- 
two  ;  and  proceeding  to  render  the  judgment  which  the  said  court  ought  to  have 
rendered,  doth  condemu  the  R.-spondent  to  pay  to  the  Appellants  their  costs  in 
the  Court  below,  excepting  the  cos's  of  the  seizure  of  the  said  flour,  which  seiz- 
ure was  unnecc«<8ary,  after  the  delivery  and  acceptance  of   the  said   bills  of 
lading,  as  aforesaid;  and  the  Court  doth  also  cond.mu  the  R»sp,ndent  t  -  pay  to 
the  Appellants  their  c«ts  in  this  Court  ;  aud  lastly,  it  is  ordered  that  the  record 
be  remitted  to  the  Court  below.  j„  ,^,„„„  ,,,,„„j 

D.sscntientc    the  Ilonorable  Mr.  Justice  Aylwin. 
IMt  d'  Irvine,  for  Appellants. 
F.  C.  Vannovoui  for  lîespondeiit. 

(F.     .    T.) 


and 
HatOeld. 
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QUEBEC,  16  MARS  1863. 
Coram  Aylwin,  J,,  Duval,  J.,  Meredith,  J.,  Mondelet,  J.,  BerthelOt,  J. 

EN  APPEL. 

JOSEPH  GUILLET  DIT  TOURANGEAU, 

{Opposant  dans  la  Cour  Inférieure.) 

Appblant. 

BT 

JEAN  BAPTISTE  RENAUD, 

(Demandeur  dan»  la  Cour  Inférieure.) 

Intimé, 
Lkqs— Insaisissabilité. 

Jugé  :— lo.  Quo  la  condition  imposée  par  un  testateur,  A  sa  Iib(<ralité,  dans  le  but  de  rendre  les  im- 
meubles, par  lui  légués,  insaisissables  |>ar  les  créanciers  du  l(!gataire,  n'est  ni  impossible 
ni  prohibée  par  la  loi,  ni  contraire  aux  mœurs. 
2o.  Que  la  condition  d'un  legs  qut  "3  légataire  no  pourra,  en  aucune  manière,  engager,  afTecter, 
hypothéquer,  vendre,  échanger  ou  autrement,  aliéner  les  immeubles  légués  qu'après  vingt 
ans,  K  compter  du  jour  du  décès  du  testateur,  sous  i>oine  de  nullité  de  tous  actes  que  le 
légataire  ferait  contraires  à  la  dite  intention  du  testateur,  n'est  rien  autre  chose  qu'une 
mesure  sage  et  prudente  ;  et  que  la  prohibition  d'aliéner  doit  être  réputée  équivaloir  a 
une  clause  d'insaisissabilité  temporaire. 

L'intimé,  ayant,  le  15  Décembre  1850,  devant  la  Cour  Inférieure  siégeant  à 
Quebec  obtenu  jugement  contre  l'Appelant,  fit  lo  23  Novembre  1800,  saisir 
deux  immeubles  appaitencnt  à  ce  dernier.  La  vente  en  fut  arrêtée  par  une  op- 
position afin  d'annuler,  dans  laquelle  l'Appelant  allègue: 

"  Que  feu  Joseph  Guillet  dit  Tourangeau,  en  son  vivant,  rentier  de  1".  paroisse 
do  St.  Roch  de  Québec,  par  son  testament  exécuté  eu  date  à  Québec,  le  6  Juin 
1865  devant  Mtro  F.  L.  Gauvreau  et  confrère  Notaires  légua,  dans  le  cas  où  sa 
fille  Josephine  Tourangeau  se  ferait  religieuse,  à  Joseph  Guillet  dit  Tourangeau 
son  fils,  opposant  en  cette  cause,  entre  autres  choses,  les  deux  immeubles  saisis 
en  cotte  cause. 

"  Que  la  dite  Josephine  Tourangeau  a  fait  profession  religieuse  et  est  entrée 
comme  religieuse  reclui»o  dans  le  Couvent  des  Sœurs  Ursulinesde  Québec,  après 
le  dit  testament  et  elle  y  est  encore. 

"  Le  dit  Opposant  allègue  de  plus  que  le  dit  testateur  a,  parson  dit  testament, 
expressément  ordonné  que  ses  enfants  au  noinbre  desquels  est  l'opposant  en 
cetio  cause,  ne  pourraient  en  aucune  manière  engager,  affecter,  hypothéquer, 
vendre,  échanger  ou  autruncnt  aliéner  les  biens  immeubles  étant  dans  leurs  lots 
respectifs  d'après  les  partages  faits  au  dit  testament  qu'après  vingt  ans  à  compter 
du  jour  du  décès  du  dit  testiiteur  sous  peine  de  nullité  de  tous  actes  qu'ils 
feraient  contraires  à  la  dite  intention  du  testateur. 

"  Qu'en  cont-équenco  de  l'accomplissement  de  la  condition  opposée  à  U  dis- 
position en  premier  lieu  mentionnée  du  testateur,  savoir,  la  profession  religieuse 
de  Josephine  Tourangeau,  les  emplacements  saisis  en  cette  cause  sont  tombés 
dans  le  lot  de  i'Upposant  en  la  préicnto  cause." 

"  Que  le  dit  testateur  est  décédé  à  Québec  le  30  Octobre  1865  ainsi  qu'il 
appert  par  l'extrait  mortuaire  du  dit  testateur  filé  en  cotte  cause." 

"  Que  le  dit  testament  a  été  bien  et  dûment  enregistré  au  bureau  d'eniégis- 
trement  pour  le  comté  de  Quebec  le  30  Janvier  18i0," 
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"  Qu'en  conséquence  de  ce  que  ci-dessus  dit,  le  Demandeur  en  cette  cause  n'a  Guiiiet  dit  Tou- 
paa  droit  de  faire  saisir  et  vendre  les  dits  immeubles  légués  au  dit  Opposant  en       "^"eT"'  ,  i 


contravention  à  la  condition  qu'ils  ne  pouvaient  être  hypothéqués,  vendus,  ou 
aliénés  durant  les  vingt  années  qui  suivent  le  décès  du  testateur,  et  la  saisie  des 
dits  immeubles  doit  être  mise  do  côté." 

"  A  ces  causes  le  dit  Opposant,  fesant  élection  de  domicile  en  l'étude  des 
soussignés  en  la  haute  ville  de  Québec,  conclut  humblement  que  la  saisie  des 
nameubles  ci-dessus  mentionnés  faite  sur  le  dit  Défendeur  et  Opposant  soit  dé- 
clarée nulle  et  de  nul  elTot  et  mise  de  côté  avec  dépens. 

Cette  opposition  contosiée  par  rintimé  au  moyen  d'une  défense  au  fonds  en 
■droit  (Demurrer)  et  d'une  exception  péremptoire  en  droit  perpétuelle,  a  été 
déboutée  sur  le  premier  plaidoyer,  avant  que  les  parties  aient  procédé  sur 
1  exception. 

L'on  ne  doit  donc  s'occuper  dans  le  présent  appel,  que  des  contestations  léga- 
les soulevées  par  cette  défense  au  fonds  en  droit  à  l'appui  de  laquelle  l'Intimé  a 
allégué  spécialement  les  raisons  suivantes. 
"  Raisons  du  Demandeur  au  soutien  de  sa  défense  au  fonds  en  droit." 
"  lo.  Parceque  cette  disposition  du  testament  de  Joseph  Guillct  dit  Touran- 
•geaupôre,  citée  dans  l'opposition  afin  d'annuler  en  cette  cause  et  par  laquelle 

•  "  il  est  spécialement  or.lonné  que  ses  enfan^  au  nombre  desquels  est  l'opposant 
en  cette  cause,  ne  pouvaient  en  aucune  manière  engager,  affecter,  hypothéquer 

•  vendre,  échanger  ou  autrement  aliéner  les  biens  immeubles  étant  dans  leurs  lots 
respectifs,  d'après  les  partages  faits  au  dit  testament  qu'après  vingt  ans  à  comp. 
ter  du  jour  du  décès  du  dit  testateur  sous  peine  de  nullité  do  tous  actes  qu'ils 
feraient  contraires  à  la  dite  intention  du  testateur"  est  ea  loi  nulle  et  de  nul 
effet  quelconque. 

»  2o.  Parceque  cette  disposition  du  testament  telle  qu'elle  est  exprimée  n'est 
pas  exécutoire  contre  les  tiers  qui  n'étaiont  pas  parties  au  dit  testament  et  qu'elle 
énonce  plutôt  un  conseil  et  un  désir  de  la  part  du  testateur  qu'une  prohibition 
réelle  et  efficace. 

"  3o.  Parceque  cette  disposition  du  dit  testament  ne  peut  avoir  l'effet  d'em- 
pôcher  la  saisie  et  la  vente  judiciaire  des  immeubles  compris  dans  la  dite  nrohi- 
bition.  '■ 

"  4o.  Partîcque  celte  disposition  pour  être  efficace  aurait  dû  contenir  en 
'  môme  temps  une  substitution  et  disposer  autrement  des  dits  immeubUs  dans  le 
cas  ou  quelqu'un  des  enfants  du  dit  teitatcur  ne  se  conformerait  pas  à  cette  in. 
jonction. 

"  50.  Parce  qu'il  est  allégué  dans  l'opposition  afin  d'annuler  du  Défendeur, 
produite  en  cette  cause,  que  le  dit  Défendeur  était  propriétaire  en  possession  des 
immeubles  saisis  en  cette  cause. 

"  Oo.  Parceque  lee  conclusions  d'icello  opposition  ne  découlent  pas  des  pré- 
miwe»."  '  ^ 

La  Cour  Inférieure,  après  avoir  entendu  les  parties  sur  le  mérite  de  la  dôfen- 
ie  au  tonds  on  droit,  «,  lo  6  Mai  dernier,  rendu  le  jugement  suivant: 


R«naud, 
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"  PRÉSENT." 


L'Honorable  Jean  Thomas  Tascliereau,  Ju^e  ^Suppléant. 
"  La  Cour  ayant  examiné  la  procédure  de  record,  et  entendu  les  parties  par 
leur  avocats  en  droit  sur  les  plaidoyers,  savoir,  sur  le  mérite  de  la  défense  en 
droit  filée  par  le  Demandeur  à  l'oncontrc  de  l'opposition  afin  d'anntiler  du  Dé- 
fendeur, Joseph  Guillet  dii  Tourangeau  ;  eonsidéiant  que  la  clause  énoncée  au 
testament  du  dit  feu  Joseph  U.  Tourangeau,  en  date  du  6  Juin  1855,  passé  à 
Quebec,  par  devant  Mtre  Giuvreau  et  son  confrère.  Notaires  Publics,  et  en  vertu 
de  laquelle,  l'opposant  pi  étend  que  les  immeubles  à  lui  légués  par  s(  n  dit  père, 
et  saisis  en  cette  cause,  ne  pouvaient  être  légalement,  quant  à  prescrit,  saisis  en 
cette  cause,  à  raison  de  la  défense  d'aliéner  contenue  en  telle  -"Luse  du  dit  tes- 
tament, contient  une  défense  d'aliéner  qui  no  peut  en  loi  produire  d'cff-et  sérieux, 
et  doit  plutôt  être  considéré.,  comme  renfermant  un  conseil  plutôt  qu'une  dé- 
fense sérieuse  d'aliéner.     Considérant  de  plus  que  la  dite  clause  ne  contient 
aucune  disposition  à  l'égard  des   dits   immeubles   dans   le  cas  où  la  défense, 
d  ahéner  serait  violée  par  le  DJ.fondeur,  et  qu'il  n'y  a  ni  substitution  d'établie, 
m  indication  de  personnes  à  qui  iraient  les  dits  biens  dans  le  cas  ou  le  Défen- 
deur en  aliénant  aurait  perdu  la  propriété  ou  la  jouissance  des  dits  immeubles  : 
Considérant  que  la  clause  susdite  ne  peut  être  considérée  comme  lé<ruant  la 
propriété  ou  la  possession  des  dits   immeubles  au  Défendeur,  à  titre  d'dimentg 
ou  comme  insaisissables   à   moins   d'une  stipulation   expresse  à   cet   égard- 
maintient  la  dite  défense  en  droit  du  Demandeur  à  l'opposition  afin  d'annuler 
du  Défendeur  et  renvoie  la  dite  opposition  avec  dépens." 

M.  Casault,  pour  l'Appelant  a  argumenté  comme  suit  : 

Cette  Cour  n'a  donc  à  se  prononcer  dans  le  présent  appel  que  sur  l'eff'et  que 
doit  avoir  la  défense  d'aliéner  les  propriétés  dont  il  s'agit,  allegnéa  dans  l'oppo> 
Bition  de  l'Appellant,  •  =  '       s  n 

Doit-elle  être  observée  sous  la  peine  de  nullité,  qui  y  trouve  imposée  par  le 
testateur?  Ou  ne  doit-elle  être  considérée  que  comme  no  renfermant  qu'un 
sinple  conseil,  un  désir  non  obligatoire  ? 

Troplong,  dans  son  traité  des  Donations  entre-vifs  et  des  testamentii, 
No.  271,  se  prononce  clairement  en  faveur  de  l'exécution  de  cette  défense 
d  ahéner ; 

"  No.  271,  Que  dirons-nous  de  la  clause  portant  défense  d'aliéner  par  vente 
échange  ou  engagement  pendant  un  certain  temps  ?  Les  opinions  sont  partagées  ' 
Mais  je  ne  vois  rien  qui  vicie  cette  condition,  qui  souvent  est  imposée  par  le  tes- 
tateur pour  de  bonnes  raisons  de  prévoyance,  de  convenance,  d'économie  domes- 
tique.    Le  donateur,  en  donnant  un  immeuble  à  une  personne  de  sa  famille  pont 
cependant  éprouver  du  regret  de  le  voir,  de  son  vivant,  sortir  des  mains  de' celui  . 
îl  oîiTlT'''""'"^  ""  ""i"'*'  liii-»ième;  il  lui  impose  alors  l'obligation  de  ne 
pas  «,!sî!)çr  =,^  son  fiVTuit.     i/.ins  d'autres  oiiooiwiHiices,  ie  testateur  peut  crain- 
dre que  le  légataire  ne  soit  trop  pressé  de  jouir  et  qu'il  n'abuse  du  droit  de  pro- 
priété dont  il  le  gratifie;  pour  l'accoutumer  à  être  propriétaire,  pour  l'affection- 
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Z.  .!?/,'       "  ""'^''^  ''  ''"'^'''"'^  ^'  '*  '^^"^''  P^^dant  5  ,ns.    Ne  Guiiiat  dit  Tou- 
soat-ce  pas  là  des  meaures  sages  et  prudentes?    Pourquoi  les  repousser  avec  une      """- 
îéven  e  sans  rogle  ?     La  prohibition  d'aliéner  n'est  censée  contraire  à  la  liberté 
.  qu  autant  qu  elle  est  absolue  ;  c'est  alors  seulement  qu'elle  est  considérée  comme 
non  écrite. 

Cette  opinion  de  Troplong  est  tellement  bien  motivée  qu'on  ne  peut  s'empêcher 
de  1  adme  tre  sur  cette  question.  L'Appelant  s'attend  donc  que  le  jugement  de 
la  Cour  Infoncure,   qui  s'y  trouve  directement  opposé  sera  infirmé  par  cette 

Bclleau,  pour  rr..tiir.é,  a  argumenté  comme  suit  : 

Nous  maintenons  .,ue  ce  jugement  est  bien   fondé  en  loi  et  conforme  à  la 
doctrine  de  tous  les  anciens  auteurs  sur  la  matière.     Ricard,  dans  son  traité  des 
Donations  le  nouveau  Dénisart  -X  l'article  défense  d'aliéner,  Pothier,  dans  son 
traite  des  Substitutions,  sont  tous  unanimes  a  dire  qu'une  Défense  d'aliéner  pure 
e  simple  ne  produit  aucun  effet  sérieux  et  doit  être  interprétée  comme  un  sim- 
pie  conseil  et  que  l'aliénation  fait,  parle  donataire  malgré  cette  défense,  est 
valable  sans  pouvoir  être  arguée  de  nullité  ni  par  le  donateur  ni  par  le  donatai- 
re m  par  leurs  ayant  cause.     Or,  nous  prétendons  que  la  défense  d'aliéner  con- 
tenue  dans  e  testament  de  M.  Tourangeau  père  est  une  défense  pure  et  simple. 
Kn  effet  elle  ne  contient  pas  de  fidéicommis  ni  de  substitution;  elle  n'indique 
mfonaellomentnitacitimentà  qui  écherront  les  immeubles  légués  au  cas  où 
qnelquun  des  enfants  contreviendrait  à  ce  précepte.     Cette  indication  est  de 
rigueur.     C  est  ce  que  dit  positivement  Ricard  au  No.  331.     "  Aussi  est-il  né- 
ccssaire,  d.t-il,  pour  faire  un  Rdéicommis  que  non  seulement  celui  qui  est 
-^^  chargé  de  restituer  n'ait  pas  la  liberté  d'aliéner,  mais  aussi  qu'il  y  ait  quel- 
^^  qu  un  auquel    le  fidéicommis  soit  destiné,  parceque,  cessant  cette  dernière 
condition,  le  fidéicommis  ne  pouvant  pas  avoir  d'effet,  vu  qu'il  n'y  a  personne 
pour  le  recueillir,  il  doit  dans  les  règles,  demeurer  au  premier  légataire  qui  en 
■     était  chargé,  et  ainsi  devennnt  propriétaire  incommutable  do  la  chosp,  il  est 
do  la  nature  essentielle  de  sa  possession  qu'il  en  soit  le  maître  absolu  pour  en 
d>«poser  a  sa  volonté,  sans  que  le  testateur  ait  pu  valablement  lui  en  interdire 
1  aliénation,  ce  qui  est  cause  que  la  prohibition  qu'il  en  a  faite  passe  pour  un 
commandement  inutile,  nudu,n  pnvccptum,  lequel  étant  contraire  au  droit 
qu  11  a  donne  au  légataire  ne  peut  être  d'aucun  etief."  " 

MEREDnii,J,Z)tW»<.V«,.— The  principal  question  to  bc  decided  in  this 
Xds  •'  ''  "^        '"'"'  '°  ^'^  '^'''"  '""  *  ''^'^'^'"«"'^'■i'  'li^'POsition  in  the  following 

^^  "  II  est  spécialement  ordonné  quo  ses  enfants,  au  nombre  desquels  est  l'oppo- 
sant  en  cette  cause  ne  pourraient  en  aucune  manière,  engager,  «fl-ecter,  hypo- 
théquer,  vendre,  échanger  ou  autrement  aliéner  les  biens  immeubles  étant 
dans  leurs  lots  respectif»,  d'anrès  ),.«  r>a.u«o<.  f..;.„  „..   i:.  .... .      . 

20  ans  à  compter  du  jour  du  dôcô.  du  dit  testateur,  sous  peine  <lo  nullité"  de 
*  tous  actes  qu  ils  feraient  contraires  à  la  dite  intention  du  testateur." 

Properly  held  by  the  Appellent  under  the  foregoing  provision  has  been  seized  ; 
.  »n  opposition  founded  on  it  w«s  tiled  by  the  Appellant  in  the  Court  below  •  and 
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'^"wnglau!""  ''  "  *''"°"  a  judgment  of  the  Superior  Court,  dismissing  the  opposition  so  filed,. 


rangeau, 

et 
Reiiaud 


that  the  present  case  comes  before  us. 

On  the  part  of  the  Respondent  it  is  contended  that  a  simple  défense  d'aliéner 
does  not  create  a  substitution  and  is  not  in  any  respect  binding  in  law  ;  and 
therefore,  that  nothwithstanding  such  a  prohibition,  the  donee  or  legatee  may 
make  a  valid  alienation  of  the  property  to  which  it  refers.  In  support  of  this 
view  the  Respondent  has  r.^ferrcd  to  Ricard,  who  says  :— "Les  lois  ont  résolu 
"  par  une  décision  génc^rale  que  lorsque  la  prohibition  est  pure  et  simple,  et 
"sans  cause,  qu'elle  ne  produit  aucun  effet  et  que  non-seulement  les  héritiers  ab 
"intestat  du  tostateur,  ni  celui  ù  qui  les  défenses  ont  été  faites  n'ont  droit  de 
"  prétendre  aucun /'Wcowmi's  en  leur  faveur,  mais  aussi  que  l'institué  ouïe  léga- 
•'  taire  ne  laisse  pas  nonobstant  la  prohibition  d'avoir  la  liberté  d'aliéner."* 

The  opinion  <.f  Henrys  on  this  subject  is  to  the  same  effect,  his  words  are 
as  follows  :  "Done,  s'il  y  a  quelques  distinctions  à  faiiv,  c'est  entre  la  prohibition 
"  d'aliéner  pure  et  simple  et  la  prohibition  d'aliéner  faite  en  faveur  de  quelqu'un. 
"  La  première  n'opère  rien,  et  le  testateur  n'ayant  pas  piissé  plus  avant,  elle  ne 
"^AS8i  que  pour  un  simple  conseil;  mais  au  contraire  si  le  testateur  en  prohi- 
"  bant  à  ses  héritiers  et  successeurs  d'aliéner  les  biens  qu'il  leur  a  délaissés, 
"  déclare  que  c'est  afin  qu'ils  soient   conserves  à  ceux   qu'il   désigne  :   par 
"exemple  à  ses  descendants,  ou  à  ceux  de  sa  fam   i.>,  en  ce  cas  la  prohibition 
"d'aliéner  emporte  un  fidcicommis,  et  c'est  la  munie  chose  que  si  les  descen- 
«  dants  ou  ceux  de  la  famille  avaient  été  substitués  à  l'héritier  ;  il  faut   donc 
"  que  la  prohibition  soit  faite  en  faveur  de  quelqu'un  pour  empocher  que  l'héri- 
"  tier  ne  puisse  pas  vendre.     C'est  la  disposition  du  droit  en  la  loi  38  §  4.  et  de 
la  loi  93  §  ff,  de  légat.  3,  mais  plus  expresse  en  la  loi  Jiliiis  familias.  114.  § 
"  divi.  14.ff.  de  legat.  1,  où,  le  jurisconsulte  d«t  que  les  empereurs  avaient  décidé 
"  qu'il  ne  suffisait  pas  de  prohiber  l'aliénation,  mais  qu'il  fallait  encore  exprimer 
"  la  cause,ct  déclarer  la  personne  en  faveur  de  laquelle  on  recherchait  cette  précau- 
"  tioD,  qu'autrement,  nisi  in  veniatur  persona  cujus  respectu  hoc  a  testât  ore  disposi- 
"tum  Bit,  nulliusesse  momentiscripturam,  quasi  nudum  praeceptum  reliquerit."t 
Pothier  also  says  :     "   La  simple  défense  d'aliéner,  lorsque  le  testateur  n'a  , 
"  pas  témoigné  en  faveur  de  qui  il  faisait  cette  défense,  ne  passe,  i\  la  vérité,  que 
'•  pour  un  simple  avis,  nudum  praecejHum,  auquel  celui  à  qui  la  défense  est  faite 
"  peut  impunément  .ne  pas  dé('érer."| 


•Ricard,  des  Donationa,  p.  315,  Traité  des  Substitutions,  titre  iii,  ch.,  p.  1,  No.  32». 

1 3  Henrys,  page  219,  Li.  5,  ch.  4,  Quest  49,  No.  2. 

t  5  Pothier,  des  Substitutions,  page  518  :  Seealo,  6  Toullier,  p.  521,  No.  488  ;— 6  Nou- 
veau Denisart,  p.  74  :— See  also  the  casê  of  FafardA  Bélanger,  4L.  C.  R.  page  215,  and 
more  particularly  the  remarks  of  M.  Justice  Caron  in  the  case  :  "Je  considère  cette 
"  défense  d'aliéner  obligatoire  parcegu'elle  comporte  la  coitdUiun  de  transmettre  ses  biens 
"aux  héritiers  du  côté  et  ligne,  il  en  serait  autrement  si  la  défense  était  pure  et  simple. 
2  Bourjon,  p.  164,  Tit  5,  ch,  5,  Sec.  1,  Nos.  53,  54  :— 1  Despeisses,  page  19  part  1,  1  and 
1,  Sec.  2,  (10)  Tertio  :— Dictionnaire  des  Arrêta,  (Brillon)  page  126,  Verbo  Aliénation 

— '  '-^'i-'-c^rr,  psgt:  loc,  j;ari  i,  lun;  J,  acs  SUDSiuulioiig,  Seol.  6,  art.  2. 

No.  32  :--Bouaseau  do  Lacombe,  (Ed.  17C9,)  page  6Ï4,  Verbo  Substitution  Sec.  1,  Dist., 
2  No.  5:— Merlin,  Rep,,  (Ed.  1828,  80)  page  152, 163,  Vbo.  Substitution  Fid.  Sec.  8,  No. 
B  :— Poujol,  Traité  des  Don.    Ed.  1836,  page  90. 
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According  to  tho  foregoing  authorities  a  défense  d'aliéner  is  to  be  considered  GuiUet  dit  ïoik 
pure  et  sùnpic,  unless  it  be  stipulated  in  the  interest,  either  of  the  party  making  ""«j'*"- 
the  donation  or  legacy,  or  of  some  tliird  person  ;  and  a  défense  d'aliéner  2>urc  et 
simple,  as  above  defined,  is  to  Fjc  deemed  merely  as  advice  on  tlie  part  of  the 
person  making  the  prohibition,  and  not  binding  upon  the  person  to  wiiom  it  is 
addressed.  The  reason  upon  which,  as  I  believe,  the  above  rules  are  founded  being 
that  in  case  of  a  defense  d'aliéner  pure  et  simple  there  is  no  [iirson  interested, 
in  the  enforcing  of  it,  except  the  donee,  or  legatee,  aii.l  that  a  provision  which 
cannot  be  enforced,  except  at  the  will,  and  by  the  party  intended  to  be  bound 
by  it,  cannot  in  law  be  held  legal  nud  binihng. 

The  appellants  on  their  part  have  drawn  our  attention  to  tlie  opinion  of 
Troplong  and  Dcmolombe,  as  showing  that  a  défense  d'aliéner  when  made  tlio 
condition  of  a  legacy,  may  in  certain  case»,  be  unobjectionable,  and  in  such  cases 
ought  to  be  inforced  by  the  Courts. 

Troplong  in  tlio  passage  cited  in  the  factum  of  the  appellants  s:iys  :     "  Que 
"  dirons-nous  de  la  causj  portant  defense  d'aliéner  par  vente,  échange  ou  enga- 
"gement  pendant  un  cer'  ..i:  +omps?     Les  opinions  sont  partagées,  mais  je  ne 
"  ne  vois  rien  qui  vicie  ^ette  c..,  --.'ition,  qui  souvent  est  imposée  par  le  testateur 
"pour  de  bonnes  raise  :s  ie  prëvo;  ince,  de  convenance,  d'économie  domestique. 
"Le  donateur,  en  do  .tiii;     un  in  oeuble  à  une  personne  de  sa  famille,  pout 
"  cependant  éprouver  le  .•  -M-t  d<-  .0  voir  de  son  vivant,  sortir  des  mains  de  celui 
"  qn'il  considère  comme  v-    juire  lui-même,  il  lui  impose  alors  l'obligaiio.;  de  ne 
"  pas  aliéner  de  son  vivant.     Dans  d'autres  circonstances,  le  testateur  peut 
"  craindre  que  le  légataire  ne  soit  trop  pressé  de  jouir,  et  qn'il  n'abuse  du  droit 
"  de  propriété  dont  il  le  gratifie  ;  pour  l'accoutumer  à  être  propriétaire,  pour 
"  l'afifectionner  à  sa  propriété,  il  lui  impose  la  condition  de  la  garder  pendant 
"  cinq  ans.    Ne  sont  ce  pas  là  des  mesures  sages  et  prudentes  ?    Pourquoi  les 
"  repousser  avec  une  sévérité  sans  règle  ?     La  prohibition  d'aliéner  n'est  censée 
"  contraire  à  la  liberté  qu'autant  qu'elle  est  absolue  ;  c'est  alors  qu'elle  est  con- 
"  sidérée  comme  non  écrite."* 
And  i5€./ioZo»itt',cxpresse8  his  opinion,as  to  this  point  in  nearly  the  same  wordn. 
In  considering  the  foregoing  observations  of  Troplong   and  tlie  opinion  of 
Deraolombe  to  the  same  efiect,  it  is  necessary  to  bear  in  mind  that  a  very  wide 
difference  exists  between  the  law  of  France  and  our  law  as  to  the  subject  under 
consideration.    The  art.  890,  of  the  Code  Civil  declares  "  Les  substitutions  sont 
"  prohibées,  toute  disposition  par  laquelle  le  don»*Hire,  l'héritier  institué  ou  le 
"  légataire  sera  chargé  de  conserver  et  do  rendis  .'  un  tiers  sera  nulle  même  à. 
"  l'égard  du  donataire,  de  l'héritier  institué  ou  du  légataire-"! 

These  provisions  being  altogetiier  at  variance  with  our  own  law  on  the  sub- 
ject, it  is  plain  that  the  observations  of  Troplong  and  Demolombc  must  be  read 
by  us  with  great  caution  ;  and  bearing  this  in  mind  it  appears  to  me  that  all 
that  Troplong  and  I  ^omolombe  are  to  be  understood  as  saying,  in  the  passages 
relied  on  by  the  appellants,  is  simply,  that  a  prohibition  to  alienate  in  a  donation 
or  will,  if  made  for  a  short  time,  and  from  reasonable  motives,  is  not  absolutely 
null,  even  under  the  provision»  of  the  Code  Civil. 

•  1  Troplong,  Donations  et  Testaments,  No.  271  ;— 1  Grenier,  Donations,  page  188. 
t  18  Uemolombe,  page  328,  No.  303. 


i 


Ë#â 


24t 


COUR  DU  BANC  BE  LA  REINE,  1863. 


Clulllct  au  Tou 
rangcau, 

et 
Konauil. 


TL03e  learned  writers  show  tliat  such  a  provision  can  bo  enforced  if  made  in 
the  interest  of  the  donee  or  iegatee,  or  of  a  third  party;  an  J  that  if  acroni- 
panied  by  a  penal  clause,  the  penalty  may  be  enforced  in  the  event  of  a  viola- 
tion  of  the  prohibition  to  alienate.  But  I  am  not  aware  that  there  is  anything. 
in  the  writings  either  of  Troj.long  or  of  Demolombe  tending  to  establish  that  a  prohP 
bition  to  alienate,  when  made  exciusivelyin  the  interest  of  the  donee  or  legatee,  cat. 
bo  enforce.l  by  the  donee  or  hgnt,ie  against  his  own  acts,  and  to  the  prejudice  of 
nis  own  creditors. 

la  the  present  case  the  appellant  relies  on  a  d,'/ensc  d'aliéner  in  which,  in  su 
far  as  regards  the  property  in  -juestion,  no  person  but  hims.'if  is  intereslc.l, 
and  the  object  of  his  opposition  is  to  prevent  the  sale  of  the  property  in  question' 
for  the  satisfaction  of  a  judgment  rendered  against  himself  to  enforce  the  pav- 
aient ot  a  debt,  which,  it  may  bo  observed,  to  the  extent  of  about  .CllOO,  ap- 
pears to  have  be.'n  contracted  after  the  death  of  the  testator,  whose  will  con- 
tains the  prohibition  d'aliéner  relied  on  by  the  Appellants.  There  is  not,  1  repeal 
so  far  a.s  i  know,  anything  in  the  works  of  Troplong  or  of  Demolombe  to  justify  the' 
pretensions  of  the  Opposant.  Ou  the  contrarv,  Demolombe  No.  306  says  •— "  11 
"  nous  paraîtrait  impossible  d'admettre  le  <ionataire  ou  lo  légataire  qui  aurait 
"consenti  l'aliénation,  à  se  piévaloir  ensuite  contre  les  tiers, ^auxquels  il  aurait 
^concédé  dos  droits,  de  la  défense  d'aliéner  qui  lui  aurait  été  impo.éc,  et  qu'il 
'  aurait  lui  racine  enfreinte  ;  car  il  ne  se  peut  pas  .p.'il  évince  ceux-là  mônio 
"  auxqiads  il  doit  garantie. 

Troplong  also  in  Ms  Traité  du  contrat  de  mariage,  No.  JOOO,  et  seq.,  main- 
tains the  same  doctrine.  The  foregoing  observations  I  think  suflice  to  prove 
that  the  opinions  of  Troplong  an.l  Demolombe  are  not  in  reality  opposed  to  th.5 
authorities  Irom  our  own  law,  upon  whid.  the  judgment  of  the  Superior  Uourt 
18  based  ;  but  in  order  to  remove  any  doubt  as  to  the  point  I  shall  cite  one  fur- 
ther passage  from  the  works  of  each  of  those  authors. 

"Troplong  puts  the  question  : 
"  La  pn.hibition  d'aliéner  formo-tMsilo  une  substitution  ("  And  he  thus  coull- 
nues.  "  Il  faut  répondre  négitive.nent  ,\  cotto  question  ;  car  cette  prohibition 
'^  ajoutée  .\  une  institution  est  nulle  en  loi,  et  ne  forme  qu'un  précepte  nu,  nudum 
'  pnfccjnu ntrim  ne  lie  p.)int,qui  no  donned'action  à  personne,  et  .lont  on  peut 
"dire  avec  Papinien  qu'il  a  é  é  donné  oblnitu  consilHr* 

And  Demolombe  says  :  f 

^^  "On  parait  avoir  .le  tout  temps  reconnu  (|ue  la  .léfenso  ou  prohibition  d'alié- 

ner  ne  constitue  qu'un  simple  précepte  non  obligatoire,  nudum  praeceptutn, 

orsquele   est  pure    et  simph}    c'est-à-dire   lorsq,.elle    n'est   pas   fuite   ci. 

laveur  d  une  personn    qui  est  appelée  à  en  profiter   »,•..*   inveniatur  pcnona 

cujus  reipectu  hu:  «  iesintore  <li»p,>»ilum  e,l,  "  L.  lU,  §  M,  If,  do  I.og.  Thevonot 

No».  120,  130.     0  'n— Dolisle,  art  890,  No.  32." 

^  rt  has,  however,  boon  said,  and  will,  [  believe,  be  maintained,  that  the  .u- 

p.i^rit'v?  r-iiiicd  on  by  thu   iicspondoiil  hav,,  no  hearing  upon  the  prosont  caso 

i!*"'Vl'*'y  ';"''"", i"  P'-"'''»>iti^""«  to  alienate  in  connection  with  the  .loclrino 

•  *roplong,  Don»tion«  ct  Tomnmenti,  No.  135,  j>.  138.  ~~ — 

f  "18  Deraoloinlip,  N,..  HI,  p.  Hi, 


COUR  DU  IJANC  DE  LA  REINE,  18C3. 


24f 


et 
Ui'iiauil. 


Of  suUt;tution„  and  not  (it  is  sai.l)  to  prolnlitions  to  alionato  unconnected  will  GuiUet  dit  To«- 
siibst.Mition,  siicli  as  tlie  case  before  us  presents.  •  rimgp»\i, 

Th.  answer,  I  believe,  to  this  objection  is,  tbal  the  two  subjeets  are  so  closely 
connected  as  to  make  it  impossible  to  treat  of  theni  separately.  A  cl^/eusc  d'alié- 
ner, ,f  nia,ie  ,n  favor  of  a  third  person,  is  (as  his  already  been  ;bserved)  in 
t^.ict,  a  substitution;  and  is,  therefore,  in  law  obli^ratory.  Whereas  if  the 
Je/cnsc  dahéncr  is  n..t  n.a.le  in  favor  of  a  third  person,  it  is  „ot  a  substitution. 
In  one  very  unp.rLant  p,i,U  of  view,  therefore,  in  order  to  ascertain  whether  a 
defense  a ahmn-\.,ov\,  not,  valid,  it  is  n.ce.sary  to  in  ,u.re  whether  it  does 
or  does  not  amount  to  a  substitution. 

This  probably  is  one  of  the  reasons  which  have  caused  the  two  subjects  to  b' 
considered  to,n;other  by  the  most  eminent  French  Jurists  ;  who,  I  miiv  observe 
were  not  likely  to  treat,  as  closely  connecte-l,  questions  really  independent  of 
each  other. 

There  is  another  view  which  may  be  taken  of  this  or,  ,,  and  which  was  strongly 
pressed  upjn  oar  consideration  by  the  learned  counsd  for  the  Respondent 

The  testator,  in  the  will  under  consideration,  without  assi>ninir  any  cau^o  or 
reason  for  the  défam  d'aliéner,  wliieli  it  contains,  has  exie.uled  it  to  all  Lis 
legatc's,  and  over  the  whole  of  his  property  for  a  period  of  twenty  years;  and 
It  has  been  contended  by  the  learned  counsel  for  the  R'spondent,  and,  I  think 
with  reason,  that  if  such  a  clause  is  go,d  for  a  period  of  twenty  years,  there  arc 
no  grounds  for  F.aylng  that  it  would  not  bo  equally  good  for  foiiv  years  or  for 
the  lifetime  of  the  legatees.  '  *        ' 

Now  the  policy  of  our  law  is,  and  ought  to  be,  that  property  over  wliich  a 
man  lias  full  control  should  bo  subject  to  the  payment  of  his  just  debts  •  whereas 
the  effect  of  the  provision  in  question,  if  it  bo  valid,  is  to  enable  legatees  to  hold 
property  over  which  they  have,  in  reality,  unlimited  .ontrol,  free  from  the  pay- 
ment of  Jieir  debts,  and  this  irrespective  of  the  nature  of  tlio  debt  sou-'ht  to  bo 
enforced,  or  of  the  extent  of  the  property  held  subject  to  such  conditiotu 

Tt  has,  therefore,  been  further  contended  by  the  Respondent,  that  the  pro- 
vision of  the  will  upon  which  the  Appellant  rests  his  claim  ought  to  be  held  null 
on  the  ground  of  public  policy. 

It  mny,  however,  bo  answered,  that  a  testator  rniy,  by  an  oxpro«  provision  to 
tliat  efteel,  bequuUh  property  so  as  to  be  free  from  seizure  for  tlio  debts  of  the 
legatee;*  and  that  property  left  expressly  jmnr  nlimait»  {^,.  Uw  authors  say) 
IS  not  liable  to  bj  brought  to  sale  for  the  debU  of  the  logatoe.f 

Hut  mimitting,  for  sake  of  argument,  and  Htibj-oi  probably  (o  certain  limita- 
tions, that  the  law  sanctions  the  two  .lescrq.tioiis  of  bequest  just  n.enîioned. 
when  expressly  made  ;  still  it  is  not  tlio  low  true  thot  b.-quests  tending  to  prevent 
the  alienation  of  property,  an.l  to  enable  the  party  h<.ldii.git  either  to  pay  his  debt. 
or  riot,  just  as  it  may  pleaso  him,  are  not  entitled  to  favorable  eonsùleration  ;  and 
1  think  that  in  irivimr  efl'anl  t<>  •in..!.  ..l..».^.  ....  „., 


sot  to  ga  bôyond  ihe 


•  »  Pothier,  Proc.  CIt.,  p.  197.-.1  Ptg«.«„,  p.  013. 
t  3  Ancien  I)«„|,art  Vbo,  8«i,lo  Arrôi,  23,  N„.  0,  Secon.I,  partie,  p,  0, 
•bo"  mV.ïî.vr""'  *'^^"'>'"'<"  <^^''""«»  «""tr..!,  Bo,.r  r,.  Dillon  and  W.i.on,  0pp. 
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^"'lïngc'iJ!'''"" '""'''*  established  by  the  authorities,  or  to  add  by  reasoning  from  analogy  to  the 
Renaud,      """'^^^r  of  exceptional  cases  which,  on  special  grounds,  are  already  sanctioned 
by  law  ;  and  this,  I  think,  we  practically  would  do,  were  wo  to  give  effect  to  the 
testamentary  provisior.s  relied  on  by  the  appellant. 

Hut  although  I  think  the  point  just  adverted  to  ought  not  to  be  passed  wholly 
unnoticed,  I  wish  it  to  be  understood  that  the  ground  upon  which  I  woul.ideem 
it  my  duty  to  confirm  the  judgment  of  the  Court  below  is,  that  in  my  opinion, 
it  is  a  well  estaUlshed  rule  of  law,  that  a  défense  iVaUénci-  pure  et  simple,  sucii 
iis  that  contained  in  the  will  before  us,  is  inoporative. 

This  rule  which,  having  its  foundation  in  the  Roman  law,  appears  to  have 
been  acted  upon  for  centuries  in  Fiance,*  has  been  transmiitcd  to  us  as  law  by 
Jurists  such  as  Ricnrd,  Henrys  and  Pothier,  and  is  not  controverted,  so  far  as  I 
know,  by  any  writer  upon  the  ancient  or  modern  law  of  Franco, 

I  therefore  think  that  the  learned  judge  of  the  Suporior  Court  was  justified  in 
taking  that  rule  as  his  guide,  and  that  his  judgment,  which  purports  to  be 
founded  upon  it,  and  is  in  all  respects  in  accordance  with  it,  ought  to  bo  con- 
firmed. 

Bkrtjiklot,  J.— I'ar  son  testament  du  G  Juin,  1855,  (Jauvrenu,  notaire,  feu 
Joseph  «Juillet  dit  Tourangeau  a  disposé  de  s<«fs  biens  en  faveur  do  ses  enfants 
"  avec  défense  d'engager,  iilîecter,  hypothc.iuer,  vendre,  échanger  ou  autiemont 
"  aliéner  les  dits  biens  immeubles  qu'après  vingt  ans  à  conjpter  du  jour  du  décès 
*'  du  testateur  -uus  peine  de  nullité  do  tous  actes  qu'ils  feront  contraires  à 
"  la  ilile  instruction  du  testateur." 

La  question  soulevée  est  de  savoir  si  cette  défense  (hit  avoir  son  etiet  ou  si 
elle  ne  doit  [ka  tomber  à  néant  attendu  que  le  te«t«te>r  n'a  i,as  établi  do  substi- 
tution et  n'a  pas  indiqué  à  qui  iraient  les  bionn  dans  le  cas  où  les  légatairea  en 
aliénant  auraient  perdu  la  propriété  ou  la  poMossion  dus  dits  immeubles. 

Il  faut  bien  remarquer  qu'il  ne  s'agit  que  d'une  défense  d'aliéner  limitée  à 
vingt  ans  et  non  pas  d'une  défense  d'fJiéner  pour  toujours  et  si  l'on  voulait  bien 
comprendre  combien  il  y  h  ilo  difi'ércnco  entre  l'un  tt  i'aulro  cas,  on  ne  trouverait 
pas  toute  la  dilllculté  que  Von  croit  voir  danfl  elle  espèce. 

Sou»  l'ancien  droit  français,  une  défense  d'aliéner  pour  toujours  sans  substitution 
ou  sans  indication  do  personne  pour  recueillir  dans  lo  cas  où  la  condition  serait 
violée  par  lo  léj[atairo  ou  la  donatnire  était  regardée  comme  nulle  et  sans  eftet. 
•C'est  ce  .jui  parait  être  enseigné  i»ar  Ricard  et  Pothkr,  aux  endroit»  cités  dans 
le  factum  de  l'Imimé  dan»  lo  cas  d'une  défense  d'aliéner  illirailéo,  mais  ni  l'ut. 
ni  l'aulra  n'ont  traité  do  U  défense  d'aliéner  pour  un  lempw,  on  sorte  que  l'on  no 
doit  pas  recevoir  comme  règle  absolue,  ce  que  l'un  et  l'autre  nous  onseigi.ont  »u.- 
co  «iijel. 

Dans  . .  cauao  il  ne  »'agil  que  do  déf.nso  durant  un  certain  tetnp»  (cas  tout 
différent)  et  qui  est  regardé  avec  raison  par  Troplong,  Donation»,  No.  271,  et 

t»r  l)Aliliiliiinlu>    V..I     1H    iii>    Oui    ..,.....«...<•.... I.. !    I    !.  •  ^  . 

. . ,  „ ,...,_,,,   .,,,^..j^...^,^..,  .jy„    jj^p,j._„jj    gfjjf_ 

Troplong  s'exprime  ainsi  "  La  prohibition  d'aliéner  n'est  ainsi  contraire  à  la 
"  liberté  qu'autant  qu'olln  est  absolue  :  c'est  alors  seulement  qu'elle  est  consi- 
déra comme  non  érriti»." 


•Via»  Arr«t  Uu  l'srieuipni  Ue  l'arl»,  In  Bapt.  1SI4. 
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Demolombe,  no.  29-1,  •'  Mais  hî  nous  considérons  comme  illicite  !a  condition  OniiiotditTou. 
"do  ne  pas  nli<5nei  lorsqu'elle  est  eosoIuc  et  iiid<5finie,  notre  avis  est  ait  contraire, 
-'  qu'il  faut  la  considérer  comme  licite  lorsqu'elle  est  seulement  relative  et  teni- 
"  polaire  ot  qu'elle  se  tiouv.;  d'ailleurs  justifiée  par  un  intérêt  sérieux. 

''  C'est  ce  qui  peut  arriver  dans  trois  cas,  à  savoir   lo-xiu'ellc  a  pour  but  (le 
"  garantir: 
"  a.  Soit  l'inlérêt  du  disposant, 
'■  0.  Soit  rintci'ùt  d'un  tiers, 

'•  c  Soit  momc  aussi  l'intorùt  du  donataire  ou  du  légataire. 
Apres  avoir  expliqué  ce  .pi'il  eiitond  prr  l'intérôi  du  disposant  et  l'intért't 
d'un  tiors,  il  en  vient  au  no.  .'JO.j,  h  dire  "Enfin  nous  avons  dit  qu'il  ro  pouvait 
"  n><>mc  que  la  condition  de  ne  pas  aliéner  doit  ôtr<;  considdiéc  comme  licite 
"  dans  le  cas  ou  clic  aurait  été  imposée  dans  rii.:c;'>t  .lu  donataire  ou  du  lé- 
"  gataire. 

"  Cette  deniioro  aiiplicalion  de  notre  n'-i^le  est  toutef<)is  la  plus  délicate.  Le 
"diaiosant,  par  exemple,  H  mis  pour  condition  que  k' donataire  ou  le  lésatairc 
"  qui  est  encore  un  jeune  liomnie  do  20  ans  ne  pourrait  pns  nliéner 
"  avant  d'avoir  atteint  l'âge  de  2.5  ans  ou  avant  do  «'o!:ro  établi  par  mariage. 
"  Est- ;e  licite?  non,  pourrait-on  tépondie  farine  telle  condition  n'est  «lu'unc 
"  pr'd  ingation  de  minorité  et  iTincapacilé  n-lativcmunt  à  ia  chose  <lonnée  ou 
"  léguéo,  ot  puis  si  ou  peut  défen.îo  J'aliJnation  au  gr;<tiiié  pondant  cinq  ans, 
*'  pourquoi  pi«  po..dant  dix  ans,  vingt  ans,  pendant  toute  sp,  vie. 

"  Nous  avions  d'abord  été  portés  à  la  croire  ainsi.  Mais  pourtant  est-ce  que 
"  l'on  ne  considère  pas  généralement  comme  licite  Ir.  condition  qui  serait  im- 
"  posée  au  donataire  ou  au  légatairo  de  ne  pas  se  marier  avant  un  certain  temps. 
"  Or  1k  capacité  de  se  marier  est  certes  tout  autant  de  droit  public  que  la  capa- 
"  cité  «.'aliéner  et  puisque  In  condition  de  ne  p»8  se  marier  avant  im  certain 
"  temps  jst  licite,  pourquoi  la  condition  de  no  pas  aliéner  avant  un  certain  temps 
"  sera't-tile  illicite  ? 

Il  me  I  eml.lc  que  l'on  no  peut  <iouter  quel  est  le  sentiment  do  l'autour  et  je  ne 
vois  pas  qu'il  »o  «oit  contitslit  en  disant  i.u  no.  200  "  qu'un  légataire  qui  aurait 
"  consenti  a  l'aliénation  ne  serait  pas  reçu  ensuite  à  se  prévaloir  contre  les  lier» 
"  auxquels  il  aurait  concédé  des  droits  do  la  défense  d'aliéner,  qui  lui  aurait  été 
•'  imposée  et  qu'il  aurait  lui-niéniL  enfreintôe;  car  il  no  se  peut  pas  qu'il  évince 
"  c«ux-!i\  mdmcs  auxquels  il  doit  garantie.'' 

r«ndecl- s,  vol.  12,  p.  :<5,  quand  la  d.'nso  d'aliéner  fr.il  présumer  l'existenco 
d'un  tidéicommis  "Mais  si  les  testateurs  n'adoptent  ce  mo<le  de  disposition  que 
"  dans  l'inté-ét  do  ieiiiM  enfants  descendants,  etc.,  etc.,  elle  <Ioit  dire  observée  ; 
"  cette  défense  toutefois  ae  \m\{  préjudicier  ni  ,ax  orénnciors  ni  au  flsc." 

Sidono  pt.irse  conformer  à  celle  disposition  riiérilier  a  vendu  ses  propres 
biens  pour  noquiltor  les  dettes  du  to^Utour  le»  fliii<icorani!.,.«irog  courront  Un 
mftraos  eimnces.  L'on  v  :t  qu'il  ne  t'agU  qt  tUi  crénncler*  du  tettaUiur  ot  non 
de  ceux  du  lé<](atHirp. 

Dans  le  cas  actuel  le  légataire  n'n  pas  vendu  ;  il  acontrsc  to  une  dette,  \\  devi» 
la  payer  sur  In  garantie  qu'il  en  a  donnée  et  pouvait  donner  sur  ses  biens  libres, 
ou  cetur  qu'il  tient  de  ion  pire,  sur  et  i\  même  let  revenu*  qu'ils  pourront  donner 
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pendant  vin,j;t  ans.  CV-st  là  l'étenjuc  do  la  garantie  qu'il  a  donné  et  pouvait 
donner,  il  no  pouvait  donner  plus  do  surett^  quo  cello  dos  bicna  tels  qu'ils  lui 
étaient  donn(5s  et  comme  il  étaient  donnés.  Il  n'y  a  eu  aucune  surprise  ni  mau- 
vaise foi  de  sa  part.  Le  créancier  avec  qui  il  a  traité  connaissait  le  tcstamoiit 
du  pore  ou  avait  les  moyens  do  le  connaître,  comment  pourrait-jl  donc  se  plain- 
dre, et  d'aillours,  si  le  testateur  n'eut  rien  donné  à  son  fils  ou  n'eut  lé"-n(î 
qu'avec  une  clause  d'insaisissabilité,  qu'est-ce  que  le  créanci-.'r  aurait-eu  ù  diî'e  ? 
Kien  du  tout. 

Enfin  Deniolombo  rapporte  au  no.  308,  un  arrêt  do  la  cour  >]<■  ca-^sation  cas- 
sant un  jugement  do  la  cour  lo  Lyon,  qui  avait  déclaré  illicite  et  contraire  a-ix 
lois,  une  clause  par  laquelle  lo  donateur  déclare  que  lo  donataire  ne  pourrait  pas 
aliéner  môme  avec  son  consentement,  laquelle  clause  avait  été  enfreinte  par  l'un 
et  l'autre,  cependant  riiypotliè.iuo  consentie  par  lo  donateur  et  lo  d.uia(aire  fut 
nnnullée. 

Sous  notre  législation  actuello  avec  la  liberté  illiraiioe  te  tester  ainsi  quelle 
existe  parle  statut  de  1801,  jo  pense  qu'il  y  a  beaucoup  plus  do  raison  de  suivre 
ce  qui  est  enseigné  par  Troploni;  et  Demolombe.  Ricard,  Pot'iior  et  autres  au- 
teurs ont  écrit  et  raisonné  sous  l'empire  d'un  système  difl^crentdu  droit  de  tester 
et  noua  ne  pouvons  recevoir  leur  dootiino  sans  restriction. 

Ne  pourrait-on  pas  dire  aussi  que  d'après  la  régie  que  lo  donateur  ou  testateur 
est  libre  d'apposer  à  sa  libéralité  telle  condition  qu'il  lui  plaît,  lo  legs  dans  les 
termes  qu'il  est  fait  doit  avoir  tout  sou  clfct  suivant  le»  intentions  (ki  testateur 
bien  clairement  exprimées. 

C'est  là  ce  que  nous  devons  tàclior  d'efToctuer.  L'on  voit  assez  ce  que  le  testa- 
teur a  voulu.  Si  cette  clause  devait  être  sans  efTet  jo  croirais  qu'il  serait  bien 
difficile  pour  un  testateur  de  s'exprimer  do  manière  à  s'assurer  do  l'exéoution  de 
ses  volontés  pourvj  touj.)ur8  qu'elles  no  fussout  pas  contiaircs  à  une  loi  positive 
ou  aux  bonnes  moeurs,  ce  qui  n'est  nullement  le  cas  dans  ce  testament,  car  ce 
sont  )à  les  doux  seules  exceptions  qui  peuvent  enipùcbor  do  donner  suite  aux  vo- 
lontés d'un  testateur. 

Dans  le  cas  do  doute  entre  les  doux  système»  soutenus  par  les  parties  et  les 
auteurs,  jo  suis  naturellement  disposé  et  ja  crois  que  jo  dois  pencber  pour  la  œn- 
arvation  des  f.lcm,  et  les  etilover  à  l'atteinte  des  créanciers  durant  lo  temps  que 
le  testateur  a  voulu  pour  l'avantage  do  son  légataire,  et  comme  dit  TropKmi, 
loco  cituto,  pour  l'accoutumer  à  être  proprétu ire. 

En  i.utre,  jo  pense  qu'il  n'éait  pas  opportun  de  décider  la  question  aussi 
abstraitement  qu'elle  l'a  été  sur  une  défense  eu  droit.  J'aurais  onlonné  aux 
parties  d'aller  à  la  preuve  afin  que  l'on  pût  voir  et  lire  lo  test  unen».  Je  n'aime 
pas  a  décider  une  question  aussi  importante  sans  lire  le  testan  ont  et  toute  la 
procédure  et  voir  mOme  In  cause  do  la  dette. 

11  y  aura  peut-être  alors  quelques  raisons  d'é.juité  qui  nous  porteront  i\  ne  pas 
remettre  de  cAté  la  volonté  du  testateur  si  sagflmetit  .>t  .1  bien  exnrinu'-e. 

instance, 


prcmu 


jugé. 


la  défense  au  fimds  en  droit  à  l'opposition. 
Voici  ce  dont  il  s'agit  ; 

Un  père,  par  prudoneo,  sans  doute,  lirposc  A  la  disposition  de  ses  biens  à 
enfants,  la  condition  suivante  : 
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"  Il  e^t  spécialement  ordonné  que  ses  enfants  ne  pourront  en  aucune  manière  Ci uillet  dit  Tou- 
engager,  affecter,  hypothéquer  ou  aucunement  alic^ner  les  biens  immeubles  dtant       ^'T"' 
dans  leurs  lots  respectifs  d'après  les  partages  faits  au  dit  testament  qu'après  vinc-t       '^''"*"'*' 


ans  à  compter  du  jour  du  d(5cè3  du  dit  testateur,  sons  peine  de  nullitd  de  tou 
actes  qu'ils  feraient  contraires  à  la  dite  intention  du  testateur." 

Le  défendeur,  enfant  du  testateur  qui  est  dt\  e<dé,  a  été  poursuivi,  et  rimracubie 
saisi  sur  lui.  Sur  ce,  opposition  de  la  part  du  défendeur  fondée  sur  la  clause  du 
testament  sus-relatéo. 

Le  demandeur  a  attaqué  cette  opposition  par  une  d,i/aisc  en  droit,  et  une 
«xcfiption  pénmpt  Irc  en  droit.     Il  ne  s'agit  que  de  la  dd/cns^  m  droit. 

La  clause  me  parait  bien  sage,  et  assurément  qu'un  père  en  limitant  ù  vingt 
ans,  le  droit  chez  dos  enfants,  d'aliéner  ou  liypothéipier  les  biens  qu'il  leur  laisse, 
à  la  condition  qu'il  juge  à  propos  de  mettre  à  sa  libéialité,  ne  doit  pas  ôtrc 
recoutié  par  la  singulière  raison  qu'il  ne  devait  pas  être  sérieux,  que  ce  n'était 
qu'un  avis,  qu'un  conseil. 

Quelques-uns  des  anciens  auteurs  se  contentent  de  repousser  cette  condition 
ainsi  impoH'e,  mais  (pielles  raisons  donnent-ils?  Aucune,  à  mon  avis— si  ce 
n'est  qu'il  n'y  pas  de  substitution,  ni  de  fidéicommis  d'établi  !  Qu'à  à  faire  cela 
à  la  question  î  II  no  s'agit  aucunement  do  substitution,  ni  de  lb!éi-commis— et 
il  me  semble  que  le  jugement  n'aurait  dii  rien  dire  de  cela. 

Or  n'y  a  aucun  texte  do  loi,  qui  atfecte  la  clause  dont  il  est  question.  Il 
faut  donc,  par  con>équent,  chercher  dans  la  ration,  la  justice  et  une  saine  philo- 
8opIii.>,  la  solution  de  cette  «piestion  qui,  à  mon  avis,  ne  fait  pr  la  moindre 
diffiewlté. 

II  n'y  A  rien  .le  plus  raisonnable  quo  cotte  condition,  c'est  un  acte  qu'un  pèio 
sage  et  prudent  <st  censé  avoir  ou  d'excellentes  causes  d'imposer.  Le  testateur 
pouvait  ne  pas  laisser  ce  bien  ik  cet  enfant,  alors  les  ciéanciers  n'auraient  eu  rien 
à  dire.     Il  l'a  donné  à  telle  coiulition,  ils  n'ont  encore  rien  à  dire. 

Il  n'y  a  rien  do  plus  juste  envers  les  enfants  (ju'il  convient  d'habituer  à  jouir 
en  propriétaires  sages  et  prudents,  qu'il  importe  d'empêcher  de  faire  passer  leurs 
biens  de  familles  en  mains  étrangères.  Au  reste,  cette  prohibitif  est  limitéj 
à  vingt  ans. 

II  y  a  dans  coito  disposition,  un  ado  d'une  saine  philosophie,  do  la  part  du 
Jôro,  qui  no  viole  aucun  principe,  qui  ne  fait  rien  contre  l'ordre  public,  ni  contre 
le»  bonnes  munir»,  c'est  conforme  i\  notre  droit  du  Canada,  (Stat.  da  l77t  et 
Stat.  do  1801,)  mais  qui,  par  la  Mgossp,  contribue  à  faire  fx'v  ce  qu'il  imporle 
A  la  so.ié'é  de  voir  s'.'tftctue<-,  l'économie  et  la  prudence  ^U  -'-^  membres,  et  l.i 
conserv.-iiion  raiso'im-b'e,  pour  quelque  teins  du  moins  do  la  propriété,  dont  la 
stabilité  est  d'une  grande  importance. 

Je  pons.;  va  i^ans  dir^,  que  l' mtorité  do  Troplon^,  en  dit  plus,  en  peu  do  lignen 
que  tout  ce  que  certains   autour-  se   sont  complu  à  répéter  les  uns  aprè^   les 

"^ "  ■  "  r 1—  .;  ■■j—iv  -jut-jr  j-f-    .rîiir  ranger  .ivre  iUi,  an 

côte  de  In  raison,  de  Injustice  et  de  In  pliih  sophie, .        dmence  d'un  texte  for 
de  la  Ici,  que  d'accepter  rann  les  soumettre  à  l'annlyso  raisonné*',  les  assorti» 
«rues  de  quelques  aiiteuis  qui  se  bornent  i\  les  faire,  ou  qui,  pour   appuyer  leur 
•  Witiment,  mottent  la  substitution  et  le  ddéinommi»  en  8(ène,  U\  où  il  n'en  «.st 
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^"  wwaJ''"'f"<="'"'^°^  question.     Je  me  contente  donc  de  lire  les  quelques  liir„cs  do  Trop- 
xAmi      '""^  q"'aiipui<3  Deiiiolombe,  et  de  lésuincr  toute  ma  pensée  danslenr  opinion  si 
oxactcment  exprimée  et  bien  mieux  rendue  que  je  ne  le  pourrais  faire. 

"  No.  271.     Que  dirons-nous  de  la  clause  portant  défense  d'aliéner  par  vente 
é;bange  ou  engagement  pendant  un  certain  temps?  Les  opinions  sont  partagées. 
Mais  je  ne  vois  rien  qui  vicie  cette  condition,    qui  souvouî   osL  iiqcée  pa"    le 
testateur  poui   de  ii-nnes  raisons   de   prévoyance,   d>i  coiiv.inance,  d'ocoTioniie 
domestique.  Le  donateur,  en  donnant  un  immeuble  à  nm  !H.,^onno  do  sa  famille, 
peut  cep^endant  éprouver  du  regret  de  la  voir,  de  son  vivant,  sortir  des  mains  do 
celui  qu'il  oonsidôro  comme  un  autre  lui-môiho;  il  lui  impose  .l'ors  l'cblicMtH  c 
de  ne  pas  aliéner  do  son  vivant.     Dans  d'autres  circonstances,  le  testateui*  peut 
craindre  que  le  légat.m-e  ne  soit  trop  pressé  de  j  >uir  et  or.  il  n'abuse  du  droit  de 
proprié:é   dont  il   le  gratifie,    pour   l'accoutumer  A    ôtre    propriétaire,   pour 
l'affectionner  i\  sa  propriéîc,  il  lui  impose  la  condition  de  la  garder  penja!>: 
cinq  ans.     Ne  sont-f-e  pas  là  des  mesures  sn.ves  of  ..rudentes?     i'otir.  uoile. 
repoua-er  avec  une  sévérité   ^ans  régie  ;     La  proii.hitioî.  d'aliéner  n'er,t  contée 
contraire  à  la  liberté  qu'autant  qu'elle  est  absolue,  c'est  alors  seu'.tont  qu'elle 
est  considérée  comme  non  écrite."* 

J'ajouterai  pourtant  que  ce  n'est  pas  parce  que  Troidong  et  Demolombe 
P'i.fcent  air  si,  q„o  j.,  ,oe  décide,  mais  parce  que  leur  sentiment  étant  d'accord 
avec  ce  que  je  pcnsu  ùtro  vrai,j„  les  cite  comme  appui»,  et  non  comme  autorité 
à  laqujîl .  1  me  faille  me  soumettre.  En  pareille  ïnatiérc,  je  ne  me  ooumets  qu'à 
un  texf.e  tio  la  loi,  ou  d'ordonnance.  Je  pense  donc  que  le  jugement  de  la  Cour 
de  preniiùre  instance  devrait  ôtro  infirmé,  et  la  défense  en  droit  renvoyée. 
Le  juge  Aylwin  a  prononcé  le  jugement  comme  suit  : 

La  Cour  *  *  *  "  Considérant  que  le  testamchl  de  feu  Joseph  G.  Tou- 
rangeau, en  date,  à  Québec,  du  six  juin,  mil  huit  cent  cinquante-cinq,  devant 
Mtro.  F.  L.  Gauvreau,  et  son  confrère,  Notaires,  il  est  expressément  ordonné 
que  8C8  enfants,  au  nombre  desquels  est  l'appelant  en  celte  cause,  ne  pourraient 
en  aucune  manière,  engager,  aflocter,  hypothéquer,  vendre,  échanger,  ou  autre- 
ment, aliéner  le»  biens  immeubles  étant  dans  leurs  lots  respectifs,  d'après  les 
pirlages  fait=,  au  dit  testament,  .ju'après  vingt  ans,  à  compter  du  jour  du  décès 
<lu  dit  testateur  ;  sous  peine  de  nullité  de  tout  actes  qu'il»  feraient,  contraires  A 
la  dite  intention  du  testateur. 

"  Attendu  qu'il  n'y  a  rien  qui  vicie  cette  condition,  qui,  a  sans  doute,  été  im- 
posée par  le  testateur,  pour  de  bonnes  raisons  de  prévoyance,  de  convenance  ot 
d'économie  domestiijue. 

"  Attendu  que  les  soldes  clauses  irritantes  dans  les  dispositions  entre-vifs  ou 
tostamonttvros,  sont  colles  impossibles,  ou  qui  sont  contraires  aux  lois,  ou  aux 
ujcturs.  Que  la  condition  imposée,  par  un  testateur,  à  sa  libéralité  dnns  le  but  de 
rendre  les  immeubles  par  lui  légués  insaisissables  par  les  créanciers  du  légataire, 
n'est  ni  impossible,  ni  prohibée  par  la  loi,  ni  contraire  aux  muMirs. 

"   AttHHillI  nnn  lit  /><in<Ii(!/^..  .In  ,1'.»  L.™„  .„'.._•  — •__   -....._       i  i 

" ''^  "^  '-S"  •' ^~  "Ci:  .-sutn-  cîiiïSG  qu  une  mesufe 

sage  et  prudente;  et  que  la  prohibition  d'aliéner  doit    M  ^  réputée  équivaloir  à 
une  clause  d'insaisissabilité  temporaire. 


OTroplonc-    •onallon»  entre  vifi,  no.  271  :-.p   -oiop       jo.  301,  jmqn'è  303. 
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"  Attendu  (juo,  par  le  jugement  rendu  A  Québec,  le  cinq  Mai  dernier,  (1852), 
de  la  Cour  de  première  instance,  la  dite  défense  on  droit  de  l'Intimé  a  été  main- 
tenue, et  la  dite  opposition  de  l'appelant  a  &.é  renvoyé',  il  y  a  mal  jugé.  Il  est 
ordoni.é  que  le  dit  jugement  soit  infirmé  ;  et  procédant  à  rendre  le  jugement 
du  Tribunal,  il  est  ordonné  que  la  dite  défense  en  droit  soit  renvoyée  avec  dépens 
tant  en  appel  que  d-.uu  la  cour  de  première  instance.  Et,  enfin,  il  est  ordonné 
remise  du  dossier  à  la  Cour  Supérieure  à  Que'uce, 

D'menticntïbus,  Mr.  le  Juge  Duval  et  Mr.  le  Juge  Meredith. 

Jugement  infirmé. 
Camnlt,  Langlois  cl  Angers,  pour  l'Appelant. 
Bdlcau  et  Jolicœur,  pour  l'Intimé. 
(f.w.t.) 


SUPERIOR  COURT. 

MONTREAL,  30th  JÏÏNK,   1863. 

Coram  Monk,  A.  J, 

No.  2308. 

Dcnh  vs.  Crmoford 


Held  ;— That  tlic  douaire  coutumier  iIots  not  affect  a  more  uiidlviaeii  interest  or  share  in  real  pro- 
perty, wlieresucli  property  is  sold  by  licitatht  forcée,  tlio  offnat  of  tlie  licitatiou  boiiiç  to  con- 
vert the  right  of  dower  on  tUii  laud  to  a  claim  on  the  money»  resulting  from  the  sale  of  the 
property  ;  and  this  even  in  the  case  of  a  tiers  acquéreur. 

This  was  an  action  to  recover  from  the  defendant  an  undivided  tenth  of  a 
farm  owned  by  him  in  the  vicinity  of  Montreal.  The  plaintiti"  claimed  to  be  the 
assignee  of  the  widow  and  children  of  one  Etienne  Nivard  St.  Dizicr,  who  wore 
alleged  to  be  entitled  to  the  property  as  being  affected  with  the  Douaire  Coulu^ 
micr  resulting  from  the  marriage  of  Mr.  and  Mrs.  St.  Dizier,  at  tlio  city  of  New 
York,  in  the  year  1817;  St.  Dizier,  by  riglit  of  inheritance,  having  become  pro- 
prietor of  an  undivided  fifth  of  the  farm  by  the  death  of  his  father  in  1820. 

The  defendant  pleaded  several  pleas,  by  the  first  of  which  (tliat  on  wliieh  the 
fato  of  the  action  turned)  the  defendant  alleged: — "  That  ho  acquired  the  real 
estate  in  the  said  declaration  describi'd  by  deed  of  sale,  executed  on  llm  20th 
day  of  December,  1842,  before  «Juy  and  his  colleague,  notaries  public,  by  the 
widow  and  heirs  of  the  late  Joseph  (!hapman,  in  his  lifetimo  of  tiio  City  of  Mon- 
treal, merchant  and  brewer,  to  and  in  f  ivor  of  the  said  defendant,  a^  will  more 
fully  appear  by  referen.  e  to  an  authentie  copy  of  such  deed  of  sale  herewith  pro- 
duced and  fyled,  and  to  which  the  said  defendant  particularly  refers,  as  forming 
part  hereof. 

That  the  said  Joseph  Chapman  ai'(]uired  the  said  nsal  estate  at  a  sale  bv  forced 
licitaiion,  lici/dl  ion  forcée,  made  and  had  on  the  lOtli  day  of  February,  18J4,  in 
a  certain  cause,  bearing  the  number  IS'iOamong-t  the  records  of  the  llion  Court 
of  King's  BiMith  for  tho  dintiiclof  Monirôai,  vihuiein  Erieriih)  Nivard  Si.  Dizier, 
gentleman,  residing  in  the  town  of  Montreal,  in  the  di-trlot  of  Montreal,  was  plain- 
ti(V,  and  Dame  Mario  Anno  Magnan,  widow  of  the  lale  Eiionne  Nivard  St.  Dizior, 
B'q.,  residing  in  thesai*!  town  of  Montreal,  as  commune  en  hiena  with  her  said  hus- 
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band,  Joseph  St.  Dizier,  gentleman,  residing  in  the  said  town  of  Montreal  Mie* 
Em, he  S:.  Dizier  spinster,  of  the  full  age  of  majority,  residing  in  the  said  town 
of  Montreal  «nd  Miss  Mane  Anne  St.  Dizier,  spinster,  of  the  full  age  of  maioritv 
residing  m  the  said  town  of  Montreal,  were  defendants  ;  and  Toussaint  Pothier' 
tt^;'«  ;?7l  ^-^  Edouard  S..  Dizier,  minor  child,  issue  of  the  marriage  of 
^.e  Ba,d  late  ht,enne  N.var  1  St.  Dizier,  Esq.,  with  the  said  Dame  M.rie  Innc 
Magnan,  res.dmg  m  the  said  town  of  Montreal,  was  intervening  party 

ihat  at  the  said  sale  last  mentioned,  the  said  real  estate  was  adjudged  to  the 
sa^i  Joseph  Chapman,  as  the  last  and  highest  bidder  for  the  price  or  sum  of 
•t.Olo  currency,  to  be  used,  the  said  real  estate,  by  the  said  Joseph  Chapman  as 
lus  own  absolute  property,  en  toute prypriété.  As  the  whole  will  more  fully  ap- 
pear by  reference  to  an  authentic  copy  of  the  judgment  or  sentence  of  adiudica- 
tion  m  the  said  cause  rendered,  herewith  produced  and  fyled,  to  form  part  of 
these  presents.  i     >.  ui 

That  by  reason  of  the  said  several  promises,  and  by  law,  the  rights  of  every 

kind  and  descr.pfon  of  the  said  plaintitf  Etienne  Nivard  St.  Dizier  and  of  aH 

persons  pretending  to  claim  by  or  through  him,  or  by  or  through,  or  as  resultinl 

rom  any  pretended  marriage  with  him,  ceased  from  and  after  te  date  os    h 

djad>cat.on  atoresaul,  to  be  upon  or  to  the  said  real  estate  or  any  portion  thereof 

or  in  anywise  whatever  to  eti;,ct  the  same,  and  thereupon  became  rights  o  or 

tTxT^-  ^"'"'  1  'r  "'■'  '^'■"'  "•  "'J"''"*''""  '"-^y  -  ^l-  -i^'  Etienne 
N>  ara  St.  Dizier  was  by  law  entitled  to.  and  that  consequently  the  pretended 

tS^t.?  T'''^^'°y^""''■''*-'  '^«'"«'"'•-.  "Pon  the  said  real  estate,  pre- 
t.  nd.d  to  b3  claimed  by  the  present  action,  by  reason  of  an  alleged  pretended 
ma,  nage  between  the  said  Etienne  Nivard  St.  Dizier  and  one  Mary  Ann  Jennys. 
<l.d  not,  at  he  time  of  the  institution  of  this  action,  and  does  not  now,  iu  any 

Sidmu  '-  ■*'"'  '''"''  "''  ''"'■'''"''''  '"''  "'^'"'■'^^  *'  "^'"■'•^•^^''  ^y  ^^'  ««i^ 

OciMET,  for  plaintirt;  argued,  (after  stating  piffling,  and  f.ctsl  (hnf  w).o»  ». 

efen,lant  really  relied  on  here  was,  that  i^^! LutiÂj^^^X^^^^ 
the  dower  a  pretension  that  was  wholly  unfounded  in  law.     îhe  procedu  ë  in 
vokec.  could  not  produce  any  greater  effect  than  a  <7.c.e^.  and  tl  e    ow  r    oï 
being  open  at  the  t  me  of  the  adjudication  it  was  quite  clear  thai  neith       I 
.or  a  hcuation  could  purge  the  land  of  the  right.     Ho  then  referred  the  Ou 

o  the  Consolidated  Statutes  of  L.  C,  ch.  49,  s.  5,  6  vol.  ;  6  Toulli.,  p.      ,    N  ' 

llùlTLTT'  m'  'Ï'-'  '''•  '"''  ''''  ''''  '''•'  ^"^'"-.  douaire  C 
page    21;  1st  Pigeau,  p.   720:  2nd  Pigeau,  p.  476;  Q^yoi,  Répertoire   VeZ 
Licuation  p.  539  ;  and  the  Ancien  De.u.art,  verlo  Licitati  n.  p,  Z^Il, 
He  admitted  However,  that  had  the  <lefendant's  auteur  been  a  Jpartaàean    hi" 

Hethune,  for  defendant,  subn.itled  the  following  points  •— 

of  the  widow  and  children  of  one  Etienne  Nivard  St.  Dizier^  is.  Lt  Z 
property  held  by  the  defendant  .'..  .....  «^,,,  ,,  .J^Z'^a^^lZ 
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"  mio;"  refeiToJ  to  in  the  declaration  "  ct  le  dem'mdcur  déclaré  propriétaire  de  I'l 
"  moitié  indivise  d'un  cinquième  du  dit  immeuble." 

The  declaration  alleges  that  ihe  luarriage  of  the  said  Etienne  Nivard  St. 
Dizier  took  place  at  the  City  of  New  York,  ii.  1817;  and  that,  bv  the  death  of  his 
father  in  1820,  he  became,  by  right  of  inheritai,co,  a  proprietor  "of  an  undivided 
fifth  of  the  property  in  question. 

On  tlie  part  of  the  defendant  it  is  pleaded  and  proved,  that  the  property  iu 
question  was  sold  by  licitation  forcée  on  tho  10th  of  February,  1824,  in  a  suitiu 
which  the  said  Etienne  Nivard  St.  Dizier  and  his  co-heirs  were  parties,  imd  ad- 
judged to  one  Joseph  Chapman,  one  of  the  defendant's  auteurs  for  £2015  cur- 
rency  '<  to  be  used,  the  said  real  estate,  by  the  said  Joseph  Chapman,  as  his  own 
absolute  property,  m  toute proj^yriétéP    And  the  pretension  of  tho  defendant  (as 
stated  in  his  pleas)  is:— "That  by  reason  of  the  said  several  premises  and  by 
law  the  rights  of  every  kind  and  description  of  the  said  Etienne  Nivard  St.  Dizier 
and  of  all  persons  pretending  to  claim  by  or  through  him,  or  by  or  through,  or  as 
resulting  frcm  any  pretended  marriage  with  him,  ceased  from  and  after  Uic  date 
of  such  adjudication  aforesaid,  to  be  upon  or  to  the  said  real  estate  or  any  por- 
tion thereof,  or  in  anywise  whatsoever  to  affect  the  same,  an  1  thereupon  became 
rights  to  or  atiecting  such  portion  of  the  said  price  or  adjudication  money  as  the 
said  Etienne  Nivard  St.  Dizier  was  by  law  entitled  to.     And  that,  consequently, 
the  pretended  right  to  cU8t.)mary  slower,  douaire  coutumicr,  upon  tho  said  real 
estate,  pretended  to  be  claimed  by  the  present  action,  by  reason  of  an  alleged 
pretended  marriage  between  the  said  Etienne  Nivard  St.  Dizier  and  one  Mary 
Ann  Jennys,  did  not,  at  the  time  of  tho  institution  of  this  action,  and  does  not 
BOW,  in  any  way  affect  the  said  real  estate  so  purchased  and  acquired  as  afore- 
said by  the  said  défendant." 

The  generaf  principle  of  law  invoked  hereby  the  defendant  is,  that  the  :.^/ht 
'A  an  heir  in  the  property  of  a  succession  is  a  mere  droit  indéterminé' unûl  after 
the  partage  of  the  estate,  and  that  he  is  not  considered  to  have  been  over  seizea 
of  anything  else  than  what  may  happen  to  fall  to  his  lot;  even  if  the  result'of 
the  partage  be  to  deprive  him  entirely  of  any  share  of  thj  re:tl  property  of  the 
succession  and  to  give  him  nothing  but  money.  And,  a^  u  consequence,  that  all 
hypothèques  and  piivilegcs  and  rights  generally,  create  J  i,.  respect  of  his  unde- 
termined share  in  the  real  property  of  the  succession,  Viuiish  and  become  ex- 
tinct, (so  far  as  such  real  property  is  concerned)  when  the  icsult  of  L\i6  partago 
is  to  leave  him  nolliiiig  but  moveables  : — 

Pothicr,  Succession,  chap.  4,  article  6,  sec.  1,  pages  206,  207,  Qno.  Ed. 

1st  Vol.  Les  Principes  do  la  Jur.  Fr.,  par  M.  Prévôt  de  la  Jnnnéa,  paye  100,  Ko.  84. 

2nd  Vol.  Do.,  i-age  115,  No.  390,  2iul  par.,  page  Ut,  No,  393. 

l8t  Vol.  Argou,  îàv.  2,  ch.  28,  pngo  508,  2mi,  par. 

1  Troplong  (Tcuti-)  No.  170,  pnge  248. 

1  Bourjon,  2nd  part  of  the  Titre  ,/m  sur,  ohap.  11,  sec.  .3,  No3.  35  and  30,  page  890. 

Dcmoloinbo,  6th  vol.,  aucocasions,  No.  304,  ct,  spq. 

*l"jot  ro.  Lkitûtiûn,  page  5i"t,  2ad  column,  2ud  par. 

2nd  Pigeau,  pages  401,  409.  470. 

3rd  Valin,  Oout.  de  la  aochelle,  pages  210,  211,  Nos.  213,  214, "aiS. 
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It  is  admitted  in  argument,  by  tb<3  plaintiff's  counsel,  tliat  tJie  general  prin- 
ciple invoked  is  applicable  as  amongst  the  copartageans  theraselve.*,  but  he  con- 
tends that  it  cannot  bo  made  to  apply  to  the  case  of  a  tm-s  acquéreur.  In  sup- 
port of  which  proposition  reliance  is  mainly  had  on  the  follawing  authorities: 

2n{l  Pigeau,  page  4V5. 

3r(l  Vol.  Grand  Coiit.,  page  730,  No.  10,. 

2nd  Bourjon,  Tit,  6,  sec.  3,  Noa.  15,  IC,  and  17,  pages  525,  52(1. 

No  one  can  f1;\y  tlni;  «hy  first  citation  contains  a  short  authoritative  statement 
in  support  ■ ..  lUo  jàaituiti  d  proposition. 

Boil!.,  /,  !jow2.  -,  i.i  stating  in  No.  17  that  he  considers  the  tiers  acquéreur 
has  a  ryht  to  retain  the  purchase  money  as  a  protection  against  the  custom;!  y 
dower  Oi  such  of  the  co-Ucitaiis  as  may  be  married,  (implying,  therefore,  that 
the  licitation  has  in  no  way  affected  such  dower),  bases  his  remark  in  thi» 
respect  on  the  proposition  he  lays  down  previously  in  No.  15,  that  the  effect  of 
an  adjudication  {no  matter  to   „''!,■  ;  ,.  procflcdino:  en   licitation  is  not  to 

affect  tlie  hypothèques  du  chef  des  co-licitam  in  any  way  "  elle  laisse  (he  says) 
donc  subsister  toutes  les  hypothèques:'  And  Feriiùre,  in  the  citation  relied  or- 
from  the  Grande  Coutume,  goes  further,  and  contends  (in  opposition  to  all  the 
authorities  cited  by  defendant)  that  t!ie  rights  of  the  wife  cannot  be  affdctetl  even 
by  an  ordinary  parta(,e.  But  he  is  obliged  to  admit  that  Maitro  Duplessis  holds 
(on  the  contrary)  that  tlio  only  recourse  is  a  claim  to  recompense  out  of  the  por- 
tion of  the  husband's  estate  not  subject  to  the  dower,  and  that  if  the  estate  prove 
insolvent,  the  wife  and  her  children  "  ne  peuvent  pas  en  faire  révoquer  le 
partage." 

lu  the  citation  from  Valin,  airea  ly  made,  (No.  215)  the  fact  that  Bourjon 
(altliough  agreeing,  as  per  citiUion  above  mule  from  first  volume,  with  oilier 
writers  as  to  the  legal  eff.'i^t  of  ;.ii  oixWnnry partctye  on  tlie%r  'Itèques,  S:c.,  cre- 
ated by  each  heir)  holds  me  opinion,  that  in  caces  of  /idta.to,!  a  different  rule 
ought  to  prevail,  is  noticed  :— Valin,  however,  laying  down  the  rule  to  bt-,  "par 
iden.Ué  de  raison  il  en  faut  'f''rc  futant  de  la,  licitation,  puisqu'elle  est  supplé- 
tive àparf-ige." 

Reference  may  perhaps  properly  be  made  here  to  Demolombc,  who  (although 
holding  th.it  the  general  effect  of  a  licitation  is  not  the  same  in  the  case  of  a 
«tranger  purchasing  as  in  that  of  one  of  the  co-lieitans  becoming  adjudimire  (5 
vol.  No.  272,  page  325.)  noverthnles"*  draw.,  tiie  distinction  as  rou^irds  the  hypo- 
thecary cr''.'=tors  of  the  co-licit'  <s,  and  she-.vs  iiicontestably  that  they  can  only 
claim  on  IL  price  o.  adjudicai  n  and  arc  not  "fondés  à  faire  au  tiers  adjudi- 
cataire sommation  de  j)ayer  ou  de  délaisser,"  ('>  vol.  No.  274,  pages  .327,  328, 
320)  and  ut  page  32U  ha  points  out  that,  inasmuch  as  the  purchaser  would  have  a 
plain  remedy  .  ^aiantie  against  'i!  the  heirs  6.  ould  tlie  hypothecary  creditors 
be  held  entitled  io  disturb  him,tho  effect  of  the  exercise  of  such  t  rem- dy  would 
be  to  destroy  all  that  the  law  intendr  1  rhould  bo  produced  bv  Mptartagc  of  a 
Ruccession, 

It  is  also  argued  by  plaiii  '•»  coun'^el,  thit  however  much  a  liciution  may  affect 
Ordifiary  nypaihcques  ihG  ^  .of  sLomary  duwer  caii  in  no  degree  be  affected 
by  it.    On  this  point  refe.      e  is      :.ectfully  submitted  to  the  following  autho- 
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nties  :-2nd  vol.  Prévôt  de  la  Jan,  page  15,  No.  390,  2nd  par.  (under  the 
article  Douauv)  in  speaking  of  the  ;,  .,rties  derived  by  direct  succession  (as  in 
this  case),  the  author  says  :-"  mais  ,  n'est  censé  succéder  qu'à  ceux  qui  lai  sont 
echmpar  le iwrtagc  avec  les  co-héritters."  and  at  page  118,  No.  383,  he  says  : 
"L'espérance  et  le  droit  de  h/envnepour  son  ihuaire  est  aussi  éteint  soit  par 
l'éviction  d<-   "héritage  qui  y  est  sujet,  ou  la  rksouTion  du  droit  que    le 

MARI  Y  AVAIT." 

Lebrun  (liv.  2,  ch.  5,  s.  1,  Dist.  2,  page  317,  Nos.  1  and  2)  says  that  the 
dower  may  suffer  2^réjudice  by  the  éviction  of  the  liusband  from  the  pro]>erty 
apparently  affected,  by  reason  of  an  aliénation  nécessaire,  which  he  says  may  be 
of  four  kinds;  amongst  the  third  of  which  he  classifies  that  of  the  licitation 
entre  co-kérétiers,  ou  co-propriétaires.      And  at  page  320,  No.  17,  he  again  refers 
to  the  licitation  as  so  affecting  the  dower  as  to  give  rise  to  récompense  à  la 
veuve  par  les  héritiers  du  mari  de  ce  que  la  licitation  soustrait  au  douaire. 
Uousseaud  de  Lacombo,  in  hi.s  Receuil  de  Jar.,  vo.  JJouaire,  page  238,  No.  8, 
says  also,  that,  récompense  is  due  to  the  widow  by  the  husband'slieirs,  Je  ce  que 
la  licitation  sou.xfrait  au  douaire.     Pothier  in  his  treatise  on  successions  (^loco 
ritato),  makes  no  distinction  between  an  ordinary  j^rtage  and  a  licitation,  and 
when  treating  specially  on  the  subject  of  dower,  (No.  04,  page  41,  Qrto.  Ed  ) 
says,  that  whore  the  property  1  'Id  by  the  husband  in  common  with  otliere  is 
adjudged  to  a  person  other  than  liio  husband,  the  dower  is  converted  into  a  claim 
on  the  money  that  the  husband  "  à  eu  pour  sa  part  dans  le  prix  de  la  licitation:' 
And  he  says  ^silli  reference  to  a  stran,/er  purchasing,.—"  lorsque  c'est  un  étranger 
'^ui  s'esO-em/a  adjudicataire  li  femme  ne  peut  pareillement  exrrckr  8on  dou- 
aire QUE  SUR  I.  V  part  de  SON"  MARI  DANS  LE  PRIX  DE  LA  LICITATION."       Ile  alsO 

add  (corroborative  of  what  Lebrun  says)  that  "  lu  licitation  est  une  aliénation 
NECESSAIRE,"  and  that  lor  that  reason  alone,  "  l'àéritar/e  cesse  d'être  sujet  au 
douaire,  lequel  est  transféré  au  jM'ix" 

And  the  Nouveau  Denisart,  vo.  douaire,  page  194,  No.  14,  endorses  to  the 
Litter  Pothier's  statement  of  the  law  as  specially  applicable  to  the  present  case. 

2.  The  marriage  of  Etienne  Nivard  St.  Dizier  is  not  legally  proved,  in  this 
that  (ho  certificate  produced,  although  (as  testified  by  the  professional  witnesses 
exni  d  at  New  York)  it  would  bo  received  in  the  New  York  Courts  as  "  legal 
eviden.o"  would  not  amount  to  ' 'vnclusive  jiroof  of  the  marriage." 

2.  The  share  of  Victoria  St.  Dizicr  (a  minor)  has  never  been  legally  as- 
signed. 

The  fo.l!owir-  i,ao  ll.>,  ju^^^ment  of  the  court:— "The  Court,  *  *  *  * 
"  considering  that  the  plaintilF  has  failed  to  prove  the  essent^l  aiiegafions  of  his 
"  declaration,  and  that  the  dcM,  ndanthath,  by  legal  and  sufficient  evi.k  .e,  cstab- 
"  hshed  the  allegations  and  averments  of  his  defence,  and  that  .,  .^uid  defence 
"  18  well  founded  in  law,  doth  dismiss  tlie  action  of  the  said  plaintiff,  with  costs." 

_   .  Action  Oisrnissed, 

Ommtl.  Afar! 


March 


.and,  for  Plaintiff, 


Denis 

vs. 
Crawford. 


Strach'in  Bethune,  for  Defendant. 
(8.  n.) 
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SUrERIOR  COURT. 
MONTREAL,  29th  SEPTEMBER,  186.. 
Coram  Bektuelot,  J. 

No  :  2255. 

FLECK 


STAUNES,  et  al.  and  ST.  CYR  T.  S.,  and  BROWN,  inlcrvcnin^  party. 
aw.D:-TI.at  it  is  not  competent  for  the  Shorlff.  in  a  case  of  saisie  arrêt  en  main  fierce,  to  scii^cor 
poroal  y  a.  ho  property  of  the  defendant  oirect,  in  the  hands  of  a  third  party  and  a  soi  urrso 

;Si:«a;,y  Tnts:^^"'  """^^"^^^"^  ^"'-'^"'  -  ■°°"°"  -^«  tj'that:,:rhn:; 

This  was  a  motion  by  the  intervening  party  tliat  the  seizure  made  in 
this  cause  by  the  Sheriff  of  a  quantity  of  Raihoad  Iron,  in  the  possession  of  ih. 
Tiers  Sa>s>,  and  claimed  by  the  intervening  party  as  his  property,  as  allerod 
m  Ins  mtcrvention,  bo  quashed,  annulled  and  set  aside  with  costs  to  the  inter- 
vening party,  on  the  ground  that  the  effects  were  corporeally  seized  as  the  alle<red 
property  of  the  Defendants  in  the  hands  of  the  Tiers  Saisi,  a  procedure  wholly 
unjustifiable  an.l  illcg  il  under  the  circuinstances  ;  the  duty  of  the  Sheriff  in 
such  a  case  b.ing  limited  to  simple  service  of  the  writ  of  attachment  on  the 
Tiers  Sam.  And  in  support  of  the  motion  reliance  was  had  on  the  doctrine 
laid  down  by  the  late  Chief  Justice  Rei  I,  in  pronouncing  the  judgment  of  the 
Court  of  Appeals,  m  the  case  of  Wood  and  Gates,  Stuart's  Report^  p.  536 

Per  Curiam  .-—It  is  impossible  that  the  Court  can  sanction  such  a  course  as 
has  been  resorted  to  in  the  present  case.  It  would  appear,  that  the  Sheriff,  in 
the  case  of  an  attachment  en  main  tierce,  not  content  with  the  mere  service  of 
the  writ  on  the  Tiers  Suisi,  which  was  all  he  could  do  legally,  has  ventured,  at  the 
suggestion  apparently  of  the  Plaintiff,  to  seize  corporeally  in  tho  possession  of  the 
Tiers  Sam  a  large  and  valuable  quantity  of  iron,  on  the  pretence  that  it  was  the 
Defendant's  property.  Such  a  proceeding  is  entirely  illegal,  and  the  seizure 
under  the  circumstances,  is  a  nullity.  The  motion,  therefore,  made  by  the 
intervening  party,  who  ..lairas  by  his  Intervention  to  be  the  owner  of  the  pro- 
perty seized,  is  maintained  with  costs. 

^         .    ,  Motion  granted. 

Cross  d'  Lunn,  for  Plaintiff. 

Lafrenaye  dh  Armstrong,  for  Defendants. 
Strachan  Bethune,  for  Intervenino-  party. 
(S.  B.)  °  ^     ^ 
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COUR  DU  BANC  DE  LA  REINE,  EN  APPEL., 

MONTREAL,      JUIN  1863. 

Coram  Aylwin,  J  ;  Duval,  J  ;  Meredith,  J;  Berthelot,  J.  A. 

JOSEPH  DOUTRE,  h  quul. 

Opposant  e?»  Cour  Inférieure. 

Appblant, 
et 

WILLIAM  ELVIDGE. 

Demandeur  en  Cour  Inférieure. 

Intimé. 

JnoBi-lo.  Quo  10  Shérif  no  donne  à  l'adjudicataire  untitro  valable  à  l'immeublo  décrété  ou'e» 
autant  quo  la  vente  a  lieu  sitprr  domino.  ' 

20  :  Quo  la  description  par  contenance,  insérée  dans  les  annonces  du  Shérif  dans  co  cas  n'est  nas 
une  garantie  de  la  quantité  oflbrte  en  vente  et  réellement  vendue 

^°  ''  ^"iTr^^H  "'"'«""■'  *  '"  ""r""'  ","'*""'  '"  "'""*  " •="  "'"- 1"'"'  fai^o'^aisir  et  vendre  le  mPn.o  ou 
Imllni!^       "mmeuble,  vendue  à  sa  propre  poursuite,  si  la  première  vente  a  eu  lieu  svpZ 

Le  jugement  dont  il  y  avait  Appel  avait  été  rendu,  dans  la  Cour  Supérieure 
k  Nelsonville,  district  de  Bedford,  par  Son  Honneur  M.  le  JugeMcCord,  le  13 
Octobre  1862,  et  était  conçu  dans  les  termes  suivants  : 

•'  The  Court  having  heard  the  parties  by  tlieir  Counsel  on  the  merits  of  th(^ 
Contestation  of  the  Opposition  by  the  said  Opposant  in  this  cause  fyled  exa- 
mined the  pleadings  and  evidence  of  record  and  duly  deliberated,  it  is  adjudged 
that  the  Opposition  of  the  said  Opposant  be  and  the  same  is  hereby  hence  din- 
missed  with  costs  distraits  in  favour  of  James  O'Halloran,  Esquire,  Attorney  <if 
the  said  Plaintiff  and  Contestant." 

En  vertu  d'une  Exécution  émanée  de  la  Cour  Supérieure,  district  do  Bedford 
dans  une  cause  No.  170,  où  l'Intimé  était  l'emandour  contre  John  B.  Reynolds' 
le  Shérif  saisit  divers  immeubles,  comme  appartenant  au  Défendeur  et  entr'au  - 
très  le  suivant,  savoir  ; 

''Firstlj/.    The  equal  undivided  half  of  the  south  half  of  a  certain  tract  of 
land  known  as  lots  numbered  seventeen  and  eighteen  of  the  first  range  o 
Foucault  or  Allard's  Manor;  bounded  the  Whole  of  the  said  tract  as  follows, 
to  the  north  by  lot  number  nineteen,  to  the  south  by  lot  number  sixteen,  towardt 
the  east  by  lot  number  thirty-eight,  in  the  second  range,  and  by  other  lots  in 
the  said  second  range,  containing,  said  undivided  half  of  said  south  half  of 
said  ht,  forty-nine  acres  half  a  rod  and  twelve  perches  in  superficies,  more  or  lets 
—icith  also  all  the  buildings  that  may  stand  irected  on  tlw  undivided  piece  or 
■parrel  of  land  and  premises." 

C'est  à  la  sîusie  et  vente  do  l'immeuble  ci-dessus  décrit,  que  l'Appelant,  en  sa 
qualité  d'Exécuteur  lestamentairo  do  feu  Pierre  Doutre,  forma  son  Opposition 
afin  de  distraire,  fondée  sur  les  allégués  suivants  :  Que  par  un  acte  do  vente 


•itr=  ucL-rcî,  i;iit    au  UIC    ftU 


Do  ut 


re,  pur  David  Browne,  Shérif  du  dis- 


trict de  Bedford,  passé  le  i'O  D,  ocmbre  1859  il  fut  -lé.daré 
Inngue  anglaise* 


comme  suit,  en 


Voi;.  vu. 
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Soutri', 
et 

ElvWgr. 


"  Whereas  on  the  8th  day  of  July  1859,  a  oortaiu  Writ  of  Execution  of  Our 

Lady  the  Queen,  was  issued  out  of  the  Circuit  Court  for  the  District  of  Bedford 

holding  civil  pleas  in  the  said  District,  at  the  suit  of  William  Elvidge,  of  the 

Parish  of  St.  Kdmi,  in  the  District  of  Iberville,  farmer,  Plaintif!'  against  tie 

lands  and  tenements  of  Lucy  Adela  Reynolds,  wife  of  Jacob  Young  the  tiiird 

of  the  Parish  of  St.  Thomas,  farmer,  and  by  the  said  Jacob  Young  the  Third' 

thereto  present  and  specially  authorized  for  all  and  every  the  purpose  thereof 

and  Jacob  Young  the  Third,  Defendant,  to  mo,  (said  Sheriff)  directed,  which 

said  Writ  afterwards,  to  wit  :  on  the  said  8th  day  of  July  1859,  was  to  nie 

delivered  in  duo  course  of  law  to  be  executed,  by  virtue  of  which  said  writ  I, 

the  said  Sheriff,  did  seize  in  my  hands  and  take  in  execution  as  belonging  to  the 

said  Defendants  :    "  The  equal  undivided  half  of  the  south  half  of  a  certain  tract 

"of  land  known  as  lots  number  seventeen  and  eighteen  of  the  first  range  of 

"  Foucault  or  Allard's  Manor  ;  bounded  the  whole  of  the  said  tract  as  follows  : 

"to  the  north  by  lot  number  nineteen,  to  the  south  by  lot  number  sixteen, 

"towards  the  west  by  the  River  Richelieu,  and  towards  the  oast  by  lot  number 

"  thirty-eight  in  the  second  concession,  and  by  other  lots  in  the  said  second  con- 

"  cession,  containing  »aid  undivided  fuilf  of  said  south  /uilf  of  mid  lots,  forty 

"  nine  aa-cs  half  a  rod  and  twelve  perches  in  superficies  more  or  Icsn,  with  also 

"  all  the  huildini/H  tluil  may  stand  erected  on  the  said  undivided piccA  or  jxirce/ 

"  of  land  and  2>rcmises,"  and 

"  Wiiereas  I,  the  said  Sherifi,  having  so  seized  into  my  hands,  and  taken  the 
said  undivided  piece  or  parcel  of  land  and  premises  in  execution,  did  cause  the 
same  to  be  advertised  and  publishe.!  according  to  law,  to  be  sold  and  adjudged 
to  the  highest  bidder,  at  the  parochial  church  door  of  the  Parish  of  St.  Thomas 
on  the  14th  day  of  December  instant,  at  the  hour  of  ten  of  the  clock  in  the 
forenoon,  and  the  said  undivided  piece  or  parcel  of  land  an^l  promises  being  then 
and  there  p>it  up  to  sale  in  the  usual  manner,  Pierre  J>,utro,  of  the  City  of 
Montreal,  Ewpiire,  Advocate,  became  the  purchaser  thereof,  being  the  best  and 
highest  bidder  ut  and  for  the  i)rice  or  sum  of  one  hundred  and  sixty-one  pounds 
current  money  of  tlie  Province  of  Canada  aforesaid. 

"  Now  in  order  to  convey  the  said  undivided  piece  or  parcoi  of  land  and 
premises  and  to  confirm  the  purchase  ttioreof  to  the  said  Pierre  Doutri,  his 
heirs  and  assigns,  know  all  m(>n  by  tbaso  presents,  that  I,  the  said  David 
Browne,  Hliorill',  as  aforesaid,  by  virtue  of  the  said  Writ  of  Execution  and  of  m. 
said  office,  and  for  and  in  consideration  of  the  wiid  sum  of  iJlOl.  0.  0,  to  mo  by 
the  said  Pierre  Doutre,  at  or  before  the  execution  hereof,  in  hand  paid,  the 
receipt  whereof  I  do  hereby  acknowledg,  ,;»nd  therefore  du  acquit  and  discharge 
tiic  said  Pierre  Doutre,  his  hoirs  and  assigtis,  have  granted,  t)arg.iiiie(l,  sold 
and  convoyed,  and  by  virtue  of  the  said  Writ  of  Execution  an.I  those  presents 
do,  as  much  as  in  mo  is,  and  1  lawfully  may  grant,  bargain,  sell  and  oonvoy  to 
the  said  Pierre  Doutre,  his  heirs  and  assigns,  all  the  said  undivided  piece  or 
parcel  of  land  and  promise»  herein  before  mentioned,  situato,  lying  and  !>oing  us 
aforesaid,  and  also  all  and  »ini,'uiar  the  right,  title,  interest,  property,  claim  and 
demand  whatsoever,  of  me  llio  said  Shorill',  by  virtue  of  llio  Writ  of  Kxe.ulion 
aforesaid,  of  in  ai.d  to  the  same  and  every  part  and  parcel  thereof,  tu  have  and 
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o  hold  all  the  said  piece  or  parcel  of  land  and  premises  in  and  by  these  presents 
bargained,  sold  and  conveyed,  and  every  part  and  parcel  thereof,  with  all  and 
«very  of  its  appurtenances  unto  the  said  Pierre  Doutre,  hi^eirs  and  assigns,  to 
the  only  proper  use,  benefit  and  behoof  of  the  said  Pierre  Doutre.  hi.,  heirs  ind 
^issigns  for  over,  and  to  and  for  no  other  use,  intent  or  purpose  whatever,  under 
such  rents,  duties,  dues  and  services  as  the  said  undivided  piece  or  parcel  of 
land  and  premises  may  be  subject  to  and  liable  for,  "-ainsi  que  le  tout  apparais, 
sait  plus   amplon.jnt   an  .lit   titre,  produit  avecl'Opposition  ;  quo  le  dit  fou 
1  lerre  Doutre  dtant  en  possession  Idgalo  et  réelle  du  dit  immeuble,  en  vertu  du 
titre  en  question  avait,  le  IC  Janvier  1800,  vendu  lo  mùmo  immeuble  à  David  S 
Clark  ;  que  e  22  décembre  1800,  le  dit  Pierre  Doutre  fit  Ison  testament  insti- 
tuant  1  Appelant  son  exécuteur   testamentaire;  que   le  9  février  1801   le  dit 
Pierre  Doutre  est  mort;  que  le  dit  David  S.  Clark  ayant  négligé  ou  refusé  de 
payer  son  prix  d'achat,  l'Appelant  avait  obtenu,  le  30  Mars  1801,  un  Jugement 
devant  la  Cour  Supérieure  à  Montréal,  résiliant  lo  dit  acte  do  vente  et  réinté- 
grant 1  Appelant  dans  la  propriété  et  la  possession  du  dit  immeuble  ;  que  le  dit 
immeuble  vendu,  comme  dit  est,  par  le  Shérif  au  dit  feu  Pierra  Doutre  puis 
revendu  par  ce  dernier  au  dit  D.  S.  Clark  et  remis  à  l'A.)pcl«nt  par  ledit  Juge- 
ment, étnit  1...  même  quf  cdni  saisi  en  premier  lieu  {firstly)  par  l'Intùro  sous  la 
môme  description  cpic  celle  contenue  dans  le  titre  du  Shérif,— et  .ju.,  i  Appelant 
était  bien  fondé  k  demander  que  lo  dit  immeuble  fût  distrait  .le  la  dite  Saisie. 

L'Appelant  produisit  avec  son  Opposition  toun  les  documents  auxquels  il'  y 
était  fait  allusion.  ' 

L'Intimé  contesta  cette  Opposition  avec  les  moyens  suivants  :  Que  le  12  U&ti 
IBÔO,  J(,hn  Greene,  .pii  était  alors  en  possossii.n,  comme  propriétaire,  do  tout  le 
morceau  -le  terre,  dont  la  moitié  indivise  mainUMiant  saisie  faisait  partie,  avait 
nvec  Luoy  Uissell,  sa  foraine,  par  deux  actes  de  vente  portant  l-.  mômedaU)  l'un 
en  faveur  <lo  Jacob  Young  the  Third,  l'autre  en  faveur  do  Luoy  Adela  Ueynolds 
sa  femme,  vendu  au  dit  Jacob  Young  the  Third,  avec  une  plus  grande  étendue  .I*i 
terrain  la  moitié  indivise  du  morceau  de  terre  décrit  «t  réclamé  par  l'Appelant" 
.'t  iV  Luoy  Adela  Koynolds  l'autre  moitié  indivise  .lu  môme  morceau  de  terre' 
avec  une  plus  grande  étendue,_de  sorte  que  les  dits  Jacob  Young  et  sa  femme 
devinrent  propriéUirei,  par  in.livifl,du  morceau  .le  terre  réclamé  par  l'Appelant 
dont  une  moitié  indivise  eat  saisie  en  cotl«  cause  ;  que  o.»  ventes  furent  faites 
pour  le  prix  de  *8B0  p<Hir  chaque  partie,  avec  hypothèque  .le  bailleur  de  fonds- 
■pie  le  20  Janvier  18«8,  le  dit  John  (Jreei...  aval'  tranflp..rlé  «u  demandeur  id 
la  somme  do  £187  10  .)  \  lui  .lu..,  par  Jnc.b  Y.n.ng,  pour  bainnco  du  dit  pru 
de  vente,  2f.  une  même  somme  .le  187  10  0.   è   lui  .lue  par  Lucy  AJela 
Keynolds,  pour  balance  du  .lit  prix  ,U  vente;  ,pin  cotte  -iorniér..  nyant  négligé 
-le  payer  le  dit  prix  .le  vonto.  l'Intimé  avHJt  .d.tomi,  en  vertu  .lu  .lit  Transport 
un  Jngom-nt  en  exécution  duquel  il  avait  fait  saisir  et  Ton.lro  la  moitié  in.Uvisil 
.lu  morceau  ,lo  terre  dont  l'autre  moitié  in.liviso  est  maintenant  «oui  saisi*  en 
-,-t- ,    yj-^  :c  n::cnr  na  vonau  RU  .îii  i'ioho  lî.iutro.jueia  nioitic  îndivUo 
appartenant  à  l'épouse  .lo  Jacob  Young  ;  que  ce  dernier  nyant  aussi  négligé  do 
paver,  rintimé  avait  obtenu  jugement  oimtre  le  Défendeur  o«  cttte  cause,  commo 
tior».dét<'iit«ur.lc  ladite  moitié  indivise  «pparlonantoi-tlevant  i  Jaoob  Young,  en 


Uouiro, 
ot 


t 


260 


COUR  DU  BANC  DE  LA  HEINE,  1863. 


Dont    . 
et 


exécution  duquel  jugement  la  saisie  en  cette  cause  avait  été  pratiquée  ;  que  le 
dit  l'ierro  Doutro  levait  acquis  que  la  moitié  appartenant  à  Lucy  Adela 
Keynoids  et  que  !a  moitié  app.irtenant  à  Jacob  Young  restait  à  vendre. 

A  ces  moyens  de  contestation,  l'Appelant  répondit  :  Que  lors  de  la  vente  du 
14  Décembre  1859,  lo.  dit  feu  Pierre  Doutro  av^it  acheté  un  corps  certain, 
"  containing  sa'.l  undivided  half  of  sn id  svuth  half  oj  said  lots,  forty  nine  acres 
half  a  rod  and  twelve  jierches  in  sxiperjicies,  more  or  less,  with  also  all  the  buildings 
thit  may  stand  erected  on  the  undivided  piece  or  parcel  of  land  and  premises'"  : 
que  ni  le  dit  Pierre  Doutre  ni  aucun  des  enchérisseurs  à  la  dite  vente,  n'était  tenu 
de  savoir  l'étendue  de  tout  le  morceau  do  terre  contenant  la  portion  indivise 
mise  en  veute  ;  que  le  seul  intérêt  qu'avait  le  dit  Pierre  Doutre,  ainsi  que  tout 
autre  enchérisseur  était  de  connaître  l'étendue  ou  la  quantité  du  terrain  ofTert 
en  vente,  laquelle  étendue  ou  quantité  était  de  49  acres,  une  demi  rod  et  12 
perches:  que  depuis  les  asquisiiions  faites,  en  1850,  de  John  Greene  par  Jacob 
Voung  et  sa  femme,  les  dits  49  acres,  avec  les  bâtisses  érigées  avaient  été  en  la 
possession  commune  de  ces  derniers  ;  que  le  Jugement  obtenu  en  cette  cause 
contre  le  Défendeur  John  B.  Reynolds  avait  été  obtenu  par  fraude  et  déception  ; 
que  le  dit  Jugement  étant,  quant  à  l'Appelant,  res  inter  alios,  ne  pouvait  pns 
f-tre  mis  à  exécution  contre  les  intérêts  do  l'Appelant;  que  le  Défendeur  n'avait 
janiH's  possédé  le  dit  immeuble  et  ne  pouvait  pas  être  appelé  à  le  délaisser  en 
justice  ;  qu'on  conaéquenee  le  Jugement  dont  l'Intimé  poursuivait  l'exécution  était 
nul  et  sans  valeur  à  l'égard  du  dit  imuiuubio  et  de  l'Appolmt;  qu'après  la  vente 
faite  par  le  Shérif  au  dit  l'ierre  Doutre,  le  14  Décembre  1859,  de  49  acres,  une 
demie  rod  et  12  perches  de  terre,  il  no  restait  plus,  dans  le  premier  rang  de 
Foucault,  aucui.  terrain  appartenant  à  Jacob  Young,  sa  femme  ou  le  Défendeur  ; 
qu'un  jugement  ayant  élé  rendu  à  Nelsonvillc,  par  la  Cour  de  Circuit,  le  21 
Juin  1859,  dans  une  cause  où, ira  Taylor  étnit  Demandeur  contre  le  dit  Jacob 
Young  the  Third,  une  exécution  contre  les  terres  de  ce  dernier  serait  émanée  do 
la  dite  Cour  dans  la  dite  tauso  et  le  Shérif  aurait  saisi  (entr'autres  choses) 
lo  dit  morceau  de  terre,  savoir  leH  quarante  neuf  acres,  une  demi-rwi  et  l2 
perches  qui  avaient  été  précédemment  vendus  audit  Pierre  Doutre  ;  que  le 
jour  de  la  vente,  dann  la  dite  chubo  de  Taylor  contre  Young,  savoir  le  7  Mars 
1860,  le  Domundeur  (l'Intimé)  étant  présent,  enchérisseur  et  même  acquéreur 
de  l'un  dos  lots  saisi»  (lo  lot  No.  2)  lo  Hhérif  aurait  à  la  commi^sauco  et  du 
consentement  do  l'Intimé,  refu»^  .le  mettre  en  vente  lo  morceau  Je  terre  ddorit 
No.  Un  {firstly)  dans  son  Procès- Verbal,  iiHvoir  les  4!)  acres  tt  une  demi  m? et 
12  perches,  en  question  on  cett.«  cause  "for  the  reason  that  the  said  ilesoribed 
"  lands  and  tenements  Mug  purcol  number  oDe  had  been  previously  sold  by  me 
'■  (par  iui,  le  dit  Shérif  j  by  virtue  of  a  Writ  «f  /Wi  Facim  mwA  out  of  the 
"Huporior  Court  (Circuit)  f.r  the  histrint  of  Dedfonl.  number  imy-two,  where- 
"in  William  Elvidg«  -vug  Pjuiniiff  w»d  Lucy  A.  Keyneld»  wife  of  J*;ob  Young 
"  the  Thir<l  was  DefetKlant,"  faisant  par  lt\lo  dit  HMtlf,  allusion  à  lavent»  fait* 
s,  an  i'iï^.i  Doùtrô  <^t  «nirttJHtii  quii  iui  avait  vendu  ie  dit  moioeau  d«  tWTO' 
que  depuis  la  vento^ail.»,  par  le  Sbéiiff,  au  dit  Plone  Doutn-,  Um  ^it^  40  acre»', 
une  domi-ivrf  «t  12  perehet  déterre  avaient  été  possédé» suocwsivement  et  sans 
interruption  par  lo  dit  Pitne  houtre,  p«i»  |>»r  le  dit  David  8.  Clnrk  ot  ensuite 
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ledit  terrai„\vaitéTdp  sa  /p?^  tXTy  ''f  T  '''  ^'^"«  ^^'^ 
1850  le  dit  Défendeur  n'en  ^  rL  tol^f  ^«""«^  ««'^'"«'«^et  que  depuis 
les  vendeurs  dos  dits  Jacob  You  ""^11^.'^^  u  ^"^"^  ^*  "  ^^--«' 
Pl-  des  dits  49  acres  une  éeZfoÎo^H  trots  17  t  "^TTT  ''''''' 
premier  rang  do  Foucault-  nn'll  .    f  '        ^'  '°^  ^^  ^^  ^t  18  du 

pouvait  saisif  aucune Tr  ;ll  fT    1  ''  ^"  ^^'^''^  'l"^  '«  «''^"^  - 

vonle,  .„  vertu  du  J„g„„e„,  d„  dUtribLn,!    ?        ,      f""''''''  ''''  '»  ''''' 

aucun  intdiôt  h  faire  vendra  l'a„L  -.v  '''^  V  '  ""  P°"'''"'  «voir 
.on»,  oon,™.  S.r.n.l7:i:/„rW, I  :;C:  ;':7,^'»;  ™  r  """"'' 
Pni  pa,<  par  lo  dit  Tterro  D<,„t,e  ,„  Sb^r"  "^"^     "'  '"  ""'"^  ''" 

I.  J|««n<ité  offerte  c.  „„t,,  Loi,  «  .„,»,  „"     °"'  "  "'  "  "«  «""""«i'  1"» 

«.ait  .ieieu»,  «3.™    a  »     ad         ,"''°    '""V"  '"  "  '>"'"'^"'  I860, 

»c..  ebacun,  .„  .  J,„„  ial^tili  i  .  17  .St  ro7'*'  "'""•"•° 
vaitjaHiRis  former  40  ou  60  «ores  0„  tr.  '""""'  ''«  ^«^  acres  ne  pou- 
vente  par  Jol.u  Oreene  à  Jacob  Youn.?-  '     '  r'""  J""'!"'*""  «•''«"  da 

l'Hutre.  On  voit  d«n,  ce.  act  Zull  '"  V''''  ^'"'^  "^'^""'''"  <^^' 
f«n.me  une  c%ale  ,noili^  indîvt  d     a  m  U  .  •  T'     "^r^""""  •*"  """•''  «^  *  '« 

ost  en  poMe«.ion  de  es  «ctet  T  'l"i'l  "  '";"""  '"  ""'''  '''■  ^  •'"*î«"^ 
donnée  ...  Hhdrif.    8i  I«  S  Tnf    JL  ,      ^  r'' '^"^^  "  P""^ '«      -^ion 

jamais  vnm,  à  l'idda  de  «lisir  d'M,„.\Vr    V     ?  "*  '^'"'"•''  "  "«  ''"  ««'«it 

;.n«propH.t.dont;trr::::;^^^^^^ 

l.i«  iUi.. 1..         ._  _  I  otenaue.     JUo  shérif  nijf '•o'-ts'-'  — - 
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On  no  peut  pas  vouloir  que  des  tiers,  se  rendant  à  une  vente  judiciaire,  se 
fassent,  accompagner  d'un  arpenteur  pour  vérifier  les  calculs  du  mesurage  de 
l'ofiBcier  préposé  aux  décrets.  Les  tiers  ne  doivent  s'attendre  à  d'autres  risques 
que  ceux  résultant  du  phisott  du  moins,  dans  les  ventes  ordinaires. 

Pour  se  convaincre  que  Pierre  Doutre  a  bien  acheté  40  acres  une  demi  rod 
et  12  perches,  nous  avons  le  meilleur  témoignage  possible,  attendu  qu'il  procède 
de  l'ofiBcier  de  la  Cour  (le  Shérif)  et  que  ce  témoignage  n'a  été  sollicité  on 
aucune  manière.  Ce  témoignage  se  trouve  dans  le  rapport  fait  par  le  Shérif, 
sur  l'exécution  émanée  dans  la  cause  de  Ira  Taylor  contre  Jacob  Young  tho 
Third.  Là  aussi  le  Shérif  avait  reçu  do  fausses  directions,  dans  la  deBcription 
des  immeubles  à  saisir  ;  mais  il  n'rvait  pas  encore  eu  l'occasion  de  s'appercevoir 
de  l'erreur  qu'on  lui  faisait  commettre.  C'est  le  25  Octobre  1859,  que  le  Shérif 
procède  à  la  saisie,  dans  la  cause  de  Taylor  et  ce  n'est  quo  lors  de  la  vente  à 
Doutre,  lo  14  Décembre  1859,  qu'il  s'aperçoit  du  vice  de  description  ;  et  quand 
il  arrive  il  la  vente,  in  re  Taylor  &  Young,  le  1  Mars  1860,  il  déclare  qu'il  ne 
vend  pas  le  numéro  Un,  pour  la  raison  qu'il  l'a  déjà  vendu,  dans  la  cause  i>u 
William  Elvidge  était  demandeur  contre  Lucy  Adela  Reynolds. 

Dans  la  confusion  que  tendait  à  créer  les  termes  "  The  equal  undivided  half 
of  the  south  half,"  la  quantité  assignée  à  l'immeuble  était  lo  seul  trait  di' 
lumière  sur  lequel  les  tiers  pouvaient  s'orienter  ; — et  que  dit  le  Siiérif  relative- 
ment i\  l'étendue  do  l'immeuble  offert  en  vente  î  II  dit  que  la  partie  vendue  i  on- 
tient  49  acres,  une  demi  rod  12  perches; — containing  said  undivided  half  oj 
taid  south  half  of  said  lots  forty  nine  acres  half  a  rod  and  twelve  perches. 

L'Intimé,  malgré  ces  expressions  posiiivc»,  persiste  à,  dire  quo  la  moitié  seule- 
ment de  celte  quantité  a  été  vendue  à  Pierre  Doutre.  Mais  ce  qui  tendait  encore 
d'avantage  à  faire  croire  aux  enchériuseurs  que  c'était  49  acres  qui  étaient  ven- 
dus, c'est  que  tontes  les  bâtisses,  et  non  une  [lartie  indivise,  sont  mises  on  vente, 
"  icith  also  all  the  buildings  that  nay  stand  erected  on  the  said  undivideil 
piece  or  parcel  of  land  and  premises." (\) 


(1)  La  description  derimmcublo  est  identiquement  la  môme. dans  la  vente  fuite 
à  fou  Pierre  Doutre,  et  dans  la  saisie  contro  laquelle  l'oppusition  de  l'Appeliinî 
a  4té  faite,  ainsi  (ju'on  [>eut  lo  voir  en  comparant  comme  suit  : 

Vente  du  Shirif  à  Pierre   Doutre   du  \  Procès    Verbal   de  saisie    in    re    ir»j. 

Klvidge  vs,    ./.    B.  lieynolds,  ./.  Ihm- 
trt  opposant  . 

"  llio  equal  umlivided  Lnif  of  ihe 
ROUtli  half  of  a  certaiti  tract  of  Iniiij 
known  as  lois  number»  suvontuen  and 
eighteen  of  tlic!  first  range  of  Foucault 
or  Alinnra  Manor,  liouiided  tho  wlioli^ 
of   the  «aid   triiel  ns  I'oIIowr:    to  the 

liortli     liV  \'<\    nimilior    iiliulfon     (/>.tl>i< 


29  Décembre  1850. 

"  Tho  equal  undivideil  half  of  the 
ioutli  half  of  It  oertain  tract  of  land 
known  a»  lots  numbers  seventeen  and 
«ighteen  of  tho  first  range  of  Foucault 
cr  Allard's  Manor,  bounded  the  whole 
of  the  said  tract  bb  follows  ;  to  the 
north    bv  lot   niiriilinr   niiintoi'n.  to  tliu 


south   by  lot  number  sixteen,  toward»  i  south  by  lot  nundwr  sixteen,  towar 


the  west  by  tho  Hiver  Uiehelieu,  and 
towards  tho  "ast  bv  lot  number  thirty 


the  uaft  by  lot  niimber  t!\irty-eighi in  tin' 
second  range,  ami  by  other  loi«  in  the 
said  second  raiigo 
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ite  judiciaire,  se 
du  mesurage  de 
d'autres  risques 
es. 

s  une  demi  rod 
lu  qu'il  procède 
été  sollicité  en 
it  par  le  Sberif, 
cob  Young  th(- 
î  la  description 
le  s'appercevoir 
59,  que  le  Shérif 
rs  de  la  vente  a 
ption  ;  et  quand 
léclarc  qu'il  ne 
uns  la  cause  où 

undivided  htilf 
lo  seul  trait  d^ 
Shérif  relativt- 
•tie  vendue  lon- 
livided  half  vj 
Ivc  perches. 

la  moitié  seule- 
i  tendait  encore 
^ui  étaient  ven- 
mises  en  vento, 
said  nndividcit 


ins  la  vente  fuite 
1  de  l'Appeliui; 

lie  in  re  Wm. 
ftroldg,  J,  DvH- 

ed  hnif  of  I lu- 
tract  of  IhiuI 
I  soventotn  and 
go  of  Foucault 
nicd  tho  wiliili^ 
ullows:    ti>  llii' 

[ittlf  [ttllll^       t'.»;t!iC 

ixtwii,  towarii- 
irtj -eight  in  Uh^ 
hiT  h)W  in  the 


La  conduite  de  l'Intimé  est  bien  propre  à  faire  douter  si  ces  erreurs  sont  tout 
à  fait  involontaires.  Etait-ce  dans  le  but  d'écarter  la  concurrence  et  de  deve- 
nir le  seul  enchérisseur  possible  que  cette  confusion  est  maintenue  dans  les  sai- 
sies? Ce  qui  est  certain  c'est  que  le  Jugement  originaire,  dans  la  présente  cause, 
le  mùino  jugement  dont  il  poursuivait  l'exécution,  sur  la  propriété  de  l'Appe- 
lant,— il  est  certain  que  ce  Jugement  a  été  obtenu  par  fraude  ;  que  le  Défen- 
deur Reynolds  n'a  jamais  possédé  aucune  partie  du  dit  immeuble;  qu'îU'épo- 
que  où  ce  jugement  fut  rendu  (13  Février  18G1)  David  S.  Clark,  qui  avait  ache- 
té de  feu  Pierre  Doutre,  était  en  possession  actuelle  et  ouverte,  par  l'entrcmiso 
de  son  locataire,  le  témoin  Westovor.  Accusé  d'avoir  obtenu  ce  Jugement  frau- 
duleusement, l'Intimé  n'a  pas  fait  la  jdus  légère  tentative  pour  repousser  l'accu- 
sation. Il  laisse  en  preuve,  sans  contradiction,  le  fait  que  lioynolds,  un  étranger 
qu'il  a  capricieusement  choisi  comme  Défendeur,  dans  les  Etats-Unis  n'a  jamais 
posféJé  l'immeuble  en  question.  S'il  avait  une  action  hypothécaire  à  exercer 
c'était  contre  ledit  Pierre  Doutre  où  ses  repréientantsqu'ilout  fallu  agir.  Redou- 
tant sans  doute  l'exception  de  garantie  qui  lui  aurait  été  opposée,  il  a  cru  tour- 
ner la  difficulté  en  poursuivant  un  étranger,  (pii  ne  pouvait  avoir  aucun  intérêt 
à  le  gêner. 

La  responsabilité  du  Demandeur  poursuivant  lo  décret,  solennellement  consa- 
crée par  un  jugement  de  cette  Cour  dans  la  cause  de  Desjardins  eUMa  Banque 
du  Peuple;  cette  responsabilité  admise,  dans  les  cas  analogues  i\  celui-ci,  devait 
avoir  comme  conséquence  directe  de  soumettre  l'Intimé  .\  l'obligation  do  garan- 
tir l'Appelant  contre  lo  troubl»;  qu'il  aurait  pu  éprouver  de  la  part  des  tiers, — et 
le  Jugement  de  la  Cour  inférieure  la  méconnaît  dans  un  trouble  causé  par  lo 
garant  lui-même  ! 

Il  est  impossible  que  lu  système  de  la  Cour  Inférieure  et  la  doctrine  consa- 
crée par  cette  Cour,  dans  la  cause  do  Dosjardins,  puis.sent  co-existcr  concurrem- 
ment. En  appli(juant  la  doctrine  de  cette  Cour,  !o  Jugement  do  la  Cour  Infé- 
rieure ne  peut  recevoir  d'(;xéoution  utile,  puisque  si  rApi)elant  perdait  la  moitié 
do  l'immeuble  qu'il  a  cru  acheter,  l'Intimé  serait  contraint  de  rembourser  la  moi- 
tié du  prix  de  vente  payé  au  Siiérif.  Pour  corriger  l'erreur,  dont  l'Intimé  eat 
seul  coupable  et  responsable,  on  ouvrirait  la  porte  i\  de  nouveaux  litiges,  où 
l'Appelant  chercherait  à  se  faire  indenmiser  d'une  jicrte  occasionnée  par  la  faute 
de  l'Intimé. 

La  vente  faite  à  feu  Pierre  Doutre  i)ar  le  Shérif,  a  reçu  la  consécration  du  fait 
accompli,  par  uue  possession  do  trois  ans  et  l'Appelant  espère  que  cette  Cour 
verra,  dans  le  maintien  do  cet  état  de  chose»,  l'application  dci  vrais  principes,  lo 
respect  dû  aux  décrois  ot  ta  satisfactiou  dfi  tins  da  la  justice. 


eight  in  the  second  concession,  contain- 
ing mid  undivided  half  of  mid  south 
ha(f  if  said  lot»  fortu-ninr  acres  half 
a  rod  and  twelve  iH-rches  in  superficies 


contain- 

iny  snid.  undivided  half  of  said  south 
lM{f  of  said  lets  forty  nine  acres  /ta(/" 
a  rod  and  tuelve  perches  in  superfcics 
t}iOi\  tie  (iiiir,  >i  ah  tiiiiu  nil  the  Iniilningt 
_  that   mill/   stand  erected  on    the    un- 

divided piece  or  parctl  of  land  and\  divided  piece  or  parcel  of  land  and 
premises.  '  \prcmtses. 


i.vL*.  .    r/r  îr.TS,  wlTii  îltSG  t'7t*t  tAC  OHiiHiïiQS 

that  nuiy  stand  erected  on  the  said  un- 
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a.ren  avait  cru  , no  la  eon.onno  fût  telle  qnc  L  plafanU  por  ai  nt     1  n  '      a  U 
.«ut  une  on.  ère  si  l.ante  ;  par  con..,nent  ,„oV.rrcnr  ivant  fait  In" 
lo  prix  c  est  sur  lui  q.i'elle  doit-ùtro  réparée,  etc.,  etc.,  etc     ' 

'  Nons  MjoutionB  que  le»  vente.  juJieielle»  no  .e  rù|?lont  m,  toniours  con.n.o 
^  vo  ontau^s  ;  et  qn'an  lieu  qn'en  colK.-ei  on  .e  fie  fia  A  "  d'unp  ^  u^  : 
'■ellc«-l.l  on  contracte  .nr  la  toi  publi,j;,e  et  sur  l'a.H.rance  do.  plaça  d.  (»  d  „ 
<=omnn,n,^.nent  „n  «cbetenr  n'achùte  pa.  au  ],„.Hrd  et  qu'il  soit  ..,2.6  '  f 
nr  de  la  ..i.osc  if  sa-aU  iou>r,ois  tro,  n„le  Je  vouloir  Xin^lJun^lji^^;: 
«  .énpr  to,,  k.  Jonas  et  ce  ,u',7s  ,-onti.nnrnt.  Aux  dcV-rC^  qui  se  fo  t  HC H? 
tou.  cou.  qn,  enchérirent  n'ont  pas  v  les  I..rita,c.,  et  .ans  ';av.  r  r  i  U 
•s  on  aHKurcnt  «nr  les  placaMs  et  sur  la  «aisi.., "  etc!!  etc.,  etc. 

No.  0.  '*  Aussi  nous  avons  été  assuré  nuo  U  i.i.iînfa    i  '  i>    i-    t    .  • 
jngéo  raisonnable."  ^  ''"'"''  '"''  '  "■'j'><l"'«t«>rû    Cil 

lD«M,  p.  r,,o   ..  Si  l'aoqudreur  par  décret  peut  «^ir  en  i^arantio  contre  le  pour 

«nan t.  quand  la  .p.antlté  d'béritages  o„  de  mesure  eo.rttuo  dans  les    ffl!" 

ne  se  trouve  imp.  mm  m.  s, 

"  M«i-  IH  diWeulté  cor..i4e  .i  .çan-ir.  si  loi^qu'il  y  a  lieu  à  i'iuden.uité  l'adiu 
cbcatano  UoU  .o  pourvoir  .ur  le  prix  de  .on  adjudi'ctlon.  o«  .«.1  doit  toirt 
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cours  contre  le  poursuivant.  L'auteur  distingue  entre  le  prix  de  la  diminution, 
pour  lequel  ,1  renvoyé  l'adjudicataire  sur  les  deniers  par  lui  consignés,  et  les  frais 
qu  11  a  été  obligé  de  faire  pour  établir  le  défaut  de  mesure  ou  de  quantité,  pour 
*ison  desquels  il  le  renvoyé  contre  le  poursuivant,  ou  contre  les  opposants  qui 
ont  formé  la  contestation.  ^ 

"  Mais  dans  l'un  et  dans  l'autre  cas,  je  crois  que  l'adjudicataire  est  bien  fondé 
a  S3  pourvoir  sur  le  prix  de  son  acquisition,  quMnd  il  ne  serait  pas  encore  distri- 
bué aux  cé.mciers;  et  si  le  prix  est  consumé,  il  est  bien  fondé  :\  revenir  pour 
le  tout  contre  le  poursuivant." 

Idem,  p,  552.     "  Nouvelles  observations. 

"Dans  nia  pitmièie  observation,  j'ai  parlé  de  la  garantie  de  l'adjudicataire 
quand  il  y  a  défaut  de  mesures  ;  mais  je  n'ai  p,-,s  parlé  du  cas  de  l'éviction.        ' 

'Al  égard  du  poursuivant,  il  faut  distinguer  si  i'oviction  arrive  par  quelques 
delauts  de  formalités,  il  en  est  tenu." 

Tronçon.     Coutume  de  Paris,  p.  770. 

"  Si  un  adjudicataire  par  décret  d'un  l.érit.ige  saisi  et  mis  en  criées,  est  évincé 
.le  son  adju,lication,  les  parties  remises  eu  tel  état  qu'elles  étaient  auparavant 
ayant  payé  et  consigne  le  prix  actuellement,  pour  en  être  remboursé,  peut  dc- 
n^auder,  tant  avec  le  saisi  qu'avec  les  créanciers  opposantr  qui  ont  été  mi  en 
ordre,  et  remboursé  sur  le  prix  de  la  nouvelle  adjudication.  En  un  tel  cas,  qui 
arrive  -cuvent,  le  plus  sûr  est  de  faire  condamner  les  opposants  de  rapporter  le 
prix  qu  ils  ont  touché,  pour  être  rendu  à  l'adjudicataire,  lequel  oulrc  ce  que  nous 
yenom  de  dire,p>-ut  faire  condamner  le poursuimnt  en  criées,  à  lui  restituer  ce 
qu,  aura  tourné  en/rais  de  justice  et  d'ordre,  et  ce  qui  dé/audra  du  prix,  et  eu 

TOUS    SES    DEI'KNS    DOMMAGES    ET    1NTKRKT8." 

Laciiaize,  Expiopriation  forcée,  ï.  ]or,  p.  2,19,  No.  216. 

"Quand  Ja  loi  a  obligé  le  poursuivant  de  faire  insérer  dans  le  procôs-verbal  de 
sais.e  immob.liaire  la  contenance  au  moin,  approximative  do  chaque  pièce  saisie, 
elle  a  eu  un  but;  c  est  do  faire  connaître  d'une  manière  à  peu  près  exacte  la  va- 
leur de,  objets  S.1S1S,  parce  que  cette  valeur  se  calcule  nécessairement  sur  l'éten- 
due dont  se  composent  ces  objets." 

DuvERoiEii,  T.  1er,  p.  301,  No.  300. 

Idem,  T.  1er,  p.  418,  No.  317  :  'K,,  admettant  l'action  en  garantie  contre  le 
»rusi,j  H,  indiqué  les  moUfs  qui  ne  permettent  pas  de  l'exercer  contre  le  poursui- 
vant:  le  sami  est  un  vendeur,  ou  du  moins  il  doit  lui  être  assimilé;  la  position 
c...  poursuivant  repoiisso  au  contraire  l'assimilation.  Toutefois,  si  l'action  en 
garantie  qm  nait  de  la  venio  ne  pout-ètre  intentée  contre  le  créancier  oui.  pour 
obtenir  son  paioment,a  poursuivi  l'expropriatiou  de  son  débiteur  ;  ce  créancier  re,te 
sou  kresjHmsabilité  .fe  m  faute  s'il  a  comprh  dans  h  tninc  quelques 

P'.rt>on,  de  Inen»  qui  n'a2>partmaient pa»  à  son  débiteur;  lorsque  cette  erreur  ne 
peut-ftrr  attribuée  qu'à  sa  lùjrrrti  on  à  sa  né.jUgence,  vt  qu'il  n'a  point  ,lc  justi- 

•^.'l'!!''     *  V  ';''V"'^'*^"''  ('■'"'"f^''  '1  *'""'^"  "  *"•«'■'  M  consilirvr  comme  pro'- 
|/.-tcrâtfr.  ^\  v-i~  ics  arroti  y\\v%  tiium  in  note 


Idem, 

•eulomgnl  uue  «otion,  mais 


^{i) 


lant  celte  opinion.) 


p.  410,  No.  348.  "On  sait  que   l'obligation  de  garautio  prod 
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'•  L'exception  peut-être  opposée  à  tout  demandeur  en  revendication,  qui  est 
en  mCme  temps  successeur,  à  titre  universel,  du  vendeur;  ce  qui  comprend 
l'héritier  légitime,  le  légataire  universel,  et  le  légataire  à  titre  universel,  par  la 
raison  qu'ils  sont  tenus  personnellement  des  engagements  de  leur  auteur."     ' 

Idem,  p.  426,  No.  354,  in  fine.  •'  En  termes  généraux,  lorsque  celui  qui  a  le 
droit  de  revendiquer,  est  en  même  temps  tenu  de.  l'obligation  de  garantir,  le  droit 
ot  l'obligation  s'annullent  réciproquement." 
Les  prétentions  de  l'Intimé  étaient  exposées,  comme  suis  dans  son /actum. 
This  Appeal  is  from  a  Judgment  dismissing  Appellant's  opposition  in  the 
Court  below,  in  the  District  of  Bedford,  and  has  evidently  originated  in  a  mis- 
understanding  of  the  meaning  of  certain  forms  of  expression,  influenced,  probably, 
by  the  want  of  accuracy  in  the  use  of  words  in  drawing  the  Deed  upon  which 
Appellant's  opposition  is  founded. 

It  is  proved,  as  well  by  the  authentic  deeds  filed  by  Respondent^Papers 
Nos.  12  and  13  of  the  Record,  as  by  the  witnesses  examined  by  the  Appellant, 
that  John  Greene  and  Lucy  Bissel  his  wife,  were,  so  far  as  the  parties  here  are 
concerned,  the  original  owners  ;>ar  indtvù  of  the  south  half  of  the  tract  of  land 
spoken  of  in  this  case  as  Lots  Nos.  17  and  18  of  the  rirst  range  of  the  Seigniory 
of  Foucault  or  Allard's  Manor. 

It  also  appears  by  said  authentic  deeds.  Nos.  12  and  13,  that  on  the  12th 
March,  1856,  said  Greene  and  wife  sold  and  transferred  said  south  half 
of  said  tract,  to  wit  :  one  equal  undivided  half  of  said  south  half  to  Jacob 
Young  the  third,  mentioned  in  said  Deed  No.  12,  and  the  other  equal  undivided 
half  thereof  to  Lucy  Adela  Reynolds  his  wife,  mentioned  in  said  Deed  No.  13  • 
and  thus  said  Young  and  his  said  wife  became  proprietors  par  indivis  of  the' 
tchole  of  said  south  half  of  said  two  Lots  Nos.  17  and  18,  giving  by  said  deeds  ' 
to  said  Greene  and  wife  an  hypothèque  upon  their  said  respective  «nc7m(fec? 
halves,  for  the  balance  of  the  purchase  money. 

That  said  Greene,  having  been  named  tutor  to  the  minor  children  of  himself 
and  his  wife,  after  her  death,  as  per  Paper  No.  14  of  the  Record,  he  afterwards 
on  the  20th  January,  1858,  by  authentic  deed  of  transfer,  No.  16,   assigned  to' 
the  Respondent  the  balance  duo  him,  upon  said  salos,  by  Young  and  his  wife 
and  that  she,  Lucy  Adela  Reynolds,  Imving  failed  to  pay  the  instalments  so' 
assigned  ns  against  her  to  the  Re,p«n,lont,  the  latter  sued  her  in  the  Circuit 
Court  for  the  District  of  Bedford,  upon  said  assignment.     An.l  having  recovered 
judgment  against  her,  on  the  8th  July,  1859,  sued  out  his  writ  of  Execution 
against  7,er"  land*  and  tencmonts,"  and    in  virtue  of  which,   David  Brown 
Sheriff  of  said  District  "did  seize  and  take  in  execution  as  belonging  to  hor"' 
the  eçmlvncUnded  half  0/ the  south  huff  of  a  certain  (met  of  land  known  as 
Lota  Ms.  17  and  18  of  tJtefirst  rav^e  o/ Foucault  or  Alhrd' s  Manor,  nn  stated 
in  Paper  No.  4,   to  wit  :  tl.o   Shorirs    deed   on   which  Appellant  founds  his 
oppowtion,  and  bounded  as  therein  specifioti,  and  evidently  the  same  undivided 
halj  of  the  sH.d  south  half,  by  her  purchased  from  said  (ireene.    And  having 

;— — T.-^.  :•• -,t.-u  dccu  :sv.  4,  saici  rsneruf  uii  Uih  14th   Deeomt)er 

1859,  «t  the  Parish  of  St.  Thomas  in  said  Distri.st,  soM  under  said  Writ  to  the 
late  Pierre  Doutro  then  of  Montreal,  Advocate,  the  said  undividci  half  of  the 
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outh  half  of  _8a,d  tract  of  land,  composed  said  whole  tract  of  Lots  Nos.  11  and 
18,  for  the  price  stated  m  said  Sheriff's  deed-Opposant's  Exhibit  No.  1  filed 

If  S  ÎT; .  '''f  "'  ''"^  ^"^^'^  ^^^''''  -^^-■'^^^  ^«^/  of   he  sLh  half 
Youn.  u^  'l^^''^  "^^  °^°^^  ""^^  held^.«.  with  her  husband 

Pie  L  nlf  '''  "'"'  *'*'"  '°  ^^^^^^^^'^  «°d  «old  as  aforesaid  to  said 

P^re  Doutre  appears,  not  only  by  said  Sheriff's  declaration  in  said  deed  as  to 
wh  the  e„,donsaid  judgment,  but  also  by  Opposant's  opposition  Se"  ^ 
which  ,  ,s  expressly  stated  that  said  Sheriff,  under  said  writf  took  in  execu  ion 
only     tke  eçual  undivided  half  of  the  south  half  of  a  certain  tract  of  land  known 

It  ,^t  I  "?f  ''  '^  *^'  ^''^  ™"^^  ^^°^^  ^«««"bed."  And  it  is  not 
pretended  by  the  Opposant  that  said  Sheriff  conveyed  to  said  Doutre,  in  virtue 
of  aul  Execution  more  land  than  he  seized  and  advertised  for  sale  under  said 
wr,t.  Nor  could  the  said  Pierre  Doutre,  nor  the  Appellant  «  ^«a^.,  claim  by 
th    opposition  m  question  more  than  was  seized  in  execution  under  I'd  writ' 

Tot  ill  n?-^       '""".  "5'  *°  ^''''  ^'^  ""^''^^«^  *i"«-^'  of  the  said  Lots 

•Àl  t     :  "f  ''°  ""'  ^PP°'*°*  P''*«"d  that  he  acquired  more,  under 

said  Sheriff's  sale,  than  an  undivided  quarter  of  the  said  two  lots  to  be  ïaken 

ou  0  the  south  half  thereof  bysubsequent  partition  or  division  ttween  ht 

un^trhaff'of  «^'""?l':  t""'''  "'«''  ''''''^'  "^^  owner  of  said  Young', 
undivided  halfofsaid  south  half,  purchased  as  aforesaid  from  said  Greene  by 
hmi.  How  much  land  the  said  P.  Doutre  sold  to  David  Clarke,  or  that  he  was 
obliged  to  institute  an  action  to  rescind  the  sale,  as  stated  in  s^id    op  os  Uo 

clt  nor  f  '  r""'*;''  "^^'"°^  *°  '°  ^'"^  ^^«  '^"-tion  now  l!efore  th 
Sa'î'nor  hL  ^'^^^^-^  ^-  ««y-ise  bound  by  such  "  r.,  .•„,..  alio, 
acta  nor  has  he  anything  to  do  with  the  matters  referred  to  in  Opposant's 
oSrrv  "7  ^^.^JP'^^ons  of  said  Sheriff  therein  referred  to,  in  thematter 
of  I  a  Taylor  vs.  Jacob  Young,  the  third,"  this  being  also  m  inUr  alios,  éc,  and 
wholly  foreign  to  the  issue  in  this  case. 

The  simple  question  in  this  Appeal  is,  what  land,  or  rather  what  right  in  or 
to  and  did  .he  late  Pierre  Doutre  acquire  under  the  Sheriff's  deed.  Paper  No.  4 
of  the  Record?  Did  he  acquire  a  "  cor^,  ccrtai»  ?"  Any  exact  number  of  acres  ? 

tjf  TT  'VT,T\  "^""^^'^  '^''''  '^  '*"*^'  o'-  o"'y  the  eçuc^l  undivided 
half  of  he  south  huff  of  the  said  tract  of  land  known  as  lots  Nos.  17  and  18 
aformul  ?  The  Sheriff  could  legally  sell  only  what  he  seized  under  the  said 
Writ  «gainst  the  said  Lucy  Adela  Reynolds,  and  it  is  expressly  stated  in  said 
opposition,  as  well  as  ,n  said  Deed  to  the  said  Pierre  Doutre,  that  the  Sheriff 
took  in  execution  o«?y  the  equal  undioidcd  half  of  the  south  half  .fc,  as  above 
stated  that  IS,  the  property  acquired  by  her  from  said  Greene,  nor  could  he  sell 
more  han  ho  so  seized,  whatever  ambiguity  may  exist  in  the  phraseoloçjy  of  the 
said  Deed  to  Pierre  Doutre. 

From  the  survey  of  Lindal  Corey,  of  Record,  mutually  named  by  the  parties 
and  which  determines  the  «..ontents  of  the  said  two  lots.  Nos.  17  and  18  to  be 
only  lot  acres,  it  is  evident  tliat  the  undivided  half  of  the  south  half  thereof 
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could  Dot  possibly  contain  49  acres,  I  rod  and  12  perches,  as  erroneous! 
stated  hy  Vf  ay  of  description  in  sa\à  deed  to  Doutre  ;  and  tliat  Opposant  has 
been  misled  in  this  case  by  a  grammatical  error  in  rceninir  the  contents,  a'~ 
stated  in  said  deed  to  tht,  undivided  half  of  the  south  half  sold  to  said  Doutr- 
instead  of  to  the  whole  south  half  of  said  two  lots,  is  o!  vioiis.  Respondent  sub- 
n^.its  that  Opposant  is  bound  by  the  materid  allegati  ns  of  his  opppsition,  rs 
well  as  the  evident  intention  of  ail  interestoJ,  and  that  the  Slietiff  seized  and 
sold  to  said  Doutre  only,  Lucy  Adela  Reynolds'  rights  in  said  south  half  of  said 
two  lots,  to  wit:  the  equal  undivided  half  of  the  south  half  thereof  by  hei 
purchased  iiom  said  Greene  as  aforesaid,  and  that  her  husband,  Jacob  Youn.r 
third,  remained  the  owner  of  the  other  undivided  half  of  said  south  half,  which 
he  afterwards  sold  to  John  B.  Reynolds,  the  Defendant,  without  having'paid  up 
his  said  instalments,  and  that  the  Respondent,  under  tlie  transfer  to  him  bv 
John  Greene  above  referred  to  of  said  instalments,  sued  John  B.  Reynolds,  a> 
Tiers  détenteur  of  said  Jacob  Young's  said  equal  undivided  half  of  the  south  hJ'f 
of  said  tract  of  land  Nos  17  and  18,  and  said  latter  undivided  half  is  now  under 
the  seizure  opposed  in  this  cause. 

Respondent  submits  that  it  it  is  plain  from  the  wording  of  the  Sheriff's 
deed,  relied  upon  by  Opposant,  as  well  as  from  the  allegations  of  his  oppo.'- 
tion  founded  thereon,  that  the  late  Pierre  Doutre  acquired  only,  and  could 
acquire  under  the  seizure  from  which  he  derives  title  only,  "  the  euual  undi- 
vided half  of  the  south  half"  of  said  lots,  be  the  contents  of  his  acquisition 
what  they  may. 

That  from  the  contents-104  acres,  of  the    whole  of  said    two   Lots   as 
established  by  said  Mr.  Corey,   Provincial   Land   Surveyor,    it  is   impossible 
that  th»  interest  in  the  south  half  thereof,  taken    under'  the   execution   from 
whi<     <,',;.;  ^sant  claims  title,  could  be  of  the  extent  of  49  acres,  ^  rod  and  22 
perci<'  - ,      :  he  contents  are  mentioned  as  referring  to  the  whole,  and  not  to  the 
Lau  o:  .s,Hi.I  south  half  arc  vaguely  descriptive  only.    If  Appellant's  pretensions 
wer.:- .-..  -ct,  then  Jacob  Young's  undivided  south  half,  acquired  from  Greene 
as  above,  was  sold  under  au  execution  against  Lucy  Adela  Reynolds,  and  that 
too  without  giving  Young  any  notice  of  opportunity  of  saving  his  property  by 
opposition,  the  advertisement  of  the  sale  having  been  evidently  from  the  wording 
of  the  Sheritï's  deed  to  Pierre  Doutre  of  "</je  equal  undivided  half  of  thesoutl 
fialf,  (fee,  qftke  lands  and  tenements  of  Lucy  Adela  Reynolds.'' 
_  The  property  taken  under  the  execution  from  which  the  Opposant  claims 
title,  is  definitely  specified,  and  the  allegations  that  it  consists  of  so    many  acres 
fnoreor/ess,  is  no  reason  for  despoiling  the  neighbouring  prop. ietor,  whatever 
claim  it  may  give  the  purchaser  to  a  reduction  in  price  in  case  of  deficiency  in 
area.  "^ 

Bektiielot,  J. a. —Par  acte  de  vente  du  13  Mars,  1856,  Tremblay,  Notaire  en 
la  paroisse  de  St.  Thomas,  John  Greene  et  sa  femme  Lucy  Bissell  ont  vendu  à 
Jacob  Young  the  Third,  "the  equal  undivided  half  of  tl.o  south  halfof  a  certain 

"tract  of  land  knowu  an    No's.  17  n.ul  ih  «Pi„^..„j, „e  v u  ...    >  ,•     ,. 

,,  , .  ,         ,    ,    ,  -  --  -1 ,„nj^„„i  ivac;tu!i  or  ^viiard  .s 

Mannor  bounded  the  whole  of  said  tract,  to  the  south,  by  lot  No.  16,  to  the 

"  north  by  lot  No.  19,  towards  the  west  by  the  Hiver  Richelieu  and  towards  the 

'  oast  by  lot  No.  38,  in  the  second  range  and  by  other  lots  in  8>iu]  second  con- 
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"  ïïf  r^o^lf/  '"'t  ""divided  half  of  said  south  half  of  said  lots,  49  acres, 

erected  on  said  undivided  pieces  or  parcels  of  land  and  premises." 

Par  acte  du  môme  jour  Greene  et  sa  femme,  ont  vendu  à  Lucy  Adela  Reynolds 

mme  du  dit  Jacob  Young  the  Third,  l'autre  moitié  indivise  de'la  moitid  siid  du 

t^éZ:X:       '  """"  ""  ""'"  ''  ''  '''  ^^y^^^^-rnent  désignée  de  la 

Il  est  évident  d'après  ces  deux  actes  passés  le  mémo  jour,  devant  le  môme  no- 

tm^ie  que  Jacob  Young  the  Third,  le  mari  et  Lucy  Adela  Reynolds,   sa  femme, 

n  ont  acquis  chacun  que  la  moitié  indivise  de  la  moitié  sud  des  lots  1 7  et  18  au  1er 

rang  de  Foucault  c.  à  d.  i  du  total. 

Greene  tant  en  son  nom  que  comme  tuteur  aux  enfants  nés  de  son  mariao-e 

avec  sa  ftmnie  Bissell  a  transporté  par  acte  devant  Belle,  notaire,  du  20  Janvier 

868  à  W  Elvidge,  hntimé,  8750,  dus  comme  !         •«  sur  chacun  des  deux 

pnx  de  ventes  du  12  Mars  1856  faites  au  dit  You  Third  et  à  la  dite  Adela 

iteynolds  et  dûs  par  chacun  d'eux  séparément. 

Le  14  Décembre  1859,  feu  Pierre  Doutre,  représenté  aujourd'hui  par  l'Appe- 
ant,  est  devenu  adjudicataire  à  la  vente  par  décret  qui  en  fut  fiiite  ce  jour  là  à 
la  porte  clel'eglise  St.  Thomas  par  le  Shérif  du  District  de  Bedford,  en  verm 
d  un  writ  d  execution  à  la  poursuite  de  l'Intimé  Elvidge,  contre  "  the  lands  and 
tenements  "o/Lnoy  Adela  Reynolds  "  wife  of  Jacob  Young  the  Third  "  d'un  im- 
meuble désigné  dans  le  titre  du  dit  Shérif  an  dit  Pierre  Doutre,  comme  suif 

The  equal  undivided  half  of  the  south  half  of  a  certain  tract  of  land  known 
•;  as  lots  Nos.  17  and  18  of  the  first  range  of  Foucault  or  AUard's   Mannor 
^  bounder!  the  whole  of  the  said  tract  as  follows;  towards  the  north  by  lot  No 
'  19,  to  the  south  by  lot  No.  IG,  towards  the  west  by  the  River  Richelieu,  and  to-* 
wards  the  east  by  lot  No.  38  in  the  second  concession,  and  by  other  lots  in  the 
^^  said  second  concession,  containing  said  undivided  half  of  said  south  half  of 
sa^^  lots,  49  acres    half  a  rod  and  12  perches  in  superficies,  more  or  less 
with  also  a  1  the  buildings  that  may  stand  erected  on  said  undivided  piece  or' 
"  or  parcel  of  land  and  premises." 

Mr.  P.  Doutro  n'a  pu  acquérir  au  décret  que  la  môme  quantité  de  terrain  quo 
■  elle  qui  était  en  la  possession  de  la  femme  Adela  Reynolds  sur  qui  le  décret  avait 
lieu  ;  or  cette  quantité  était  la  moitié  indivise  de  la  moitié  sud  des  lots  Nos 
17  et  18  au  1er  rang  do  Foucault,  ainsi  qu'il  a  été  mentionné  ci-dessus 
Il  est  bien  vrai  qu'il  est  dit  dans  la  désignation  "  containing  said  undivided 
halves  ot  said  south  half  of  said  lots   49  acres,  half  a  rod  an.l  lo  perches" 
mais  cette  expression  quant  à  la  contenance  „e  pent  ôtrc  prise  comm^  une  Ga- 
rantie que  ce  o.u  était  vendu  contenait  49  acres,  parce  que  la  vente  n'était  pas     • 
aitc^  la  mesure  ou  à  la  quantité,  mais  bien  seulement  d'une  certaine  portion  des 
lots  Nos   1  <  et  18  c  est-Mire  de  la  moitié  indivise  de  la  moitié  sud  des  dits  lots 
nen  de  plus.    J  avoue  que  la  désignation  est  assez  vicieuse,  et  qu'elle  a  pu  fiure   • 
•.omber^.  aujuu.cata.ro  en  en«ur  «ur  la  quantité  qui  lui  était  adjugée,  mais  il  ne 
peut  y  être  reme.liôpar  la  procédure  qnel'Appelant  a  adoptée,  et^c'est  bien  mal- 
lieureux  pour  lui  sans  doute. 

C'est  en  vain  que  l'Opposant  (l'Appelant)  prétend  qu'il  a  droit  de 
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du  décret  du  14  de  Décembre  1859.  C'était  à  lui  à  voir  ce  qu'il  achetait  et  ce 
qu  U  pouvait  acheter,  ou  ce  qui  pouvait  être  vendu  par  un  décret  fait  sur  la  fem- 
me Reynolds,  qui  ne  pouvait  ôtre  expropriée  que  de  ce  dont  elle  était  devenue  la 
propriétaire  par  l'acte  du  12  Mars,  1856. 

Si  sa  prétention  de  dire  qu'il  a  acheté  49  arpents  est  bien  fondée,  il  aurait  dû 
se  pourvoir  par  opposition  sur  les  deniers  pour  demander  la  diminution  de  son 
prix  d  adjudication  proportionnellement  àj^aison  de  ce  qui  ne  pouvait  lui  être 
livré;  ou  encore  il  pou.  .It  se  pourvoir  contre  ceux  à  qui  les  deniers  ont  été 
accordes  par  le  jugement  do  distribution. 

Il  n'a  eu  recours  à  aucun  de  ces  moyens  qui  paraissent  les  seuls  qu'il  avait 
et  qu  1.  a  peut-être  encore,  si  toutefois  il  peut  établir  que  la  désignation  de  ce 
qu  11  a  acheté  comportait  une  garantie  de  contenance,  ce  que  ,e  ne  crois  «as 

L  erreur  par  suite  de  la  quelle  l'Opposant  souffr  ,  remonte  à  la  désignation 
donnée  lors  ae  la  vente  du  12  Mars  1858,  mais  je  ne  puis  aucunement  voir,  com- 
ment .1  peut  y  remédier  en  vertu  de  son  opposition  afin  de  distraire,  par  laquelle 
.1  prétend  qu  en  vertu  de  la  vente  par  décret  du  U  Décembre,  1859,  il  a 
droit  de  réclamer  comme  adjudicataire  l'autre  moite  indivise  delà  dite  i^oitié 
sud  des  dit  lots  17  et  18  ;  laquelle  moitié  est  maintenant  sous  saisie  sur  le  nom- 
mé Reynolds,  propriétaire  de  cette  dite  autre  moitié  indivise  qui  avait  été  ven- 
due  le  2  Mars  1850,  an  dit  Jacob  Young  the  Third,  le  mari  de  ladite  Adela 
Reynolds  sur  la  quelle  la  vente  par  décret  du  14  Décembre  a  eu  lieu 

8elon  ce  qui  a  été  décidé  par  cette  Cour,  le  31  Mai  1800,  dans  la  cause  de 
DcsjaVdins  contre  La  Banque  du  Peuple,  dont  il  y  a  rapport  au  lOo  Vol.  de  la 

f^r  ^  Jn'i  r"';  ''  ^^''  '"'''  ^''''  "î"'""  J"^^^'"'^"^  '«"J"  1"»^  c«tte  Cour  le 
10  Mars  1803,  dans  la  cause  de  Brown  et  Jackson,  l'Opposant  ne  per?  réussir 
sur  la  présente  o[>position.  , 

Le  jugement  dans  la  première  de  ces  causes  a  consacré  le  principe  qu'un  ad- 
judicataire  en  pare.)  cas  devait  so  pourvoir  par  action  contre  ceux  qui  ont  touché 
es  demers,  et  c  est  ce  que  l'Opposant  aurait  du  faire,  si  ayant  réllement  acheté 
la  moitié  des  lots  17  et  18,  il  u'a  pu  se  faire  livrer  qu'un  quart  d'iceux. 

&elon  ce  qui  a  été  décidé  dans  la  seconde  cause,  où  il  s'agissait  aussi  d'une 
erreur  dans  la  désignation,  on  peut  lui  dire  que  la  description  donnée  ne  com- 
porte pa«la  vente  delà  moitié  des  dits  lots,  mais  bien  seulement  du  quart 
d  iceux,  étant  ce  qui  avait  été  acheté  et  appartenait  à  la  dite  Adela  RcvnoMs,  et 
qu  .1  y  avait  eu  erreur  évidente  dans  la  dernière  partie  de  la  désignation. 

hl  1  Appelant  serait  donc  sans  autre  recours  que  celui  qui  peut  lui  résulter  de 
1  erreur  <Vns  laquelle  il  est  tombé  par  suite  d'une  désignation  vicieuse.  Mais  ce 
n  est  pas  par  une  Opposition  afin  de  distraire  qn'il  pouvait  se  pourvoir 

Je  ne  vois  pas  que  les  autorités  do  l'Appelant  justifient  la  procédure  qu'il  a 
adoptée,  et  il  faut  toujours  m  revenir  à  considérer  la  question  comme  io  l'ai  ci- 
dessus  exprimée.  "^ 

Le  jugement  devra  donc  être  confirmé  pour  les  motifs  qu,  so  trouvent  dans  le 
jugement  do  cette  cour,  le  jugement  de  la  Cour  Supérieure  que  nous  confirmons 
n  c&  cu&lcnânt  aucun. 
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MoNDELET,  J. — Je  ne  vois  aucune  difficulté  dans  cette  cause. 
Quaiqu'ait  été  l'erreur  de  la  désignation  quant  au  nombre  d'arpens,  lors  du 
décret,  il  est  parfaitement  évident  que  Pierre  Doutre  n'a  acquis  et  ne  pouvait 
acquérir  que  "  the  equal  undivided  half  of  the  south  half  of  a  certain  tract  of  land 
known  as  lots  numbered  seventeen  and  eighteen  of  the  first  range  of  Foucault  or 
Allard's  Mannor."  Ainsi,  qu'il  fut  dit  ou  non  que  cette  moitié  avait  "49  acres, 
half  a  rod  and  12  perches  in  superficies"  et  cela  s'y  trouve,  il  ne  pouvait  toujours  y 
avoir  que  ce  que  l'arpenteur  a  constaté  ôtre.savoir  :  104  arpens  formant  les  deux 
lots,  49  arpens,  J  rod  et  22  perches  pour  moitié,  et  tout  au  plus  24  arpens  et 
quelque  chose  eu  sus  pour  la  part  de  Doutre,  puisque  c'est  la  moitié  indivise  de 
la  moitié  sud  des  lots  IV  et  18.  Le  Shérif  n'a  pu,  par  une  erreur,  faire  que  ce 
qui  n'a  que  24  arpens  en  ait  49,  et  Doutre  en  devenant  l'acquéreur  de  la  moitié 
de  la  moitié  des  104  arpens,  n'a  pas  pu  acquérir  49  !  Non,  la  chose  est  évi- 
dente,  Doutre  n'a  acquis  que  ce  qui  réellement  était  saisi  et  vendu  par  décret. 

Cette  Cour  no  peut  non  plus  eflectuer  une  impossibilité,  et  encore  moins 
aflirmer  une  fausseté,  ce  qui  serait  le  cas,  si  elle  décidait  dans  le  sens  de  l'Op- 
posant,  l'Appelant,  qu'elle  ne  peut,  sans  blesser  la  vérité,  déclarer  être  le  pro- 
priétaire  d'une  étendue  de  49  arpents  ;  c'est  hors  de  question. 

Il  u'ap])artient  pas  à  cette  Cour,  d'indiquer  à  l'Opposant  qui  d'ailleurs  peut  le 
faire  sans  secours  étranger,  la  marche  qu'il  doit  suivre  pour  ^e  faire  rendre  jus- 
ticc,  mais  elle  doit  déclarer,  que  dans  l'instance  telle  qu'elle  se  présente  ici,  elle 
ne  peut  aucunement  agir  dans  le  sens  de  l'Opposition. 

Le  principe  consacré  j^ar  cette  Cour,  dans  la  cause  de  DesJMrliiis  vs.  La 
Banque  du  Peuple,  quant  à  lagarantie  du  décret  par  le  Demandeur,  i,e  peut  en 
rien  aider  l'Oppoasant  ici  ;  la  question  n'est  pas  la  môme. 

Le  jugement  do  la  Cour  do  première  instance  (lequel  nVst  pas  motivé)  doit 
être  confirmé. 

Il  me  semble  qu'il  eût  été  convenable  que  la  Cour  de  première  instance  assi- 
gnat  quelque  motif  pour  faire  connaître  le  principe  qui  servait  de  base  à  son  juge- 
men;.    Je  pense  que  la  Cour  d'appel  doit  motiver  son  jugement  et  elle  le  fait. 

"  La  Cour,  *  *  *  Considérant  que  par  la  vente  par  décrût  du  12  Décembre 
1859,  qui  a  eu  lieu  sur  la  nommée  Lucy  Adela  Reynolds  par  le  Shérif  du  Dis- 
trict de  Bedford,  feu  Pierre  Doutre,  représenté  par  l'Opposant  ôs  qualité,  n'a  pu 
devenir  acquéreur  et  adjudicataire  que  de  ce  dont  la  dite  Lucy  Adela  Boynolds 
était  alors  propriétaire,  on  possefsion.c'est-a-dirode  la  moitié  indivise  de  la  mctiô 
sud  .les  lots  numéros  17  et  18  nu  premier  rang  do  Foucaultou  "Allard's  Mannor  " 
et  qu'elle  avait  acquise  par  acte  do  vente  du  12  Mars  1850,  reçu  devant  Mtre. 
Tremblay,  et  «on  confrère,  Notaire^  du  nommé  John  Greene  et  do  son  épouse, 
laquelle  dite  moitié  indivise  est  du  quart  du  total  dos  dits  biens,  et  rien  de  plus. 

ConsidérHiit  que  [.our  ces  misons,  il  n'y  a  pas  d'erreur  dans  le  jugement  rendu 
par  la  Cour  Supérieure  pour  le  District  de  Be.lford  MégoantiV  Nelsonville,  le  13 
Octobre,  1862,  a  confirmé  et  confirme  lo  dit  jugomont  avec  les  dépens  devant 
(Jette  cour." 

Chnrhê  Daouit,  pour  l'Appelant. 
Mitraa  Dohcrty,  pour  l'Iutiuié. 
(J.D.) 
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(iiué.Q    No  doubt  therefore  exists  as  to  the  prescription.     The  rente  was  establish- 
ed for  the  price  of  an  immovable  and  not  as  a  rente  for  the  alienation  o{  &  capital; 
and  the  Court  has  always  been  of  opinion  that  the  prescription  of  five  years 
did  not  apply  to  rentes  resulting  from  the  alienation  of  an  immovable  property, 
but  only  to  those  established  for  the  alienation  of  a  capital     The  five   years, 
prescription  did  not,  therefore,  apply.     Ppthier,  it  is  true,  seemed  to  differ,  but 
.    l'othier  had  doubts,  and  where  this  was  the  case,  we  might  readily  have  recourse 
to  other  authorities,  and  these  authorities  went  to  prove  that  only  the  prescription 
of  30  years  would  apply  in  the  present  case.     It  had  been  contended   on  the 
part  of  the  defendants  that  tlicy  were   entirely  ignorant  of  the  nature  of  the 
title  to  the  property  which  had  been  donated  to  them,  and  therefore,  so  far  as  they 
were  concerned,  the  rente  became  an  ordinary  rente  coastituéQ  à  prix  tVargent, 
by  the  alienation  of  a  capital.     But  unfortunately  for  this  pretension,  particular 
reference  was  made  to  this  very  point  in  the  deed  of  donation,  and  the  matter 
was  so  explicitly  stated,  that  they  were  found  to  be  informed  that  the  rente  was 
one  constituted  by  tlje  alienation  of  an  immovable,  and  therefore  not  subject 
to  tlio  five  year's  prescription.      Again,  it  was  alleged  by  the  defendants  that 
the  Sheriff  of  Montreal  sold  this  property,  and  thence  it   was  pretended  that 
whatever  the  original  character  of  the  rente,  it  tlien  fell  into  tiie  class  of  ordinary 
rentes  constituées.     But  the  Court  see  no  reason  to  believe  that  any  change  had 
been  made  in  the  character  of  the  rente  by  the  Sheriff's  sale,  so  as  to  alter  the 
prescription  to  one  of  five  years.     The  Court  migiit  be  disposed  to  characterize 
the  rente  as  the  defendants  had  characterized  it,  if  it  rested  upon  the  three  latter 
deeds  only,  namely,  the  deed  of  donation,  the  SIierift''8  sale,  and  the  transfer; 
but,  in  fact,  it  rested  not  only  upon  these,  but  also  upon  the  pn:t',  ;dar  title  by 
which  the  rent  was  constituted.     The  Court   now  come  to    tlie  point   as  to 
whether  the  plaintiff  has  made  out  his  title.     There  seemed  to  bo  no  difilculty 
about  this.     But  another  question  arose— Were  these  Defendants  to  lie  consider- 
ed in  possession  of  the  property  from  the  day  of  donation  i     They  were  of  very 
tender  age  when  the  donation  was  made,  but  having  subsequently  ratified  it  on 
attaining  the  age  of  mnjority,  tlie  question  must  be  answered  in  the  affirmative. 
L:islly,  it  was  said  that  the  action  was  wrongly  brought,  inasmuch   as  it  was 
directed  against  them  jointly  and  severally.     But  the  Court  is  of  opinion  that 
though  it  is  a  personal  action,  the  defendants   must  be  condemned  johitly  and 
severally  to  pay  the  arrears,  inasmuch  as  they  possess  the  \t\nupar  indivis. 
Judgment  for  jEOO  of  arrears,  with  interest  aiUl  costs, 
le  jugement  de  la  Com  est  motive  comme  suit  : — 

La  Cour  après  avoir  entendu  les  Parties  par  leurs  avocats  sur  le  mérite  de 
cette  cause,  examiné  la  procédure,  pièces  produites  et  les  admissions  données 
)iar  les  Défendeurs,  et  avoir  sur  lo  tout  délibéré. — Considérant  que  par  l'acte  do 
vente  consenti  par  Beitholct  mentionné  dans  les  plaidoyer»  pro.juits  on  cotte 
cause  à  Louis  l'iipans  on  date  du  quatorze  Avril  mil  huit  cent  trente  six,  une 
rente  constituée  do  doux  louis  huit  cliclins  par  année  sur  un  cai  ital  do  quarante 
louis,  courant,  fut  établie  en  favour  du  dit  Benjamin  Borlbolot  io  Vondour. 

Considérant  que  cette  rente  annuclhi  était  ainsi  constituée  pour  lo  prix  d'un 
immeuble  et  non  une  rente  pour  l'aliénation  d'un  capital. 


ïurcottc, 
Vâ. 

l'apausct  al. 
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Considérant  que  cette  rente  ainsi  ^^iitiiér^r~ill  ~~ 

principes  qui  régissent  les  rentes  établies  po'r  l'ali/nalinn^H'       "  -^^f  ^"  ^'' 
ceuxpui  régirent  les  rentes  r^snltantesT^iS^  T^^^^^^^^^  "^^'"^  P^ 

Vu   que  par  la  donation  faite  et  consentie  mr  /"^  "" '**"'«gf  • 
ainsi  acheté  .lu  dit  Benja.in  BertheieH tde'"  L  I  Dé  t     "''""^ 
cette  cause  eu  date  du  dix  .,f>nf  \foi      -i  i.  •  Défenderesses  en 

n.ontantdelad,t;ltirdSre  :^^  ^^^' '^  "^^"^  ^*  '« 

manière  mentionnée  dans  le  dit  acte  rdlï         f  ^'°^^^«^«««  «gi^^^nt  de  la 

et  qu'elles  se  sont  obligées  do  Iwl^         ?"'"'. "'^^'P'^   '^  ^^'«  '^«'^«tion 
<lans  le  dit  acte  de  vente         ^  ^  °  rente  constituée,  telle  que  mentionnée 

^fzT;:z  ^1::!!:^  ':  ''  ''-■  '^""^'°"  ^^^  ^^^  ^^^^^---^ 

resses  doivent  Tt      et  sont    e,^  "'".  cinquante  sept,  les  dites  Défende 

fait!"nirifrD.f",''''"'"'?°''  ^'  °'"'  °*"'^  '^'-^»"'  «-«'«tées,  les  offres 

Considérant  que  les  Défenderesses  ont  accepté  la  donation  a  elles  faite  par  le 

'onf      fi"    t  f"'":  "^"P""^  '"  '"^*'  ^'"  ^>'^  ««P'  '^-'  ">"  huit  cent  tr    te    x 
ont  r  t,fide  .V  leur  âge  de  majorité,  se  sont  par  leurs  actes  légaleme  t  fa  s  e 

;=r  r  i^:- -^^^^^^^  -  ar^ages^dile 

exc?nUo      "'  '",  f"'"?'.  '"  °"'"  '"'^"  P'*^  '-  Défenderesses  dans  leur 
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suffisante  las  allégués  essentiels  de  leur  dtJclaration,  la  Cour  maintient  l'action  et  Turcotte, 
demande  des  Demandeurs  et  condamne  les  Défenderesses  conjointement  et  Papanseta). 
solidairement  à  payer  aux  Demandeurs  la  somme  de  soixante  louis  du  cours 
actuel  de  la  Province  du  Canada,  pour  arrérages,  calculés  depuis  le  neuf  Mai  mil 
huit  cent  trente  sept  jusqu'au  neuf  Mai  mil  huit  cent  soixante  et  deux,  de  la 
rente  mentionnée  dans  la  dite  déclaration,  lesquels  arrérages  sont  réclamés  par 
cette  action  avec  intérêt  sur  la  dite  somme  do  soixante  louis  à  compter  de  ce 
jour  jusqu'au  paiement  et  aux  dépens. 

Belle,  avocats  du  Demandeur.  (1) 

Doutre  é  Daoust,  avocats  des  Défenderesses. 

P.  B.  L. 


MONTREAL,  30  MAI,  1863. 

Coram  Monk,  J.  A. 

No.  803. 

Leduc  vs.  Fortter. 

J  ugé  :— Quo  par  suito  d'un  jugement  do  ci^r  aration  do  corps  ot  do  blcns,  sur  la  contestation  des  droits 
ot  reprises  matrimoniales  do  la  fommc  ;  oUo  devra  rembourser  à  son  mari  ou  à  ses  créanciers 
le  montant  des  dettes  par  lui  acquittées  sur  un  propre  do  sa  femme  et  quo  compensation  aura 
lieu  d'autant  quant  k  ses  reprises  matrimoniales. 

Par  le  rapport  du  Praticien,  il  appert  que  les  dettes  payées  par  le  mari 
pour  et  à  l'acquit  de  sa  femme  surjet  à,  raison  de  ses  propres  dépassaient  le  mon- 
tant des  reprises  de  cette  dernière,  on  sorte  qu'elle  fut  tenue  à  en  rendre  compte 
à  son  mari    u  à  ses  créanciers. 

Le  jugement  est  motive  comme  suit  : — 

La  cour  après  avoir  entendu  la  Demanderesse  par  ses  avocats  sur  sa  motion 
du  vingt-sept  de  mai  courant,  et  sur  le  Rapport  de  Mtre.  J.  A.  Labadie,  Notaire, 
praticien  nommé  par  Jugement  Interlocutoire  rendu  en  cette  cause  le  dix-sept 
avril  rail  huit  cent  soixante  et  trois,  pour  déterminer  les  droits  et  reprises  de  la 
dite  Demanderesse  séparée  quant  aux  biens  du  Défendeur,  Joseph  Portier,  son 
mari,  par  jugement  de  cette  Cour  rendu  le  trente  et  un  de  mars  mil  huit  cent 
soixante  et  trois,  le  Défendeur  n'ayant  pas  comparu  lors  de  la  dite  audition, 
avoir  examiné  le  dit  Rapport  et  ies  pièces  produites  au  soutien  d'icelui,  et  nom- 
mément le  contrat  do  mariage  des  parties  en  cotte  cause  passé  devant  Mtre.  C. 
D.  Decelles,  et  son  confrère  Notaires,  le  quatorze  de  novembre  mil  huit  cent 
cinquante  et  un  ;  vu  !a  renonciation  faite  par  la  Demanderesse  à  la  communauté 
do  biens  qui  a  existé  entr'elle  et  le  dit  Défondeur  son  mari  et  vu  le  dit  juge- 
ment du  trente  et  un  de  mars  dernier,  et  avoir  sur  le  tout  délibéré,  accorde  la 
dite  motion,  et  a  homologué  le  dit  Rapport  pour  être  suivi  et  exécuté  suivant  sa 
forme  et  teneur,  ot  réservant  à  la  Demanderesse  ses  douaire  et  préciput  men- 
tionés  au  dit  Rapport  quand  il  y  aura  lieu  ;  Déclare  les  droits,  reprises  et  con- 
ventions matrimoniaux  de  la  dit  Demanderesse  consister  en  ce  qui  suit  :  1"  en 
une  torro,  2"  en  un  emplacement,  3"  en  la  somme  de  £50  0  2  cours  actuel  de 
cette  Province  montant  de  l'estimation  des  meubles  et  eHots  mobiliers  contenus 
(1.)  Cette  cause  est  actuellement  pendante  en  oppel. 


p  ' 
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Leduc, 

vs. 
Fortlcr. 


et  énumérJseri  l'Inventaire  mentionné  au  dit  Iwi^i^IThr^iîi  TT" 

moblier,  <lo„„é,  p«,  D.„e  M.ri,  Martin"  fc    lTIuc™  .„  dit    °     ?  r  '"■'' 
«n  g.„dr,  p»r  l'acte  de  donatio,  citd  au  dit  Eappô"  '"'  '''""" 

,  ~-=t:::^tr:r^,;;rtfnr'- 

Ces  deux  sommes  réunies  forment  celle  de  soixante-six  livres  div  no,  <•  i 

rius,  la  dite  Demanderesse  devra  rembourser  et  tenir comnta  in  rlit  r.  -f 
deur  son  mari,  ou  à  ses  créaneiers,  d'une  autre  somme  de  lu^nM^^^^  ^^^' 
cours  dgaie  à  cinq  cents  livres  cou.s  actuel,  que  le  dit  D Se^    p^^^^^^ 
qu.t  de  la  d.te  Dame  ;Marie  Martin  dite  Ladoueeur,  savoir  :  o  Itre^SL    ivre 
<h   anc,en  cours  à  Joseph  Lecavalier  et  Marie  Louile  Leduc  «r  po."      , 
^dle  hvres  môme  cours  à  Jean  Baptiste  St.  Germain  et  Matbilde  Leduc  son 

ctiicr:.^  '''-'  --'-'  '-  '  '•-  '^^^-  ^^'-  - --I 

Donation „_„„ 

£500  0  0 

Total  à  rembourser • £523~TT 

.   Plus  la  Demanderesse  devra  remplir  et  exôentê.*  Vl'av.^;.  r^ 

de  ceUe";;^;,;.''"'  Cour  condamne  le  Défendeur  Joseph  Portier  au.  dépens 

Brummond&  Bélanger,  Avocats  de  la  Demanderesse. 
J^eblanc  &  Cassid,/,  Avocats  du  Défendeur 

(P.R.L.) 


MONTREAL,  20  SEPTEMBRE,  1863. 

Corani  Monk,  J.  A. 

No.  1298. 

Zt7noffes,  V8.  Marsatit  &  Lahellc,  opposant 

1802,  on  fa,on,  d,  la  ™j,o  do  c,  d.rnior,  lM,„o  J„,.pl,.„  n«û„  4it,  Zu^' 
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et  à  un  certain  chemin  macadamisé  en  faveur  de  la  Compagnie  des  chemins  de 
i-éage  de  llsie  Jésus,  quo  le  Défendeur  avait  vendu  à  Fabien  Vinet  et  autres 
personnellement  par  acte  de  vente  non  enregistré: 

L'opposant  Frs.  Labelle,  porteur  d'une  obligation  de  £200  enregistrée  contre 
le  Défendeur  la  12  Juillet,  i860,  et  par  conséquent  avant  les  titres'créant  ces 
charges,  produisit  une  opposition  afin  d'annuler  à  la  saisie  quant  aux  dites  char- 
ges demandant  que  l'immeuble  soît  vendu  pur  et  net  des  dites  charges,  à  moins 
qu  il  lui  soit  donné  caution  de  sa  créance. 

L'opposition  ayant  été  rapportée  par  le  Shérif,  l'opposant  mit  en  cause  les 
parties  intéressées  aux  dites  charges,  qui  toutes  ainsi  que  la  Demanderesse 
déclarèrent  n'avoir  aucune  contestation  à  faire.  Le  Défendeur  seul  contesta 
mais  finit  par  admettre  la  vérité  des  faits  de  l'opposition.  Voici  le  jugement 
qui  est  intervenu  dans  cette  espèce  : 

"  La  cour  après  avoir  entendu  l'opposant  et  le  dit  Défendeur  contestant  par 
"^  leurs  avocats  respectifs  et  la  dite  Demanderesse  et  les  mis  en  cause,  comme 
"  ayant  déclartj  n'avoir  aucune  contestation  à  faire  à  l'opposition  afin  d'annuler 
^'  fiiite  en  cette  cause  par  le  dit  opposant,  examiné  la  procédure  et  plus  particu- 
"  liùi-cment  la  réinscription  pour  audition  finale  au  mérite  le  vingt-quatre  du 
'I  mois  de  Septembre  courant  du  conscntomeut  do  toutes  les  parties'  et  l'adiuis- 
"  sion  du  dit  contestant  reconnaissant  comme  vrais  tous  les  faits  allégués  dans 
"  l'opposition,  pièces  produites  et  sur  le  tout  délibéré.  Considérant" que  l'im- 
"  meuble  saisi  en  cette  cause  i\  la  poursuite  de  la  Demanderesse  contre  le 
"  Défendeur  en  vertu  du  bref  alias  fieri  facias  de  terris,  émané  en  cette  cour  le 
"  premier  jour  do  Décembre  dernier  par  le  Shérif  pour  le  dit  district  de  Mon- 
"  tréal,  a  été  saisi  et  annoncé  pour  être  vendu  et  adjugé,  sujet  ■!  et  grevé  de  cer- 
"  taines  charges  et  redevances  en  faveur  des  dits  mis  en  cause. 

"  Considérant  que  le  dit  opposant  a  sur  ledit  immeuble  un  droit  hypothécaire 

''  antérieur  aux  dites  charges  ;  et  plus  particulièrement  que  le  titre  en  vertu  du- 

"  quel  la  dite  hypothèque   en  faveur  du  dit  opposant,  existe,  savoir,  l'acte  d'o- 

''  bligation  et  hypothèque  contre  le  dit  immeuble,  consenti  en  la  paroisse  de 

"  Ste.  Rose,  le  onzième  jour  du  mois  do  juillet  mil  huit  cent  soixante,  devant 

"  Maître  F.  X.  Léonard  et  confrère,  notaires,  par  le  dit  Défendeur  en  faveur  de 

"  l'opposant,  pour  la  somme  do  deux  cent   louis  courant,  a  é;é    enregistré  le 

"douzième  jour  de  juillet,  mil  huit  cent  soixante,  et  avant  l'acte  de  donation 

"  consenti  par  feu  Antoine  Maiv-ant  ditLapierre  et  la  dite  Dame  Mario  Josephte 

"  Hubert  dite  Dutrisac,  en  faveiir  du  Défendeur  en  cette  cause,  le  vingt  quatrième 

"jour  do   Septembre,  mil  huit  cent  quarante  et  un  devant   Mtro  M.    Charest, 

"  et  contVère,  notaires,  et  créant  on  faveur  de  la  dite   Dame  Marie  Josephtô 

"  Hubert  dite  Dutrisac,  les  charges  mentionnées  en  premier  lieu  en  la  dite  saisie 

"  et  au  dit  avis  do  vente,  de  livrer,  fournir  et  faire  valoir  chaque  annuo  au  profit 

"et  la  vie  durant,  il  commencer  du  premier  de  mai  dernier,  do  la  dite  Dame 

"  Mario  Josephte  Hubert  dite  Dutrisac,  une  rente  et  pension  viagère,  composée 

"  des  effets  et  articles  détaillé^i  en   lu  dite  saisie  et  lu  dit  avis  di^   v«ntç    IpcucI 

"  acte  de  donation  n'a  été  enregistré  que  le  dix-ncu^'ième  jour  de  Mars  mil  huit 

"  cent  soixante  et  deux,  et  considénmf,  on  outre  que  les  charges  en  second  lieu 

"  mentionnées  dans  la  dite  saisie  et  \n  dit  avis  de  vente  sont  rd.^ervéos  en  faveur 


Limoges, 
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"  de  la  compagnie  des  chemins  de  Péage  de  l'Isle  Jésus,  corps  politique  et  iu- 
"  corporé,  et  que  l'acte  de  vente  d'une  certaine  partie  du  dit  terrain  fait  et  passé 
"le  vingt-cinq  novembre,  rai^huit  cent  soixante  et  un,  devant  Maître  F.  X. 
"  Léonard  et  confrère,  notaires,  par  le  dit  Défendeur  à  Monseigneur  Jacque<i 
"  Janvier  Vjnet,  Fabien  Vinet,  Alexandre  Maunco  Delisle,  et  Benjamin  Henri 
"  Lemoine,  personnellement  dans  le  but  d'en  faire  un  chemin  macadamisé,  ne 
"  pouvait  conférer  ni  donner  aucun  pouvoir  ni  droit  quelconque  à  la  dite  com- 
1^  pagnie  des  chemins  de  Péage  de  l'Isle  Jésus,  qui  lors  de  la  passation  du  dit 
"  acte  de  vente,  n'existait  pas  encore,  n'ayant  en  effet  été  incorporée  que  le 
^'  neuvième  jour  de  juin  mil  huit  cent  soixante  et  deux,  par  l'acte  vingt-cinq, 
^"  Victoria,  chapitre  soixante  et  dix  sept  ;  et  considérant  d'ailleurs  que  le  dit  acte 
"  de  vente  n'a  jamais  été  enregistré  au  Bureau  d'enregistrement  du  dit  comté  de 
"  Laval. 

"  Considérant  enfin  que  le  dit  opposant  a  droit  d'être  payé  de  sa  créance 
"  hypothécaire,  avant  que  la  dite  Dame  Marie  Josephte  Hubert  dite  Dutrisac 
"  puisse  réclamer  sur  le  dit  immeubla  saisi  on  cette  cause  la  rente  et  pension 
"  viagère  et  autres  charges  mentionnées  en  sa  faveur  dans  la  dite  saisie,  et  aussi 
'^  avant  que  les  dits  Monseigneur  Vinet  et  autres,  puissent  reclamer  aucun  droit 
"  de  propriété  sur  aucune  partie  du  dit  immeuble,  à  moins  qu'il  lui  soit  donné 
"  bonne  et  valable  caution  pour  sûreté  de  sa  dite  créance,  et  que  ni  la  dite  De- 
"  manderesse  ni  les  autres  parties  mises  en  cause  et  intéressées  aux  dites  char- 
"  ges  n'ont  pas  donné  au  dit  opposant  telle  caution,  et  qu'ainsi  le  dit  opposant  se 
"  trouve  lésé  dans  ses  garanties  hypothécaires  pour  la  dite  saisie. 

"  Annule,  casse  et  met  au  néant  la  dite  saisie  quant  aux  dites  charges 
"  et  à  chacune  d'icelles,  décrites  et  spécifiées  comme  suit  dans  la  dite  saisie 
"  et  avis  de  vente  (ci-suit  la  description  des  charges)  ;  et  ordonne  que  dans  les 
"  quinze  jours  de  la  signification  du  présent  jugement  sur  la  dite  Demanderesse 
"  et  à  sa  poursuite,  et  à  son  défaut  à  celle  de  l'opposant,  il  soit  suivant  le  cours 
I'  régulier  de  la  loi,  procédé  à  la  vente  de  tout  le  dit  immeuble  décrit  comme 
"  suit  eu  la  dite  saisie  et  le  dit  avis  de  vente  {ci-suit  la  description  de  la  propriété); 
"  purement  et  simplement  et  clair  et  net  des  dites  charges  plus  haut  décrites  et 
^^'  spécifiées  et  de  chacune  d'icelles,  en  la  même  manière,  que  si  les  dites  charges 
"  n'étaient  pas  mentionnées  en  la  dite  saisie  et  au  dit  avis  de  vente,  et  en  outre 
"  le  dit  Défendeur  contestant  est  condamné  à  tous  les  dépens  de  la  présente  oppo. 
"  sition  dont  distraction  est  accordée  à  Mr.  Désiré  Girouard,  avocat  du  dit 
"  opposant." 

Loranger&  /Vèm,  avocats  delà  Demanderesse  et  de  Monseigneur  Vinet 
Fabien  Vinet,  A.  M.  Delisle  &:  B.  IL  Lemoine.  ' 

B.  &  G.  Lqflammc,  avocats  de  Dame  Hubert  dite  Dutrisac. 

Morin  (b  Marchand,  avocats  du  Défendeur. 
.  D.  Girouard,  avocat  de  l'opposant. 

(D.  O.) 
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DISTRICT  D'ARTHABASKA. 

COUR  SUPERIEURE,  19  JUIN,  1862. 

.     Coram  Stuart,  J. 

Pacaud  vs.  Diibé,  et  les  Si/ndics,  cfec, 

Ojyposants, 

Jugé  ;— Les  frais  do  vente  d'immeubles  par  le  ShtSrif  ne  sont  pas  répartis  également  sur  chaque  immeu- 
plc,  mais  au  prorata  du  prix  de  vente. 
Tout  opposant  peut  forcer  un  adjudicataire  à  déposer  le  prix  de  son  adjudication  quand  bien 

mOme  cet  opposant  n'aurait  aucun  droit  sur  ces  argents. 
Les  frais  do  distribution  d'argent  provenant  de  la  vente  d'immeubles  sont  payés  au  prorata 
des  sommes  pour  lesquelles  les  immeubles  ont  été  vendus. 

Le  Demandeur  en  cette  cause  fit  vendre,  par  le  Shérif,  sur  le  Défendeur, 
deux  terres:  la  première  pour  £40,  dont  il  se  porta  adjudicataire;  la  seconde 
fut  adjugée  à  Ant.  Gagnon,  Ecr.,  poui*£lO. 

Le  Demandeur  paya  au  Shérif  la  juste  moitié  des  frais  d'adjudication  et 
garda  la  balance  par  devers  lui,  qui  lui  était  due,  et  qui  devait  lui  être  payée  avec 
privilège  de  Bailleur  de  fonds.  Mr.  Gagnon,  l'adjudicataire  de  l'autre  terre 
paya  au  Shérif  £10,  le  montant  de  son  adjudicaM  m. 

Les  Syndics  de  la  paroisse  de  St.  Norbert  d'Arthjbaska  produisirent  une 

.  opposition  afin  de  conserver,  par  laquelle  ils  réclamaient  par  privilège  avant  tout 

autre  créancier  £2  10  10  pour  le  montant  de  la  répartition  que  la  terre  vendue 

pour  £10;  devait  pour  la  construction  de  l'église  et  sacristie  de  la  paroisse  de  St. 

Norbert  d'Arthabaska. 

Le  Prothonotaire  prépara  un  projet  de  distribution  des  argents. 

Les  frais  du  Shérif. £ll   18     6j 

Préparation  du  projet, 12     6 

Procédés 0  10     0 

Frais  privilégiés 6     5     0 

Frais  d'homologation 2  10     0 

Montante £22     6     Oj 

Furent  divisés  en  cinq  parts  do  £4  0  3  chacune.  Ainsi,  G.  J.  Pacaud,  fut 
reparti  à  £17  16  9,  et  les  Syndics  à  £4  ^  ">, 

Sur  les  £40,  prix  d'adjudication  du  S-.  1,  fut  déduit  £17  16  9  pour  les 
frais  et  £0  10  0  pour  la  Collocation,  laissant  une  balance  de  £21  13  3  a  être 
pa^és  au  créancier  par  privilège  de  Bailleur  de  fonds  sur  la  terre  Nb.  1. 

Sur  les  £10  provenant  de  la  vente  de  la  terre  No.  1,  il  fut  d'abord  déduit 
£4  9  3  pour  la  proportion  des  frais,  laissant  une  balance  de  £5  18  9,  qui  fut 
répartie  comme  suit  : 

Collocation  ^0     1     0 

Opposition 2     6     8 

Aux  Syndics 2  10  10 

£5     5  10 


280 


COUR  SUPEKIEURE  1862. 


Faraud, 

vs. 
Pubf. 


L'adjudicataire  de  la  terre  No.  1.  refusa  fin  fl^,^o„   i    u,        '  ' — ~ 

.       sur  le  prix  de  son  adjudication  pour  deu    rJls  Ta  n  !  ^t""'  "ï"'"  ^^^-i 
balance  lui  appartenait  on  pr  Jrencet;::rt:e^rcÏ:t' ^ 3   ^^ 
quant  personne  n'avait  intérêt  à  ce-que  cette  somme  fut  ra-  po  téren  ro'"f 
seconde,  .-.'est  que  s'il  rapportait,  en  Cour,  cette  somme  d'Irlt  1  ï  '    " 

pour  fair.,  un  jugement  de  distribution   iont  il  au^aU  la  flZ  '  P"''"^''''* 

perte  poarlui  et  qui  ne  profiterait  r,n'«nv  !  ,     ^  "  *  P^^^"^  '°   P"^° 

opf  an^i:£:::;:;-rrof:;s^^  ^— -  ^^  - 

Juste  moitié  des  frais  de  la  vente  en  cetL^carquiti^tTre  slof^^^^  "^ 
chaque  terre  également,  puisque  les  frais  de  la  vente  Tnl  ?^^°'^"'  P"' 
égaux.     Les  opposants  veulent  me  faire  déposerTalr  ''' 

pour  faire  un  jugementde  distribution,  dont  ils o't  seul  besoi  '  l!  ^\  ''T' 
sont  pas  établis  comme  les  miens  oui  ann«ro;  ''°'/®"'7^'<'"'-  lueurs  droits  ne 
leur  que  je  produis  à  mes  fri  poTZv    T  '''''"*'"  ^^S'^'''^- 

opposants  ont  été  obhgés  de  f^eune  oolo  •.  °'''"''  ''  "°°  P"^"^^^-  ^«« 
leur  position  exige  des  fratefdes  dépense  T"^-"!'  ""'"'"  ^^""  ^^''^^^  «^ 
ment  pour  servirlurs  inttêt  '  Su/nuTe'  f^^ff  .  7'"'"  '  "°°  ''^"- 
dépenser  mon  argent  au  profit  d'autruiT  sVrétÏ ^^^^  '"^  "''^''^^  ' 

plaideurs  dans  les  Cours  de  Justice,  deviendraitsasLcte  M  '  ''"^'^  '  *^'' 
dont  les  honnêtes  gens  sont  les  viPti,.!!-?      ,  T         *^*"«''''"'''^^'"'"«  celle 

S'il  faut  absoLent  un^gltt  L 1^^^^^^^  -pects  et  mal-fâmés. 
de  la  partie  qui  le  solicite  et  qui  Sa  "n  besoi  nd"n  T  T  '"*  '"^  "'^^"^ 
plaideurs  doivent  être  punis  po^  loir  demLî  •  7^''-  ^"^  '''''  »'  *°"«  '«« 
châtiment  '  soit  réparti  également  entr.  t  ° l''  ''"''•''  '""  '^"^""«'^^'  ^^'  '« 
distribution  soient  diviaXatmentell^  P'''''?  '"'''"'^^'^^  '  ^»«  >««  f™«  de 
stater  l'une  ou  l'autre  J.^^TjT^lZT  S";?  'f  P  ^^ 
tous  et  contre  tous."  '^'°*'  J"^''^^  égale  envers 

vant  Pord,.  de  la  Cou,,  rtaueZj!  <'"""'',' «»«"<>°  *  le  pay»  ,„,. 

n..ndo,  M.™  i„.,„,i  w;rjrnrZde7;Xe  *r"""  "■ 

aucune  part  de  cet  argent,  qu'il  suffi^aif  ^'âf..     7  P'^^^codure  ne  devoir  recevoir 
Que  les  frais  de  fa  vnllrtshéHf  J  "!'''\°!'^^P°-  ^«-^  '^  'Jemande. 
de  l'adjudication  et  non  pas  par  ml  tfé  /ol      "T  T  ''^'''''  ^^'^'^'  ^«  P"'^' 
et  que^c'était  sur  ie  mêmTp'n^^^tT":;'^^^^^^^^^^^         ''-''''^^^'  -*-"«' 
bution  des  argents,  et  que  t^ut  crLcleTava'it l  dl-oit^r  '''"  '^  ''^  ''^*"- 

de  distribution  des  argL  prélevés  et  ^ots  ';:!^::: !:sz::::T:r  ^ 
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te  fois  été  décidées  par  la  Cour  Supérieure  à  Québec  et  qne  c'était  une  pratique 
constante,  établie  depuis  temps  éloigné." 

Per  Curiam.— h?  motion  pour  foile  onclière  et  la  contestation  sont  liées 
ensemble.  L'adjudicataire  est  obligé  de  déposer  en  Cour  le  prix  de  son  a  - 
dication;  en  consequence  de  quoi  la  Règb  pour yb??e  encAére  sur  lui  est  décla- 
rée absolue. 

Quant  ù,  la  contestation  du  projet  de  distribution  nul  doute  que  les  frais 
de  vente  et  do  Collocation  ont  été  les  mêmes  pour  chaque  terre,  et  qu'il  serait 
plausible  et  juste  d'en  faire  peser  le  poids  par  justes  moitiés  sur  chaque  immeu- 
ble, mais  la  pratique  constante  à  Québec  a  été  de  faire  la  répartition  do  ces  frais 
9.W  prorata  du  prix  réalisé  par  la  vente  de  chaque  immeuble,  et  la  Cour  ne  croit 
pfjg  devoir  se  prononcer  contre  cet  usage  et  cette  pratique. 

E.  L.  Pacaud,  Proc.  de  l'adjudicataire  G.  J.  Pacaud. 
G.  Talbot,  Proc.  des  Opposants. 
(e.l.p.)        ' 


iacaud, 

vs. 
Dub.', 


COUR  SUPERIEURE,  DISTRICT  DE  MONTREAL. 

MONTREAL,  30  SEPTEMBRE,  18G2. 

Coram  Smith,  J. 

No.  1703. 

Berijamm  vs.  Brewster  et  divers,  opposants,   ' 

AND 

VHon.  Geo.E.  Cartier,  Proc.  Gen.,  pro  Eeginâ, 

Opposant  et  Contestant. 

Jugé  :-Quo  la  réclamation  de  la  Couronne  fondée  Bur  un  droit  do  fis^o  Cst  pii?iléKiéo  sur  les  biens 
meubles  du  débiteur  insolvable.  i""'">-fcii.u  sur  ics  oien= 

Par  son  opposition  afin  de  conserver  produite  le  27  iovembra,  1801,  l'IIonora- 
ble  Procureur  Général  de  Sa  Majesté,  réclamait  par  privilège  à  môme  les  deniers 
provenant  de  la  vente  des  biens  meubles  du  Défendeur  la  somme  de  £397  13, 
pour  laquelle  Nôtre  Souveraine  Dame  la  Reine  avait  été  coUoquée  sur  le  pro- 
duit de  la  masse  des  biens  du  failli  Ruggles  Wright  junior  ;  entre  les  mains  du 
Défendeur  Benjamin  Brewster  en  sa  qualité  dcSyndic  à  lafaillitc  du  dit  Wrîght. 
Parle  jugement  sur  le  rapport  de  collocation  (Dividend  Sheet)  rendu  le  14 
mars  1856,  por  la  Cour  de  Banqueroute  il  avait  été  ordonné  au  dit  Défendeur 
en  sa  qualité  de  Syndic  de  payer  telle  somme  à  Nôtre  Souveraine  Dame  la  Reine 
pour  et  en  déduction  d'un  jugement  qu'elle  avait  obtenu  contre  le  dit  Wright  le 
20  avril,  1843. 

Le  Rapport  de  Collocation  préparé  par  le  Prothonotaire  n'ayant  accordé  è 
NôtreSouveraine  Dame  la  Reine  que  la  somme  de£8  19  1  au  marc-lalivre  avecles 
autres  créanciers  de  Brewster,  l'Honorable  Procureur  Général  contesta  ce  Rap- 
port sur  le  principe  que  par  la  loi  du  pays,  Nôtre  Souveraine  Dame  la  Reine 
avait  un  privilège  sur  tous  les  biens  du  Défendeur  pour  le  paiement  de  sa  récla- 
mation et  avait  droit  d'être  collotpiee  de  préférence  à  tous  autres  créanciers  sur 
les  deniers  provenant  de  la  vente  des  biens  meubles  du  Défendeur  qui  était  con- 
traignablo  par  corps  au  paiement  de  cette  réclamation. 
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■JJcujainiii, 

vs. 
Brows  toi;. 


Deux  de^  opposants  en  cette  cause  répondirent  spécialement  à  cette  contes- 
tation comme  suit:  "That  Her  Majesty  had  and  has  not  the  privilege  for  the 
"  amount  of  Her  said  claim  upon  the  proceeds  of  the  goods  of  Defendant  sold  in 
"  this  cause  and  had  no  right  to  be  collocated  by  special  privilege  but  was  pro- 
"  perly  and  legally  collocated  therein  au  marc  la  livre  with  the  other  creditors  of 
«  the  Defendant.  And  the  privilege  invoked  in  the  said  opposition  and  con- 
"  testation  has  no  legal  existence  and  ought  not  to  be  granted." 

La  Cour  par  un  jugement  rendu  snr  cette  contestation  l'a  maintenue  et  a 
raotiv(î  son  jugeraont  comme  suit: 

The  Court  having  heard  the  said  Opposants  Ferdinand  Macculloch  and 
censors,  and  the  said  Opposant  Oscar  A.  Burton,  and  the  Attorney  Goneral  on 
behalf  of  our  Sovereign  Lady  the  Queen,  Opposant,  by  their  respective  Counsel, 
upon  the  merits  of  the  contestation  by  the  said  Attorney  General  on  behalf  of 
our  said  Lady  the  Queen  of  the  Report  of  distribution  in  this  cause  made  an.l 
fylod,  having  examined  the  proceedings  and  proof  of  Record  and  deliberated, 
considering  that  the  said  Ferdinand  Macculloch  and  Charles  Ilagar  Opposants! 
uad  the  said  Oscar  A.  Burton,  Opposant,  contesting  the  claim  of  the  Attorney 
General  for  lier  Majesty  the  Queen,  liave  altogether  failed  to  show  any  good  rea- 
son in  law  for  maintaining  the  conclusions  of  their  said  contestation  and  for  re- 
fusing to  admit  the  privivilegc  claimed  by  the  Attorney  General  ;  and  further 
considering  that  the  claim  of  the  Attorney  General  is  based  on  and  founded  on 
the  droit  de  fisc  due  to  Her  Majesty  the  Queen,  the  said  contestations  are  dis- 
missed with  costs,  and  the  claim  of  the  said  Attorney  General  is  allowed  to  the 
extend  of  three  hundred  and  ninety  seven  pounds  thirteen  shillings,  with  costs, 
rejecting  the  claim  for  interest. 

L'llnn.  G.  E.  Cartier,  Procureur  Général  ^wo  lieginâ. 
Abbott  d-  Dorman,  Avocats  do  F.  MacCulloch  ot  a!. 

(P.R.L.) 


MONTREAL,  3l8T  MAY  1861. 

Coram  Monk,  J. 

No.  770. 

Orr  vs.  Hébert, 

Hold  :--Tl.»t  qu(*d  tl.o  cddai.<,tho  cettloHHaire  and  tho  dibiteur.  Indirect  knowlodff.  obUlnod  by  the 

a^Meur  th^t  tho  debt  hM  boon  tr«.»ferml  I.  oqulvaleut  i»  Itnoiroct.  t.>  .oo«pt.noe  or 

S  U  UmI^  ""  ''  """''"''  '">"''"*»'  '"  "">  '»""'  "»""'  which  thti  know  • 

Ï.  That  »  partial  oxooutlon  of  tho  tranifor  and  an  acknowlod«mont  by  tho  ci.lant  that  navmontk 

0..  account  made  by  the  amieur  to  the  c.»,ionnaire  are  «ood  and  the  failure  TtZZTt 

to  coMtMt  the  decUratton  made  to  him  (a-  plaintiff  In  an  action  v,  tho  c».ioHHai,-e)  upon  a 

wr'tof  .a««,«rr«  after  Judm,cnt  to  tho  otToctthat  he  the  .«*if«.r  owe.  Z éy  "„     ,' 

r=e7  iirr  '""  "*"""  ""^  '*"' ""'""'^  ""-"'-■"  "^""  ^^^  - --■ 

The  facts  of  this  case  will  bo  scon  by  the  judgment  ronderod,  which  was  a« 
•ollows  :— 

Monk  J.— This  is  an  action  brought  for  tho  recovery  of  tho  sum  of  £120.10.0 
•hie  uyvu  ,.  deed  of  sale  of  a  iotofiand  by  plaintiff  to  defendant  dated  28th  Jan,, 
1854.  The  declaration  alleges  that  the  superficial  extent  of  land  hol.l  was  01 
.teres  30  porches,  and  that  the  price  stipulated  was  £2  per  acre,  total  .C185. 
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The  defendant  meets  this  action  by  the  following  peremptory 'exception  that 
the  land  contained  only  fifty  acres  and  that  the  entire  price  was  therefore  only 
£100,  iiibtead  of  £186,  as  alleged  by  the  plaintiff.  That  at  tho  passing  of 
the  deed  he  paid  £12  10  leaving  a  balance  of  £87  10  payable  in  four  annual 
instalments  of  £21  17  6  the  first  of  which  was  to  become  due  on  the  13th  of 
July,  1854,  and  so  to  continue  annually.  That  by  an  act  before  Notaries  dated 
10th  March,  1854,  tlic  plaintiff  transferred  to  two  persons  of  tho  name  of  Jamie- 
son  and  Vicherman,  among  other  things,  tho  debt  above  mentioned.  That  the 
defendant  having  been  iufonned  of  this  transfer  on  the  17th  August,  1855,  paid 
.£37  2  G  to  Vicherman  one  of  the  parties  to  whom  the  Uansfer  was  made. 
That  afterwards  on  the  fifth  October,  1866,  defendant  paid  to  the  same  party 
£5  0  0,  so  that  on  the  13th  July,  1856,  there  remained  due  only  the  sum  of 
£«  17  on  the  second  instalment.  On  the  13th  July,  1850,  another  instalment 
of  £21  10  became  due,  making  with  the  last  named  sum  £28  7;  but  the  de- 
fendant alleges  that  the  plaintiff  never  became  proprietor  of  tho  debt  after  trans- 
ferring it  to  the  parties  above  named,  and  hence  has  no  right  to  claim  tho  same 
by  this  action.  Moreover  it  is  further  set  forth  that  the  plaintiff  obtained  judg- 
ment against  Jaraeison  and  Vicherman  on  the  27tli  October,  1865,  for  a  large 


h   November,  1855,  saisie 


sum  of  money,  and  upon  this  judgment,  on  tho, 

(irrèt  après  jugcrmuh&mà  to  attach  in  the  hanu.  /the  defendant  all  moneys 
by  him  owing  to  Jamieson  and  Vicherman.  That  on  the  kli  December,  ISo's, 
the  defendant  declared  that  ho  owed  Messrs.  Jamieson  A-  Viuherman  tiie  balance 
of  the  purchase  money  thus  transferred  and  this  writ  of  misic  arret  is  still  in 
full  force,  and  the  defendant  prays  that  present  ad  ion  be  in  conse^iuence  dis- 
missed. Tho  i)laintiff  answers  that  he  has  always  been  n^ady  to  give  credit  to 
defendants  for  moneys  paid  to  Vicherman  and  Jamieson  and  offers  to  give  secu- 
rity that  defendant  will  never  be  troubled  by  them  for  moiieys  now  sue-l  for. 
It  is  also  alleged  in  tho  answer  that  the  declaration  of  the  defendant  as  tien 
saisie  above  referred  to  was  not  a  declaration  upon  which  tho  plaintilF  could 
obtain  judgment,  and  that  Vicherman  and  Jamieson  have  absconded  from  this 
province. 

The  evidence  adduced  establishes  the  fact  of  tho  transfer  of  tho  10th  March, 
1854,  and  tho  payment  by  alleged  defendant  to  have  been  mado  by  him  to  Jamie- 
Non  and  Vicherman,  also  tho  issue  of  the  saisie  arrêt  and  the  seizure  of  tho 
money  in  the  hands  of  tho  defendant  as  belonging  to  Jamieson  and  Vicherman, 
and  tiie  plaintiff's  omission  to  contest  the  declaration  of  defendant  as  tiers 
taiii. 

The  question  of  law  which  tho  court  ia  now  called  upon  to  decide  is  simply 
this  :  Whether  tho  indirect  knowledge  obtained  by  a  debtor  that  the  debt 
owing  by  him  has  boon  transferred  is. or  is  not,  in  so  far  as  the  céd<int,  tho  ces- 
sionnairc  and  the  débiteur  are  concerned  equivalent  in  ite  off«cU  to  accopUnco 
or  signification.  Every  lawyer  is  aware  of  the  controversy  which  existed  for 
I'.nv.iy  pi'.ra  !!',  1  rsnee  ujiorj  this  point,  and  of  the  rontradiotory  .«rrâ*  which 
were  lundorod.  The  o|tiniun  however  which  has  provailod  is  that  in  so  far  as 
regards  ^  these  parties  tho  transfur  .li>es  take  effect  by  tliis  indirect  know- 
ledge.   Troplong  in  his  Contrat  dr.  Vmtt  No.  t»00,  commenting  upon  tho  opin- 


Orr, 

vs. 

}I(ibcrt. 
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ion  of  Ferrièie  and  Brodeau  says  :  "  elle  compte  la  Cour  do  Cassation  parmi  ces 
"  adversaires,  et  je  cvois  que  si  les  faits  dont  on  veut  induire  la  connaissauce 
"du  transport  par  le  débiteur  ont  quelque  chose  de  non  équivoque,  si  elles  ne 
"laissent  aucun  doute  sur  la  volonté  du  cessionnaire  de  se  prévaloir  de  la  cession 
"les  adversaires  de  Ferrière  doivent  l'emporter."  Hero  there  is  not  only  no 
doubt,  but  the  tranqtort  received  its  execution  in  part  :  payments  were  niado  to 
the  ccsslonairc  by  the  débiteur  which  arc  acknowlcgcd  lo  be  good  by  the  cédant 
himself,  apart  from  the  saisie  arrêt  and  ^tlie  uncontested  declaration  of  the 
defendant  as  tiers  saisi  that  he  owed  money  to  Jamieson  and  Vichcrman  in 
virtue  of  tlie  transfer  of  the  lOth  March,  185Ô.  I  am  of  opinion  that  the  facts 
and  the  law  of  the  case  impose  upon  the  court  the  obligation  of  dismissing  this 
action  with  costs.  It  is  dismissed.  The  plaintiff  may  have  recourse  upon  the 
saisie  arrêt. 

A.  &   W.  Robertson,  for  Plaintiffs. 

Leblanc  &  Cassidy,  for  Defendants. 
J.   G.   K.   11. 


ff 


SUPERIOR  COUIiT. 

MONTREAL,  22.ND  SEPTEMBER,  1803. 

Coram  Berthelot,  J. 

Xo;  2200, 

liise,  vs.  Coutlée  &  Coutlée,  Opposant. 

HKLD:-TIittt  nnasalgnuoof  a  I'liUntiir  cannot,  by  motion,  claim  to  bo  madu  a  party  to  a  cauBO,  tUo 
proper  course  being  to  apply  by  IVtlUon,  he  being  a  stranger  to  the  record. 

•  This  was  a  motion  by  one  Robert  Conroy,  who  claimed,  for  the  reasons 
assigned  at  length  in  the  motion,  to  bo  permitted  to  appear  in  tho  cause,  as  tha 
cessionnaire  of  the  PlaintiH',  for  tho  purpose  of  contesting  an  Inscription  de  faux 
made  and  fjled  by  the  Opposaiii.. 

Bethune,  showing  cause,  contendo  1  that  as  tho  applicant  was  a  strano-ar  to 
the  record,  ho  had  no  right  to  miiko  a  motion  in  the  case,  and  that  his  proper 
course  was  to  proceed  by  Petition. 

Per  Curiam  .-—It  is  necessary  here  to  regulate  tho  proper  modo  of  pr 
cedure,   and,  in   doing  so,   the  Court  does  not  hesitate  to  any,  that  a  stranger 
cannot  make  a  motion  in  a  cauno,  and  that  his  first  slop  ought  to  bo  to  petition 
tlio  Court  to  bo  allowed  to  intervene.     The  party  will  therefore  take  nothing  by 
bis  motion. 


li,  ({•  O.  Lajlammc,   fur  INaintitf  and  Applicant. 
Strarhan  liethune,  for  Opposant. 
(«.  n.) 


Motion  rejected. 
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MONTil?    \     30  JUNE,  1863. 
Corcr,  MoiTK,  A.  J. 

No.  457. 
Atwater  et  al  vs.  Bouthillier 
HBin  :  l8t  That  in  cstimatlnB  for  duty  the  market  value  at  the  place  of  importation  of  «oods  imported 
li'om  a  foreign  country,  such  value  will  be  taken  to  be  the  value  of  such  goods  by  a  gold 
or  other  standard  corresponding  in  value  with  the  standard  of  the  currency  in  which  the 
duties  are  payable. 

20  That  upon  this  principle,  goods  imported  from  the  United  States  should  be  estimated  for 
duty  by  a  gold  standard  that  being  a  standard  corresponding  in  value  with  Canadian 
currency.» 

The  defeiUant  was  sued  for  the  revendication  of  a  cask  of  linseed  oil  detained 
\>y  the  Customs  at  Montreal,  and  valued  at  $43.20. 

The  declaration  purports  to  be  for  refusing  to  deliver  to  plaintiffs  a  cask  of 
linseed  oil  then  in  the  Examining  Warehouse,  and  part  of  a  lot  entered  on  the 
2.5  th  October,  1802. 

On  that  day,  the  plaintiffs  entered  .31  casks  of  linseel  oil,  one  of  which  wa« 
sent  to  the  Examining  Warehouse.  On  inspection  of  the  invoice  it  was  found 
to  he  made  out,  not  in  the  prevailing  currency  of  the  United  States  of  Amer- 
ica, where  the  same  were  purchased,  but  at  the  gold  value  and  was  paid  in  gold 
or  exchange. 

The  appraiser  insisted  on  a  post  entry  to  bring  the  value  up  to  the  paper  cur- 
rency and  detained  the  cask  in  store  until  it  was  done. 

The  question  therefore  had  reference  to  the  payment  of  the  duty  on  the  gold 
price  of  ihj  urticiy  instead  of  on  the  true  m  irkel  value  thereof  at  the  pla.'O  of 
eij)ort  ttion,  .-.nd  that  question  Wiw  submitted  to  the  court  upon  the  pleading 
and  admissions  of  fact  made  by  the  parties. 

The  plea  of  the  d.ifendant  is  as  follow.s. 

The  defendant,  without  admitting  any  of  tlie  allegations  contained  in  the  plain- 
tiff's declaration,  except  in  so  far  as  hereinafter  admitted,  for  plea  to  this  action 
saith  :  That  the  invoice  of  the  thirty  one  cask.s  of  linseed  oil  in  question  in  tlii» 
cause  was  made  out  not  in  the  prevailing  currency  of  the  United  States  of 
A.norica  where  the  same  were  purchased,  but  at  the  gold  value  and  in  fact  wore 
paid  in  gold  or  exchange. 

That  in  fact  the  aotual  cost  in  New  York  as  stated  in  said  invoice  was  not  the 
true  and  fair  market  value  at  the  time  and  pl.ice  of  (he  purchase  of  said  thirty 
one  casks  of  linseed  oil  bit  on  the  contrary  (ha  true  and  lair  nnirket  value  there- 
of at  the  place  of  their  exportation  was  .piite  different  from  the  one  stated  in 
said  invoice. 

'I'hat  the  one  stated  in  said  invoice  w  is  seventy-five  cents  per  gallon,  whilst 
the  true  and  fair  market  value  thereof  at  said  place  of  exi^rtation  was  ninety 
cents  per  gallon. 

That  the  duly  of  twenty  per  cent.  irapo«ed  by  law  on  said  goods,  amount, 
ed  according    to  the  prevailing  currency  of  the  said  United  States  at   the 

_,..,  j..j,.^.j.j.j.  „.  ^^^  gyg^..j,  jj..  g.jjjj  or»i3û.i0,wiiicùiho 

plaintiffs  have  not  paid,  except  $196.20,  leaving  still  due  a  balance  of  |i89.ao. 


•la  Vios  Cap.  17  S«c  24. 

10 


yoL.  rn. 
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Atwatcr  ct  a 
Bouthillicr. 


•  I 


P 


That  the  i=aid  plainhflFs  paid  only  $196.20,  as  and  for  the  duty  of  twenty  per 
cont.  as  if  the  true  and  fair  market  value  was  only  seventy  five  cents  per  gallon 
whilst  the  true  and  fair  market  value  of  said  linseed  oil  at  the  time  and  place  of 
exportation  was  ninety  cents  per  gallon. 

That  the  said  defendant  had  a  right  to  make  and  did  insist  on  making  a  post 
entry  to  bring  the  value  therof  up  to  the  paper  currency  of  the  [.lace  of  exporta- 
tion at  the  time  of  such  purchase,  and  the  said  plaintiffs  although  called  upon  to 
pay  the  duty  according  to  law,  have  always  refused  to  do,  and  therefore  arc 
still  mdebted  to  the  amount  of  139.20  for  said  balance  of  duty  so  due  and  owine 
by  them,  and  cannot  claim  the  said  cask  of  linseed  oil  until  such  balance  be  paid 
Wherefore  the  said  defendant  prays  that  this  action  be  hence  dismissed 
with  costs. 

The  parties  in  this  cause  admitted  that  the  thirty-one  casks  of  linseed  oil 
mentioned  in  the  plaintiff's  declaration  and  in  the  invoice  thereunto  annexed 
were  purchased  by  the  plaintiffs  in  the  city  of  New  York  in  the  s(ate  of  New 
York,  one  of  the  United  States  of  America,  and  were  by  them  entered  at  the 
custom  house  in  the  port  of  Montreal,  on  the  twenty-fifth  day  of  October,  1862  at 
ihe  price  stated  in  said  invoice,  namely  the  sum  of  nine  hundred  and  eighty-o'ne 
dollars,  which  was  the  price  actually  paid  by  the  plaintiffs  in  New  York  afore- 
said and  nas  at  the  time  of  the  purchase  and  at  the  time  of  said  entry  the  actual 
value  at  New  York  aforesaid  of  said  quantity  of  oil.  in  gold  coin  of  the  United 
States  of  America  of  equal,  nominal  and  actual  value  with  the  current  money  of 
Canada  vr  in  currency  equivalent  to  such  gold  coin,  and  that  the  plaintiffs  paid 
to  the  defendant  as  collector  of  customs  at  said  port  in  current  money  of  equivalent 
nominal  and  actual  value  with  the'  said  gold  coin,  as  duties  on  said  goods 
twenty  ^pr  cent,  upon  the  amount  or  value  of  said  goods  as  stated  in  said  invoice', 
to  wit  :  the  sum  of  one  hundred  and  ninety-six  dollars  and  twenty  cents  current 
money  of  Canada  ;    and  received  from  the  proper  officer  a  permit  for  the 
delivery  of  said  oil  to  plaintiffs,  who  received  thirty  casks  of  said  oil,  one  being 
retained  at  the  examining  warehouse  by  the  defendant  who  still  retains  the 
same  on  the  ground  that  he  has  a  right  to  make  a  post  entry  and  to  oblige  the 
plaintiffs  to  pay  a  balance  of  thirty  nine  dollars  and  twenty  cents  currency  as 
and  for  the  balance  of  the  duty  of  twenty  per  cent,  on  said  goods  according  to 
his  statement  annexed  to  his  plea,  which  balance  the  plaintiffs  have  been  called 
upon  to  pay  upon  a  post  entry  which  the  defendant  did  insist  to  make  but  of 
all  which  the  plaintiffs  refused  and  (hat  the  paper  writings  plaintiffs'  exhibit» 
A'c,  are  true  copies  of  the  said  permit  and  of  the  reports  of  the  entry  of  said 
goods. 

That  at  the  time  of  the  purchase  in  New  York  aforesaid  there  was  current  in 
the  said  United  State»  a  certain  issue  of  paper  innon  'ortible  into  gold,  and  bear- 
ing at  the  time  of  the  said  purchase  nominally  a  like  value  with  the  said  gold 
coin,  but  in  fact  bearing  a  real  value  loss  by  twenty  per  cent,  than  the  said  gold 
coin,  the  rate  of  exchange  from  Canada  aforesaid  to  New  York  aforesaid  boinir 

i j-:-rttt!-,iti5  ••!  c.-.vuai.-jjs,  tu  i;r, -jr  or  uan.^aa,  «nà  iiial  the  vaiue  of 

the  said  oil  in  the  said  paper  currency  at  the  time  of  said  purohaue  was  eleven 
hundred  and  soventy-soveu  dollars  and  twenty  cents. 
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dollars  and  twenty  cents  Canadian  currency 

Monk,  A  J._The  plaintiffs,  Messrs.  E.Atwater  &  Co.,  purchased  at  New 
V.rk  a  certain  quant,ty  of  inseed  oil.  The  invoice  showed  that  the  artic  eT 
ZZJ-uZT  r-  .^'7"T--«  «'l%ht,bat  the  collector  thong 
UniZC  M  '■^';^'^''''  duty  according  to  the  paper  currency  of  L 
United  States.  Messrs.  Atwater  &  Co.  paid  duty  on  the  25th  October  1862 
accord,ng  to  the  value  in  gold  which  was  a  sfandard  coo^mon  to  the  two 
countries.  But  the  defendant  claimed  that  he  was  entitled  to  duty  accord  I^ 
o  the  amount  whi.h  the  plaintiffs  would  have  paid  for  the  article:ff  they  a^ 
p*id  in  paper  currency.  /   >»* 

^^The  collector  had  detained  one  barrel  of  the  linseed  oil  to  meet  this  excess  of 
The  Court  believed  his  pretensions  to  be  utterly  unfounded. 

^tata'    iT  l"'^  7  ?''\  '■  ^r/  ''"^"'"^  ^'"  P'-P^^  «""-°y  «f  '^^  United 
S-ata .     The  action  of  the  plaintiffs  for  the  recovery  of  the  barrel  of  oil  must  be 

sritr  "°"°*'  ''""-'  "*""""^  ■"  -"-^  '"•  ^^•*"»" 
vri'r.'^rdi^i:'""'"^"""""""'"™'-  ■"  »"  ^^  -  »"' 

The  judgment  was  rendered  as  follows  : 

The  Court  having  heard  the  parties,  examined  the  proceedings,  seen  the  admis- 
sions fyled  by  the  parties  and  Laving  deliberated,  doth  adjudge  and  condemn 
th    defendant  to  deliver  up  to  the  plaintiff.,  within   15  days  the  cask  or  barrel 
ofhnseed  oil  their  property  which  was  duly  entered  by  them   at  the  Custom 
House,  atsaid  port  on  or  about  the  25th  day  of  Octobe;  last  past,  and  the  dS 
thereupon  paid  by  them,  but  which  the  defendant  without  ai/leg;i  cla  m  the 
npon  for  duties  or  other  charges,  and  without  legal  right  detainedf  and  rLed  to 
dehver  to  plamtiffs^  and  in  default  thereof  to  pay  an5  satisfy  to  the  plaintffst  . 
imofforty-threedollars  and  twenty  cents  value  of  the  said  caskor  barrel  o  Hn 
^ed  oU  wuh  interest  thereon  from  the  24th  of  January  la«t,  the  whole  wHhoL 
<^H^^s  to  Mr.  Dorman,  Attorney  for  Plaintiffs.         'judgment  foPlIi  tiffs 

S.  W.  Dorman,  Attorney  for  Plaintiffs. 
P.  R.  LaFrcmye,  Attorney  for  Defendant. 

(p.  R.  L.) 


Bontliiuier. 


MONTREAL,  Hth  JUNE,  1863. 
Coram  Badglet,  J. 

No.  a083. 
Derepcnligny  vs.  Doherty. 

iylodon  mouon  «upporj  by  ««  uffl  uf  t7«  ,  „  .  lï .?   '.V'"'  'f  ""  ""'""""•'  *«  ">* 
•rror  of  D«f«„d.ntVAUor„!!v  nl  .._!-"!"  r*^."'  V'"t '"^»' *•""'""'  ""«"seno.  or 

tbJnrTr.      r.^'/'"'  '^«™''««»  done  to  the   Plaintiff's    house    by 
he  Defendant  when  he  Defendant)  occupied  it  as  tenant,  being  bound  to  deliver 
up. ho  house  at  the  expiration  of  his  lease  i„  good  repair,  reasonable  wear  and 
.«r  being  allowed.     The  writ  was  returned  into  Court  on  the  2nd  of  June  last 
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Derepentigny  Default  was  enterea  only  on  the  5th.     On  the  lOth,  the  first  day  of  the  termr 
Doherty.      judgment  was  given  to  Plaintiff  ou  proof  duly  made. 

The  next  day,  11th  June,  M.  Doherty  Esq.,  made  the  following  motion: 
District  «^f  Montreal,  Circuit  Court. 
Pierre  Derepentigny,  Pltff.  ds  Patrick  Doherty,  Deft. 

Motion  by  the  Defendant  that  upon  the  affidavit  herewith  produced,  the  de- 
fault in  this  cause  entered  be  taken  off,  and  that  he  be  permitted  to  appear 
and  plead  therein  upon  payment  of  such  costs  as  this  Honorable  Court  may  order» 

Montreal,  11th  June,  1863. 

M.  Doherty,  Defendant's  Attorney. 

The  undersigned,  Defendant's  Attorney  in  this  cause,  being  sworn,  says,  that 
the  Defendant  placed  the  copy  of  writ  and  declaration,  herewith  produced,  in 
his  hands  witii  instructions  which  are  a  good  defense  to  this  action  in  order  to 
plead  in  and  defend  the  same,  '  that  the  return  day  in  said  copy  of  writ  written 
to  wit  the  "  deuxième  "  resembling  at  first  sight  the  word  "  dixième  "  this 
deponent  was  led  into  error  by  said  re-emblance,  and  got  the  impression  that 
«aid  writ  was  returnable  on  the  tcntli  of  Juno  instant  instead  of  on  the  second. 
That  this  deponent  was  present  in  Court  yesterd  ly  at  the  calling  of  the  new 
cases  waiting  to  appear  in  said  case,  and  it  w  h  not  until  the  clerk  of  the  Court 
in  calling  said  cases  had  passed  this  case  without  calling  the  same  that  this  de- 
ponent upon  enquiving  into  the  cause,  discovered  by  careful  observation  that  this 
case  was  returnable  on  the  second  instant  instead  of  the  tenth.  That  this  action 
being  for  damaijcs,  this  deponent  from  his  instructions  has  strong  reason  to  be- 
lieve that  great  injustice  will  be  done  to  the  Defendant  unless  he  h  permitted  to 
plead  to  tliis  action  which  he  here  offers  to  do  instanter  and  to  pay  such  costs  as 
this  Court  may  think  right  in  the  premises. 
Sworn  and  pcknowledged  1 

before  me  tiirs  eleventii  >•      M.  Doherty,  Attorney  for  Defendant. 

day  of  June,  1803.  ) 

The  motion  and  affidavit  were  da'ed  and  presented  on  the  11th  of  Juno,  without 
notice  to  the  opposite  party.  Ricard,  the  riaintift"'»  attorney  who  happened  to 
be  present  in  Court  whon  the  motion  was  made,  attempted  to  show  that  those 
proceedings  were  illega'  and  tlioigh  n  )t  objecti'ig  to  the  want  of  notice  of 
motion,  could  not  consent  to  waive  his  rights  to  his  jui?:^mont.  He  m.iintaiued 
that  a  judgment  could  not  be  set  aside  on  a  mtro  motion,  that  the  law  gave 
us  some  special  means  of  accomplishing  that  enl,  and  it  was  necassary  to  apply 
the  law  to  that  effect. 

Badolky,  J. — Ruled  that  Defendant  could  not  sulTer  by  his  attorney  s  negli- 
gence or  error,  that  tlio  affidavit  fyled  in  support  of  motion  went  to  cstabli*h 
that  it  was  by  Mr.  Doherty's  oversight  that  an  appearance  liad  not  been  fyled 
in  due  time.  So  he  would  grant  the  motion  and  order  the  Defendant  to  plead 
forthwith.  Mo'ion  granted,  judgment  and  default  let  aside. 

L.  Ricard,  for  I'lainlilT. 

M.  Doherty,  for  Defendant. 

(JXU.) 
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MONTREAL,  27  FEBRUARY,  1863. 
Coram  Monk,  J. 

No.  5682. 
Girouard  V8.  LachapelU  et  vir. 

In  rendering  judgment  His  Honor  said  :— 

sin^l  y  t"  """'  aï°"^''*  "*"  *  P'-«>"i««ory  note  .signed  by  husband  and  wife 
^^aréed.  Ueas  1^,  p,ea  was  that  the  wife  signed  the  note  not  as  e  partner 
in  the  business  but  as  security  for  her  husband,  which  was  iUegai-but   the 

Thfri'  rr^^^^l  '^".  "1'  ^'^^  "'^'  '"  *''^  •^^'^'"^^^  ^«"^««  °f  «  business,  in 
which  both  husband  and  wife  were  jointly  interested.  Judgement  must  there- 
fore  go  agamst  both  defendants  jointly  and  severally. 

Jette,  for  Plaintiff. 

Royal,  for  Opposants. 

(j.  O.  K,  H.) 


COUR  DE  CIRCUIT— DISTRICT  DE  JOLIETTE. 
JOLIBTTB,  16  NOVEMBRE,  1863. 
Coram  C.  J.  Lahbroe,  J.  A. 

No  2968. 
Martin  Gravelle  vs.  Louis  Bmudoin. 

BlLLKT    NOTARIÉ    E»    BREVET— PRESCRIPTION. 

'''"*"  Tq^nT  '"'""''*"  *'""'  '"""'"'"  ■""""'  '*"'"'  '  °r'^.»'e«'P'«P.^criptible  p« 

La  pursuito  dtait  fondée  sur  un  billet  passé  devant  Mtres  Désauniers  et  col- 
lègue  Nota>res,  le  30  Octobre  1855.  Une  exception  de  prescription  de  cinq  ans. 
celle  établie  par  le  statut  contre  les  billets  promissoires,  fut  opposée  à  l'action 
et  1  on  cita  à  1  appu,  de  ce  moyen  de  défense  :  3  J.rist  p.  55.  Morrin  vs.  Legauit 
Smith  J.,  6  Janst,  p  267,  Crevier  vs.  Sauriole,  môme  juge  :9L.a  Hen  n  41  «ï 
Lavoie  vs  Crevier,  Cour  d'Appel.  ^''  ^ 

Per  Curiam.  Dos  précédents  cité.,  il  n'y  a  que  ceux  de  la  Cour  de  Circuit 
qui  soient  applicables  et  ces  précédents  étant,  dans  l'opinion  de  la  Cour  en  con- 
flit  avec  le  droit  du  pays,  qui  est  le  droit  français,  môme  en  matière  de'com. 
meroe,  excepté  en  ce  qui  concerne  la  preuve,  il  faudrait  que  la  Cour  d'Appel 
eût  finalement  prononcé  sur  cette  question  pour  faire  prévaloir  la  jurisprudence 
sur  ce  que  cette  cour  considère  comme  un  point  de  droit  bien  établi.  En  oon- 
séquence  la  Cour  déboute  l'exception  de  prescription. 

„ ,  Exception  déboute». 

Melançon  &  Beaupré,  Avocate  du  Demandeur. 

O.  A.  Champagne,  Avocat  du  Défendeur. 
(/.  D.) 
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MONTBSAI^,  31  MARS,  1846. 

Coram  Rolland  J.,  Gale  J.,  Day  J. 

No.  1711. 

Dubois  vs.  Hébert. 

Séduction,  Paternité,  Enfant. 

JCGB  ;— Que  durant  la  première  enfance,  l'enfant  naturel  est  laissé  sous  les  soins  et  en  la  possession 
de  la  mère  -,  mais  qu'aprôs  les  premières  années,  le  père  doit  avoir  l'alternative  de  prendre 
son  enfttut  avec  lui  ou  de  continuer  Jk  en  payer  l'entretien  jt  la  mère. 

Jugement  :— La  Cour  après  avoir  entendu  les  parties  par  leurs  avocats,  après 
avoir  examiné  la  procédure,  pièces  produites  et  preuve  et  en  avoir  délibéré, 
déclare  le  Défendeur  père  de  l'enfant  dont  la  Demanderesse  est  accouchée  le  huit 
Novembre  1841  ;  et  en  conséquence  condamne  le  Défendeur  à  payer  à  la 
Demanderesse  la  somme  de  £24.  Os.  Od.  du  cours  actuel  de  la  Province  du 
Canada  tant  pour  frais  de  gésine  que  pour  le  soutien  du  dit  enfant,  jusqu'au 
jour  de  l'assignation  du  dit  Défendeur  dans  la  présente  action,  nommément 
jusqu'au  24e  jour  d'Août,  1844,  et  aux  dépens  de  cette  action  dont  distraction 
est  accordée  à  Messrs.  Cherrier  &  Dorion,  avocats  do  la  Demanderesse.  Et  la 
Cour  ordonne  au  dit  Défendeur  de  payer  à  la  Demanderesse,  à  partir  du  dit 
jour  24  Août,  1844,  et  jusqu'à  ce  que  le  dit  enfant  ait  atteint  l'âge  de  six  ans,  le 
somme  de  £6.  Os.  Od.  dit  cours  par  année  pour  le  maintien  du  dit  enfant,  et 
après  que  le  dit  enfant  aura  atteist  le  dit  âge  de  six  an»,  la  Cour  condamne  le 
Défendeur  comme  père  du  dit  enfant  d'en  prendre  soin,  de  le  nourrir,  vêtir  et 
élever  convenablement  ;  et  à  défaut  par  lui  de  ce  faire,  condamne  le  Défendeur 
à  payer  à  la  Demanderesse  la  somme  de  £Q.  0.  0.  dit  cours  par  année  d'avance 
à  compter  du  jour  que  le  dit  enfant  aura  atteint  l'âge  de  six  ans,  pour  la  nour- 
riture, besoin  et  l'entretien  du  dit  enfant,  et  ce  jusqu'à  ce  que  le  dit  enfant  ait 
atteint  l'âge  de  dix  ans. 

Cherrier  <f;  Dorion,  pour  la  Demanderesse. 

R  .A.R,  Hubert,  pour  le  Défendeur. 

(J.  D.) 


COUR  SUPERIEURE. 

MONTREAL,  29  SEPTEMBRE,  1863. 

Coram  Bkrthelot  J. 

No.  711. 

Doutre,  vs.  Gosselin  &  Oabouriault,  opposant. 

Jcon:  10.  Que  lorsque,  dans  1»  contestation  d'un  article  de  collocation  ou  distribution,  le  titre,  sur 
lequel  l'opposant  a  été  colloque,  est  contesté,  les  frais  seront  accordés,  comme  si  l'opposition 
elle-même  eut  été  contestée. 

2o.  Que  la  classo  des  frais,  dans  ce  cas,  est  réglée,  non  par  le  montant  de  la  collocation,  mail 
par  la  somme  réclamée  par  l'opposant. 

So,  Que  l'opposant  est  considéré  comme  Pomandeur  et  le  contestant  comme  Défendeur,  pour 
déterminer  les  frais  dûs  i,  chacune  dos  parties. 

Dans  cette  cause,  l'opposant  Oabouriault  avait  été  colloque  pour  £36.  Os.  Od. 
en  déduction  de  cette  partie  de  son  opposition  au  montant  de  JCl  79,  comme 
cessionnaire  de  Dame  Céleste  Mora  dite  Laforme,  épouse  du  Défendeur,  créan- 
cière de  ce  dernier  par  contrat  de  mariage,  avec  lui,  en  date  du  24  Mai,  1843. 
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l-onno^.r^^'r''  ""T'"  ^'"''''^'  ^"  P-^'J^'  ^'  distribution  qui  colloquait  ainsi 
^L    !   ?'.    "''"'^  ^"'  ''  •'"S^"^"*  ^«  «^1^«^»'5«"  d«  Wen^  qni  avait  rendu 

1  opposant,  éta.t  nul,  vu  qu'il  avait  éié  obtenu  dans  un  district  étranger  au  domi- 
cile des  parties  et  en  fraude  des  créanciers.  ^ 

Sur  cette  contestation  la  procédure  fut  liée  comme  dans  une  action  ordinaire 
et  .1  y  eut  preuve  testimoniale  sur  les  faits  débattus.  Le  jugement  de  la  cour 
renvoya  la  contestation  avec  dépens.  Les  avocats  de  l'opplsf  : tnU eur  mé 
moire  de  frais,  comme  s'il  s'agissait  d'une  opposition  contestée;  mnis  le  prol. 
notaire  ne  leur  accorda  que  les  frais  d'une  contestation  de  collocation  ce  oui 
faisait  une  différence  de  040  sur  un  seul  item  du  mémoire  '       ^ 

Par  motion  du  26  Septembre,  1863,  ils  demandèrent  à  la  Cour  de  reviser  cette 

aTalté'aT  Td'^  'T ïf  "'^^'  ''  ''''  '  '^'''^  '^  collocation Tnte 
ayan   été  attaqué  de  nullité,  la  contestation  devait  être  considérée  comme  atta 

quanti  opposition  elle-même;  que  la  procédure  avait  é:é  instrui.e  av^r  utant 
de  détails  et  de  trouble  que  dans  une  action  ordinaire  et  qu'il  n'y  avi  aucune 
ra,son  de  taxer  les  frais  autrement  que  dans  une  cause  ordinaire. 

Le  Demandeur   répondit  que  le  tarif  n'ayant  pas  fait  d'échelle  pour  régler 
es  fr^s  d'après  le  plus  ou   le  moins  d'importance  des  contestations  de  di^i:": 
u>n,  la  Cour  ne  pouvait  méconnaître  le  tarif  et  faire  dos  distinctions  qui  sera  ent 
oujou     p  „3  ou  motns  arbitraires  ;  qu'en  effet,  il  y  avait  eu  articulate  s  dirt 
cons  Ils  à  'enquête,  preuve  testimoniale,  comme  dans  les  causosordina  res  m    J 
que  le  protono.aire  avait  accordé  les  honoraires  attachés  a  ces  vacation     ;«  su 
des  honoraires  de  contestation,  et  que   la  revision  de  la  taxe  ne  pol'a  t  " 
améliorer  le  mémoire  à  cet  égard  ;  que  le  tarif  (art.  36,  37,  38  et39)  ava    Z 
^s  ra,s  sur  toutes  les  contestations  de  rapport  de  distribution,  attrbuan   a"  con 
testant  la  quahté  de  Demandeur  et  à  l'autre  partie  celle  de   Défendeur     qu'en 
upposan  m  me  que  le  pnncipe  invoqué  par  cette  motion   put  être  accepté^  pir 
Cour,  la  classe  des  tVa  s  devait  être  déterminée  par  le  montant  de  Ta  cl  oca 

rs:ir.ïïé:::rx""'^^^^^^^^^^ 

Jugement  accordant  la  revision  de  la  taxe,  comme  sur  une  contestation  du  fond 
de  1  opposition  ;  suivant  l'art.  50  du  tarif  et  ce  qui  est  demandé  par  l'opposant 
l^banc™""'  •'-^^  J"^'^'»^"*  -^  ^'«--d  avec  l'opinion  de  m'es  collègues  lur 

Mélanger  é  Desno!,ers,  pour  l'opposant.  .         ^"''°"  "'^'''^^'- 

Doutre  du  Daoust,  pour  le  Demandeur. 

(J.  D.) 


^Ugr: 


MONTREAL,   13  FEVRIER,  1863. 

Coram  MonIc,  J.  A. 

No.  973. 

Chenier,  père  vs.  Coutlée,  et  al. 


Doutre 

vs. 
Gosselln. 


ïî 
If 
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Ohenwrpère  son  pot  et  feu,  de  le  chauflfer  et  éclairer,  le  tout  sa  vie  durante.  Cette  prestation 
Coijtlée  et  al.  est  estimée  valoir  |8  par  mois,  formant  $288  pour  les  12  années  échues  le  12 
mars  1861.  Antoine  Clienier  a  été  requis  et  mis  en  demeure  de  remplir  ses 
obligations,  et  a  refusé  et  refuse  encore  de  le  faire.  Les  deux  autres  Défen- 
deurs Coutlée  et  Dupont  sont  en  possession  de  la  terre  donnée  à  Antoine  Chenier 
fils  ;  le  Demandeur  est  âgé  de  86  ans,  incapable  de  pourvoir  à  sa  subsistance  et 
à  celle  de  son  épouse  âgée  de  74  ans  ;  et  vu  le  refus  du  dit  Ant.  Chenier  fils,  de 
remplir  ses  obligations,  le  Demandeur  est  bien  fondé  à  demander  la  résiliation  de 
la  donation  et  à  être  mis  en  possession  de  la  taire  donnée  ;  les  conclusions  sont  à 
cet  effet  et  l'on  demande  que  le  jugement  soit  commun  entre  les  parties  Défen- 
deresses. 

Le  Défendeur  Antoine  Chenier  fils  a  plaidé  à  l'action  que  l'acte  du  12  mars 
1849,  est  de  nature  aléatoire  et  que  les  charges  qui  y  sont  portées  sont  aussi  de 
même  nature;  que  ces  charges  ou  prestations  n'arréragent  pa<i  ;  que  le  Deman- 
deur n'allé^'ue  pas  de  mise  en  demeure  légale  et  régulière  faite  à  Antoine,  son 
fils,  ni  aux  deux  autres  Défendeurs, d'exécuter  les  susdites  prestations;  depuis  le 
12  mars  1849  le  Demandeur  a  vécu  convenablement,  et  s'est  passé  volontaire- 
ment du  service  de  ces  dites  charges  ;  que  le  Demandeur  est  créincier  d'autres 
rentes  et  revenus  et  d'un  chemin  de  péage;  que  le  Défendeur  Antoine  Chenier 
fils  n'a  jamais  refusé  de  recevoir  le  Demandeur  chez  lui  et  qu'il  a  toujours  été 
et  est  encore  prêt  à  le  recevoir.  Les  deux  autres  Défendeurs  ont  offert  les  mômes 
moyens  de  défense  et  disent  déplus  qu'il  sont  possesseurs  de  la  tene  de  bonne  foi 
et  sans  fraude. 

Voici  le  jugement: 

La  Cour ayant  examiné  la  procédure  et  pièces  produites  et  sur  le 

tout  mûrement  délibéré,  vu  la  motion  du  Demandeur  produite  le  25  novembre 
1362,  pour  rejeter  la  déposition  de  François  Xavier  a/m  Olivier  Dupont,  témoin 
examiné  en  cette  cause,  accorde  la  ditte  motion  avec  dépens,  et  rejette  la  dépo- 
sition du  dit  Dupont.* 

Considérant  qu'il  n'est  pas  établi  par  la  preuve  produite  en  cette  cause  que  le 
Défendeur,  Antoine  Chenier  fils,  ait  jamais  été  légalement  mis  en  demeure  de 
faire  les  charges  et  prestations  portées  et  •'^ti|>ulées  en  faveur  du  Demandeur, 
dans  et  par  l'acte  de  Donation  en  date  du  12  mirs  1849;  considérant  qu'il  n'est 
pas  établi  par  une  preuve  légale  et  suffisante  que  le  dit  Défendeur  Antoine  Che- 
nier fils,  ait  jamais  refusé  de  nourrir  le  Demandeur,  son  pè:e,  à  son  pot  et  feu, 
ou  de  le  loger,  chauffer  et  éidairer,  tel  que  convenu  dans  et  par  l'acte  de  Dona- 
tion du  12  mars,  1849,  mais  au  contraire,  il  est  prouvé  qu'il  a  toujours  été  prêt 
à  nourrir,  chauffer  et  éclairer  son  père  le  dit  Demandeur,  suivant  ses  moyens,  et 
qu'il  est  prêt  encore  de  le  faire  ;  vu  que  sous  ces  circonstanoes,  lescliargeset  pres- 
tations personnelles  portées  dans  l'acte  de  donation  du  12  mars,  1849,  n'ont  pas 
suivant  la  loi,  arréragé  tel  qu'il  est  prétendu  par  le  Demandeur  dans  sa  demande  et 


*  Ce  témoin  est  un  des  Défendeurs.  Il  a  plaidé  conjointement  avec  Coutlée  et  !e 
Défendeur  Antoine  Chenier  fils  a  examiné  Dupont  comme  son  témoin.  Le  Demandeur 
y  a  objecté  sur  le  principe  que  Dupont,  était  partie  intéressé  au  procès,  et  un  des  Dé- 
fendeurs.   Qu'il  offrait  les  mêmes  moyens  de  défense  que  A.  Chenier,  fils. 
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déclaration,  et  que  de  fait  et  de  droit,  les  arrérages  réclamés  par  le  dit  deman-   Ohenlorpte, 
deur  ne  sont  pas  accrus  en  sa  faveur;  considérant  qu'il  n'est  pas  prouvé  que  le  Coutr^'etl. 
défendeur  Antoine  Chenier  fils  ne  soit  pas  capable  de  nourrir  le  demandeur  son 
père,  à  son  pot  et  feu,  ou  de  remplir  toutes  les  autres  charges  et  obligations  por- 
tées dans  1  acte  de  Donation  du  12  mars  1849,  mais  au  contraire  qu'il  résulte  de 
la  preuve,  qu'il  est  en  mo^en  de  remplir  telles  charges  et  obligations;  considé- 
rant d  abondant  qu'il  est  prouvé  que  le  dit   Demandeur  a  des  revenus  et  des 
moyens  suffisants  pour  le  faire  vivre  entièrement  indépendant  de  son  fil.,  le  dit 
céfendeur  Antoine  Chenier  fils  ;  considérant  que  quant  aux  autres  défendeurs 
Coutlée  et  Dupont  il  n'est  pas  prouvé  qu'ils  soient  en  possessioi.,  comme  pro- 
pnelaires  de  la  dite  terre  donnée  par  le  demandeur  au  défendeur  Antoine  Chô- 
mer fils,  par  l'acte  du  12  mars  1849,  par  dol  ou  fraude,  mais  au  contraire  qu'ils 
sont  propriétaires  de  la  dite  terre,  de  bonne  foi  et  en  vertu  de  titres  bons  et  va- 
lables, maintient  les  exceptions  produites  par  les  dit  défendeurs  respectivement 
et  a  déboulé  et  déboute  l'a.tion  et  demande  du  dit  demandeur  avec  dépens 
distraits,  etc.  ,  ' 

Dorion  à  Dorion,  pour  le  Demandeur. 

Moreau,  Oiiimet  &  Ckapleau,  pour  les  Défendeurs 

(G.O.) 


MONTREAL,  31st  OCTOBER  1863. 
,       Coram  3IoNK,  A.  J. 

No.  2819. 
Martin  &  vir.,  vs.  Martin, 
SPECIAL  ANSWER. 
HBiD  :-That  a  Plaintiff  cannot  by  a  special  ansvrer  to  a  plea,  founded  upon  a  deed  to  which  ho  was  a 
party,  and  which  d.^d  would  defeat  his  action,  set  up  ground,  of  nullity  a^aTn    such  d"  d 
£  Sll'tloT'""  ""'  ""^  *'"'*  "*'  """"^  °'  ""'='*  ^""^  should  have  been  I"kod  by 
This  Wits  an  action  instituied  by  the  plaintiff,  Margaret  A.  Martin,  against 
her  father,  for  an  account  and  partage  of  the  communauté  tripartite  heretofore 
existmg  between  the  defendant,  his  second  wife,  and  the  said  plaintiff,  issue  of 
the  defendant's  first  m&rriage. 

To  this  action  the  defendant  pleaded,  that  by  a  certain  deed  passed  before 
notaries,  previous  to  the  institution  of  the  plaintiff's  action,  the  faid  plaintiff, 
being  of  age,  had  sold  to  him  all  her  rights,  titles,  and  interest  in  the  said  commu- 
nauté and  in  the  estate  of  her  mother. 

The  plaintiff,  Margaret  A.  Martin,  by  her  special  answer,  attacked  the  validity 
of  the  sale  made  by  her  to  her  father,  upon  the  ground  that  it  was  fraudulent, 
and  that  she  had  been  induced  to  sign  the  said  deed  by  the  false  representations 
made  to  her  by  defendant,  as  to  the  real  value  of  her  rights  and  interest  in  said 
estate,  and  concluded  that  the  said  deed  bo  declared  null  and  void  and  of  no 
effect,  and  be  set  aside. 

Upon  the  production  of  this  special  answer,  the  defendant  moved  that  it 
should  be  rejected,  as  being  irregularly  pleaded,  for,  amongst  other  reasons,  the 
following  : 


iit 
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Martin  et  vir , 

.   vs. 
Martin. 


t'      pUintiff  could  not  by  a  special  answer  ask  the  nullity  of  a 
Hue      18  a  party,  and  wlii'^»  could  only  be  set  aside  upon  a  direct 


1st.  Bi 

MEW. 

••4.  That  the  said  .special  answer  contained  ulleKations  or  conclusions  which 
mfmM  have  formed  part  of  the  pluintiiF's  deolaration. 

3rd   That  the  said  special  nnswer  contained  new  and  different  grounds  of 

r>«f9»i')ant  cited,  in  support  of  his  motion  : 

1  ttuiui,,  Tnut^  des  Nullités,  p.  281. 

Marcoux  vg.  Ber^vin,  Queen's  Bench,  Montreal,  19th  October,  1846. 

McGoey  vs.  Griffin,  1  L.  C.  Jurist,  p.  39. 

The  plaintiff  opposed  the  motion  upon  two  grounds  ; 

1st.  That  a  motion  was  not  the  proper  proceeding  to  test  this  special  answer, 
but  that  it  should  have  been  done  by  demurrer. 

2nd.  That  she  had  regularly  pleaded. 

The  Court  was  of  opinion  that  the  motion  was  the  proper  mode  of  dealing 
with  this  special  answer,  which  was  altogether  irregular  for  the  grounds  set  forth 
in  the  motion. 

Motion  granted  and  special  answer  dismissed  with  costs.* 

Motion  granted. 
Kerr  &  Nagle,  Attorneys  for  Plaintiffs. 
Dorion  <&  Dorion,  Attorneys  for  Defendants, 
(v.  P.  w.  D.) 


P 


SUPERIOR  COURT. 
MONTREAL,  30th  JUNE,  1863. 
Coram  Smith,  J. 

No.  1695. 

Guyon  dit  Lemoine  vs.  Lionai.". 

Heldi-Thatacasc  i»  not  concluded  on  the  delàult  of  the  Defendant  to  answer  interrogatories  «w 
fatta  ;t  articles,  if  it  Ig  susceptible  of  ftirther  testimony. 
2.  /*  party  to  whom  interrogatories  mr/aits  et  articles  have  been  submitted  may  answerthem 
at  any  time  before  the  case  is  concluded. 

-Per  Curiam.— Tv/o  motions  had  been  made  in  this  case  by  the  Plaintiff 
against  the  Defendant,  based  upon  the  fact  that  to  both  series  of  interrogatories 
proposed  ■ ..  him,  the  party  had  made  default  to  answer,    That  having  made* 
default  to  answer  any  of  those  questions,  the  case  was  concluded,  and  that  the 
defaiilt  entitled  the  Plaintiff  to  have  judgment  entered  in  his  favour,  the  v  x^of 
on  his  part  being  made,  inasmuch  as  the  interrogate  'cs  covered  the  whole  c<îstx 
In  France,  it  appeared  that,  where  parties  were  called  upon  to  answer  int-   ■   -. 
tcnas  on/at7«  et  articles,  and  they  refused  to  answer,  the  Plaintiff  called  upon 
the  Judge  to  consider  tiie  interrogatories  as  admitted,  and  enter  up  judgment 
m  his  favour.   There  was  no  doubt  that  there  was  much  wisdom  in  this  rule,  and 
in  the  c  w  oi;.QO  ''rom  Pigeau,  the  rule  had  doubtless,  Deen  acted  upon  very  judi- 

♦On  the  lame  d«j 
et  al.  vs.  Beaudx).  t!  ,>, 


■  decision  was  given  by  Mr.  Justice  Berthelot,  in  Remillàré 
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vs. 
Lionais. 


rZl  .n7,r  '  ^"'  '™"^'''  ^"^  ^""^''  "I^«"  to  answer  respectino-     ..,vo„dit 

a  loan,  and  the  case  was    ne  not  susceptible  of  further  t.stiinonv,  the  interr;.      '"■"^'"« 
gatones  were  conclusive  upon  the  subject,  and  the  proof  was  made.     T„  such  a 

Zent^irà     T'\  ':  T''""*  '"^  ''""  "^^ "''^-"^  '"'-•   «"^  t«^"th 
present  case.    The  action  had  been  going  on  .  uv  or  five  years,  and  the  partie. 

ene^lie?'^'?  '" '?  years  and  a  half.  Thirty  0/ fort^  witnessesh  Ï 
been  examined,  and  a  great  variety  of  issues  had  been  raised,  and  now  a  second 
series  of  ,n Crogatories  had  been  served  upon  the  Defendant.  T  e  Def  dan 
nwle  default,  and  now  the  Plaintiff  moved  that  inasmuch  as  these  interrotator's 
tLZ  r  ''^«••«^'^"^^^"««'«"cl^  «sthey  covered  the  whole  of  the  issue, 
between  the  p.  ties,  that  judgment  bo  entered  up  for  the  Plaintiff.     But  theîe 

Zel^'t^T"'  M  ''"''  T''^'-    ^"  '^''"'  '''''  '"  ^'""«'^  ''  ^^««  -^1-ilted, 
kTre  -  r.  r;i'''"'''/'''  "'^-•••^g^^'^rieB  finished  the  whole  matter.     But 

ere     e  p:.;,, es  had  been  taking  evidence  for  years,  and  were  proceeding  with 
he  instruction  of  the  Court  on  the  case.     The  rules  of  procedure' on  1 1     s!i     c t 
ad  been  in  erpreted  uniformly  until  lately.    The  first'interpretation  wast 
ndo  the  ordinance  of  1C67,  according  to  which  the  parties  were  at  liberty  at  anv 

a  d  i   hacHh  "^  t      '^Tr/'"  '"^^^^"g^*-'--     The  point  came  «p  at  Quebec, 
and  ,t  had  there  been  held  that  the  right  to  answer  must  be  limited  to  tl^  dura! 

Z        ^n    :■     ^'''  ''''•'  ™'^  ^•^'^  "°*  '^''^^  -d«Pt«<^  here,  and  our  practice 

tW  ;;;*';^^''^^''"°'"^''"g  "PO"  this  «rst  point,  it  was  proper  to  remark  that 
^ÎZnlT  u  °''"^^"°g^'«"««  -  this  case,  and  it  did  iiot  appear  that  any 
default  had  e-er  been  entered  in  the  books  of  the  Court,  with  respect  to  the  first 
set.  It  there  were  no  such  entry,  it  was  clea-  that  no  judgment  could  be  given 
on  this  motion.  There  was  a  second  motion,  which  said  that,  inasmuch  £  this 
case  had  been  going  on  for  three  years  at  e>iquêle,  inasmuch  as  a  great  many 
witnesses  had  been  examined,  and  they  had  answered  nothing,  and  nothinnl 
had  been  proved,  that  judgment  be  entered  up  for  the  defendant.  This  was  a 
singular  motion,  and  must  of  course  be  reject^!. 

Fleming,  for  Plaintiff".  .  m^«;«„     ■    *  i 

Til        J  r,     -,     .  Motion  rejected. 

Leblanc  &  Camdy,  for  Defendant. 

(j.L.M.)     -^ 

MONTREAL,  23rd  SEPTEMBER,  1862. 
Coram  Monk,  A.  J. 

No.  815. 

Ex  parte  Louis  Coulon  et  al. 
Petitioners  for  a  Writ  of  Prohibition. 

COtTRT   OP  VIOE-\DMIRALTY— JUEISDICTION. 

"*'"'"'i^t£::illri:it'll"!!.'^..l"-  «•-ughout  Lower  Canaa».  .o  attach  .  .oa 

-      -      — -  "■'■•   "stif.'.-.-a  m  i.-.at  Wuit. 

The  petitioners  presented  a  petition  to  the  Superior  Court  setting  up  in  effect 
ha  on  the  8th  September,  1862.  they  having  been  mariners  on  the  Lgante 
Adonis  from  Ilalitax,  l.Hd  obtained  judgments  before  Charles  J.  Cou^  Esq., 


T.'i 


h'  >''««?J^<yi»*>-i(fff;»,.*  f -^i-^ 
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cfluoTeMl.  •'""'s®  ^^^^^  Sessions  of  the  Peace,  at  Montreal,  against  George  Lavoie,  the  Cap- 
tain of  the  "Adonis,"  for  wage?. 

That  on  the  12th  September,  warrants  of  distress  were  issued  from  the  Police 
Court  against  the  vessel  "Adonis,"  for  the  payment  of  the  said  judgments. 

That  John  Bates,  a  constable  of  the  Police  Court,  took  the  said  vessel  in  exe- 
cution at  Montreal,  under  the  said  warrants,  and  fixed  the  18th  September  as 
the  day  of  sale,  but  on  the  16th  September,  he  received  the  order  of  the  Court 
of  Vice  admiralty  to  suspend  further  proceedings  inasmuch  as  the  "  Adonis"  was 
already  under  seizure,  made  at  Montreal  in  a  suit  begun  in  the  said  Court  of 
Vice  admiralty  at  Quebec,  for  the  payment  of  a  certain  bottomry  bond  made  at 
Halifax,  Nova  Scotia,  payable  on  arrival  of  the  vessel  at  Montreal. 

That  the  order  of  the  Court  of  Vice  Admiralty  was  executed  at  the  City  of 
Montreal  by  the  seizure  of  the  vessel  there  on  or  about  the  11th  September. 

That  the  said  John  Bates  on  the  I7th  September  received  a  summons  to  ap. 
pear  before  the  said  Court  of  Vice  Admiralty  at  Quebec  on  the  26th  September 
-1  a  charge  of  contempt  of  the  said  Court,  in  having  taken  the  said  vessel  in  ex- 
-wcution  under  the  said  warrants. 

That  the  petitionijirs  were  aggrieved  by  the  premises. 

1°.  Because  the  said  Court  of  Vice  Admiralty  had  no  jurisdiction  over  any 
vessel  in  the  port  of  Montreal. 

2°.  Because  the  juiisdiciion  of  the  said  Court  of  Vice  Admiralty  does  not 
extend  beyond  the  ebbing  and  flowing  of  the  tide,  which  does  not  extend  to 
Montreal. 

The  prayer  of  the  petition  was  in  effect  that  the  Superior  Court  would  issue 
a  writ  of  prohibition  addressed  to  Henry  Black,  the  judge  of  the  said  Admiralty 
Court  prohibiting  him  from  maintaining  the  warrant  of  arrest  on  the  bottomry 
bond  lis  having  been  issued  without  jurisdiction  unless  causes  to  the  contrary 
be  shown  on  a  day  to  bo  named  by  the  Superior  Court. 

(firovard  for  the  petitioners  argufd  at  length  in  support  of  the  petition  that 
the  law  and  the  Commission  of  lier  Majesty  to  Henry  Black,  judge  of  the 
Court  of  Vice  Admiralty  gave  him  no  jurisdiction  beyond  the  ebbing  and 
flowing  of  the  tide.     Stuart's  Vice  Admiraliy  Cases,  p.  376  and  seq. 

The  Court  rejected  the  petition  irter  alia  on  the  ground  that  tiie  jurisdiction 
I'f  the  Vice  Admiralty  Court,  extended  throughout  Lower  Canadalk 

Petition  rejected.* 
J)  Gvonard,  for  Petitionem. 
(f.W.T.) 


•  LETTERS  PATENT  APPOINTING  JUDOB. 

VICTOKIA,  hy  ilie  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  gnd  Ireland, 

Queen,    Defender  of  the  Failli.    To  our   well  beloved   Himhy  Black,  Egqulr/, 

Greeting. 

We  do  by  these  preienti,  raak»,    ordain,  aominate,  and  appoint  you  tbe  laid  Henry 

Siac'K,  to  bf  our  coiumUifur/  in  our  Vice- Admiralty  Court,  in  our  province  of  Lowor 

Canada  in  America,  and  torritories  thereunto  l)elonging.     And  we  do  hereby  grant  unto 

you  full  power  to  take  cognizance  of.  and  proceed  in,  all  cauicR  civil  and  maritime,  and 

in  complainti,  cantracls,  olleuce»,  or  «uspoctcd  yftences,  crime»,  pleat,  debti,  exchange*, 
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MONTREAL,  3l3T  OCTOBER,  1863. 
Coram  Bkrtiielot,  J. 

No:  2284. 

Fmn  VB.  Boicker, 

""'""f„'?™^""''°^  ansb8entee,the  service  of  a  Eule  for  the  examination  of  the«l«entee»po. 
mterrogatones  ,ur  fad,  et  articles  made  at  the  office  of  the  Prothonotary,  is  insufficient. 

The  Plaintiff  in  this  cause  was  of  Rochester  in  the  State  of  New  York,  one 
of  the  United  States  of  America. 

On  the  2nd  October,  1863,  the  Bailiff  sorred  a  Rule  together  with  the  inter- 
rogatories sur  faits  et  articles  addressed  to  the  Plaintiff,  at  the  office  of  the 
Prothonotary  in  Montreal,  and  certified  that,  the  Plaintiff  had  no  domic'!.- 
m  the  city  or  District  of  Montreal  or  in  the  Province  of  Lower  Canada. 

The  Plaintiff  having  been  called  to  answer  to  the  exigency  of  this  Rule  on 
the  6th  October,  1863,  made  default. 

On  the  21sc  October,  the  Plaintiff  moved  as  follows  : 

Motion  on  behalf  of  the  Plaintiff  that  a  certain  paper  writing  purportin<r  to 
be  interogatories  surfaits  et  articles  and  the  rule  thereunto  annexed  bo  r.-jected 
from  the  record  in  this  cause,  and  that  the  Plaintiff  be  declared  not  to  have 
been  in  default,  and  that  such  ruling  entered  in  reference  thereto  be 
considered  an,l  clnrged  accordingly,  for  the  following,  among  other  ren.soDs  : 

Ist.  That  the  Plaintiff  before  and  since  the  institution  of  this  action  has 
resided  in  a  foreign  country  namely  in  the  United  States  of  Amorica  and  cannot 
be  served  with  a  rule  in  the  manner  alt.  -pled  in  ths  c.iuse. 

2  That  the  Plaintiff  is  dos.iribed  in  the  writ  in  this  cause  issued  as  of 
Rochester  m  the  State  of  New  York,  one  of  the  United  States  of  Ameri^'a,  and 
It  docs  not  appear  that  he  was  cv.-r  domiciled  in  Lower  Canada  ;  and  in  con. 
policies  of  as3uraace3,  accounts,  charter  pr^vU^^^g^^^;;;;^^,  bills  of  lading^Hin^s 
•nd  ah  matters  and  contrnci.,  which  in  any  manner  whatsoever  relate  to  freight  due  L 
ships  hired  and  let  out,  and  transport  money  or  maritime  usury,  otherwise  bottomry  or 
which  do  any  way  concern  suits,  trespasses,  injuries,  extortions,  demands,  «nd  affair, 
cm  and  maritime  whatsoever,  between  merchants,  or  between  owners  and  proprietors 
o(  ships  or  other  vessels,  «nd  merchandises,  or  other  persons  whomsoever,  with  such 
owners  and  proprietors  of  ships  and  all  other  vessels  whatsoever,  employed  or  used,  or 
between  any  other  persons  howsoever,  had,  began,  m.de  or  contracted,  fur  anv  mat  er 
cause  or  thing  business  or  injury  whatsoever,  done  or  to  be  done  as  well  in,  upon  or  bv' 

wwl"' ',?•"?'""'  '""'  ""''''''  P"^*^'  """'  "««"*»  «"'JPI'"-"  overflowed 
whatso  ver,  wit  in  the  ebbing  and  flowing  of  the  sea,  or  high  mater  mark,  as  upou  .uv 

Ur  their  incidents,  émergents,   dependencies,  annexed  and   connexed  causes  whatso- 

IZZ  T  '""'l''  "'""1"'""'''  «'""'^««t'.  «nd  other  the  premises  aforesaid,  or  any 

of  them,     owsoever  the  sam-  may   happen  to   arise,  be  c  .ntracted,   had  or  June,  to 

clZr    T77  Tr*''"*  '"  *'■"  •=""  '*"''  '»'*"""•'''  ''^'^*  ""''  '^>'»'o""  of  o»r  n  gh 
Sulu  '  "f  E"K''">d,  in  our  said  province  of  Lower  Canada,  and  marltim. 

rou  t^  l!    t^r":  *"         T  "'■'"""'"  '"'«"«'«'«'^  -^-J  «l«o  with  pow»r  to  sit  and  hold 

courts  In    Citleg.   town«  un.J  ..l..».,^    l n ! ...  _  . 

.earing  and  determining  of  .11  such  cause,  and  businesses,  together  with  all  «nd  Igul.r 
their  incidents,  emergen.e.  and  dependencies,  annexed  «nd  connexed  causes  whatsoevf  r 
•nd  to  proceed-judicially  and  according  t,.  law  in  administering  justice  therein;  and 
■sereover,  to  compel  witnewe*,  in  case  they  withdraw  themselves  for  interest,  fear  f.- 


'*""'-'^''~"--"in''' 


Venn 

Tl. 

Bowker. 
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sequence  no  service  of  such  a  rule  can  legally  be  made  on  him  at  the  Protho- 
notary's  office  at  thia  District. 

3.  That  such  service  can  only  be  made  on  absentees  called  in  by  advertisement 
or  on  parties  to  a  suit  who  have  left  Lower  Canada  since  proceedings  were 
commenced. 

4.  That  even  if  the  PlaintiflP  could  be  legally  served  with  a  Rule  sur  /aits  et 
artkU»  at  the  office  of  the  Prothonotary,  the  Defendant  hath  not  complied  with 
the  requirements  of  the  statute  in  such  cases,  not  having  given  the  necessary 
prima  facie  evidence  of  diligent  search  for  the  Plaintiff  and  that  he  could  not 
be  found, 

2.  That  no  service  of  said  rule  was  made  on  the  Plaintiff. 
6.  That  the  said  rule  or  service  thereof  and  proceedings  thereon  are  altogether 
irregular,  null  and  void. 

By  chapter  83  of  the  Cons.  Stat.,  of  L.  C,  section,  64,  it  is  enacted,  that  ;  "  if 

"  «"y "I'c emanating  from  the  Superior  Court requires  to  be 

"served  upon  any  parly  to  any  causo  or  instance,  who  has  left  Lower  Canada 
"  since  the  commencement  of  such  cause  or  instance,  or  who  is  not  domiciled  in 

"  Lower  Canada,  the  service  of  such  rule may  be  lawfully  made  upon  such 

'•  party  at  the  office  of  the  Prothonotiry  or  of  the  Clerk  of  the  Court  in  which, 
"  and  at  the  place  where  such  cause  or  instance  is  ponding." 

The  judgment  of  the  Court  is  as  follows  : 

The  Court,  having  heard  the  parties  by  their  Counsel  upon  the  motion  of  the 
Plaintiff  of  the  2l8t  day  of  October,  1863,  having  examined  the  proceedings  and 
deliberated,  considering  that  the  signification  of  the  rule  of  this  Court  of  the  26th 
4&J  of  September,  1863,  for  the  examination  of  the  Plaintiff  upon  interro- 


vor  or  ill-will,  or  any  other  cause  whatsoever,  to  give  evidence  to  the  truth  in  all  and 
erory  causes  above  mentioned,  according  to  the  exigencies  of  the  law,  and  further,  to 
t«ke  all  manner  of  recognizances,  cautious,  obligaiions,  and  stipulations,  as  well  to  our 
use  as  at  the  instance  of  any  parties,  for  agreements  or  debts,  or  other  canses  and 
businesses  whatsoever,  and  to  put  the  same  in  execution,  and  to  cause  and  command 
them  to  bo  executed,  and  duly  to  seorch  and  enquire  of  and  concerning  all  goods  of  trai- 
tors, pirates,  manslayers,  felons,  fugitives,  and  felons  of  themselves,  and  concerning  the 
bodies  of  persons  drowned,  killed,  or  by  any  other  means  coming  to  their  death  in  the 
sea,  or  in  any  ports,  rivers  or  public  streams,  or  creeks,  and  places  overflowed,  and  also 
concerning  what  may  be  happening  in  the  aforesaid  places,  and  engines,  toils,  and  nets 
prohibited  and  unlawful,  and  the  occupiers  thereof. 

And  moreover,  concerning  fishes  royal,  namely  |  whales,  kiggs,  grampuses,  dolphins 
sturgeons,  and  all  other  lishcs  whatsoever,  which  arc  of  a  groat  and  very  largo  bulk  or 
fatness,  by  right  or  custom  any  ways  used,  belonging  to  us  and  to  the  offloe  of  our  high 
Admiral  of  Kugland  ;  and  also  of  ami  concerning  all  casualties  at  sea,  goods  wrecked, 
flotson,  jetson,  Ugou,  ihuros,  things  cost  over  board,  and  wreck  of  the  sea,  and  all 
goods  trtkoii  and  to  be  taken  as  derelict  or  by  chance  found  or  to  bo  found  and  all  other 
trespasses,  misdemeanors,  otrenco3,onoruillloj  and  maritime  crimes  whatsoever  done  and 
committed,  or  to  be  dono  and  coraraltled,  ti  well  in  and  upon  the  high  sea,  as  in  all 
pu.-t=,  r:Tcr=,rrc;2!  — .»Kr.;,  ir.a  croûifs,  anâ  a'rmiàs  iif  iUu  ten,  lo  high  water  mark,  from 
all  first  bridges  towards  the  sea,  in  and  throughout  our  said  province  of  Lower  Canada, 
and  maritime  coasts  theroo,  and  thereunto  belonging,  howsoever,  whwisoever,  or  by 
what  iiieaus  soever  arising  or  happening.    And  *c.,  4c. 
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gatones  surfaits  et  articles,  and  of  the  said  interrogatories  was  insufficient,  doth 
grant  the  said  motion  of  the  Plaintiff  with  costs  against  the  said  Defendant,  and 
doth  in  consequenca  reject  and  set  aside  said  rule  and  interrogatories  and 
doth  also  set  aside  and  remove  the  default  rendered  against  the  said  Plaintiff 
tor  his  non-appearance  to  answer  to  said  rule  and  interrogatories. 

Snowclo7i  i&  Gairdner,  Attorneys  for  Plaintiff.  Motion  granted. 

A.  <&  W.  Robertson,  Attorneys  for  Defendant. 

<P.   R.  L.) 


MONTREAL,  29  Sbptkmbre,  1863. 

No.  80. 

Coram  Behtuelot,  J. 

Russell  vs.  Fournier  et  al.,  &  McBain  adjudicataire, 

JtTOB:  Qu'une  rtglo  pour  folle  enchère  peut  6tre  accordée,  nonobstant  le  décès  du  créancier  pour- 
suivant  le  décret. 

Une  règle  pour  folle  enchère  ayant  été  émanée  au  nom  de  la  Demanderesse 
pour  procéder  à  la  revente  des  immeubles  adjugés  à  l'adjudicataire  qui  avait 
négligé  de  payer  son  prix  d'adjudication,  ce  dernier  répondit  par  écrit  dans  les 
'  -rmos  suivants  : 

"  L'adjudiiataire  George  A.  McBa=n,  pour  réponse  à  la  règle  prise  contre  lui, 
dit  :  qu'il  est  informé  que  la  Demanderesse  est  décédce,  et  que  de  fait  elle  est 
déoédéo  en  Ecosse,  depuis  plus  d'un  an,  ce  qu'il  offre  de  prouver;  que  les  co- 
pies de  la  règle  signifiée  ne  sont  pas  certifiées  valablement  ni  légalement,  les 
avocats  n'ayant  pas  droit  de  certifier  les  dites  copies  ,  auxquelles  l'adjudicataire 
réfère,  et  il  conclut  au  reji5t  et  débouté  do  la  dite  lè-^çle  avec  dépens." 

Par  son  jugement,  la  Cour  accord:i  la  règle  pour  folio  enchère. 

Folle  enchère  ordonnée. 

A.  et  W,  Robertson,  avocats  de  la  Demanderesse. 

Mormv,  Ouimet  &  Chupleau,  avocats  <le  l'adjudicataire, 

(p.  R.  L.) 


Venu 

rs. 

Bowker. 


MONTREAL,   20tii  SEPTEMBRE,  1862. 
Coram  Monk,  A.  J. 

No,  1663, 
The  Unity  Fire  Iniuranee  Company  v$.  Hickey  ot  al. 
Faitb  et  Artiolks— Co8T8  or  Api'Karancr, 

HttP.'-That  a  Defendant  fWim  the  country  who  has  bwn  iummoned  to  Montroal  to  aniwrr  to 
lutorrottatorle»  lur/aiti  el  articlet,  cannot  rofuse  to  answer  until  his  axpeuset  of  appearance 
have  been  paid. 

The  L-e'enlan'^  -rerc-  stimmcned  by  n  ndo  r.f  Court  to  appear  buforu  llio 
Court  and  make  aimwer  on  the  20tli  Scpti  inbor  instant,  to  certain  intoi  rogato- 
ries surfaits  et  articles,  which  ha  I  been  previously  served  upon  them. 

They  all  live  I  out  of  MontrcH'.  Nicolas  Pursell,  one  of  ihoin  whose  domicile 
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Hoffnung 

and 
Poiter. 


was  at  St.  Mattlna^.,  ,„  t!.e  connty  of  Rouviile,  appeared  in  Court  on  the  da, 
appointed  and  apphed  to  have  the  expenses  of  his  journey  i„  compliance  with 
be  order  of  Court  paid  to  him  before  he  should  be  required  to  answer  the  i  - 
terrogatones. 

The  Court  rejected  the  application.  Application  refused. 

Cross  é  Bancroft,  for  Fhrntm. 
J.  M.  Desjardins,  for  Defendants. 
(r.  w.  T.) 


MONTREAL  24  FEVRIER  1803. 

Coram,  Monk,  J.  A. 

Charleboig,  vs  .Couhmhe. 

'""^^'T^lZ^rVZnTT^"^  lo.  conclusions  do  la  déclaration  par  ,e 

QuêlZartt/,r       ."*;'''■• '"v'?''°'''''''J"«'*'-  P«'-J"8<"ne»t  de  la  Cour,  nonobstant 

Cette  action  &m  une  demande  en  adhésion  porté,  par  le  demaruleur  contre 
ia  défenderesse  sa  belle-mère,  chez  laquelle  s'était  retirée  la  femme  du  deman- 
ueur. 

Le  dem;indeur  av.iit  pris  les  conclusions  suivantes  t 
^^  "C'e.t  parceque  le  dit  deinan.leur  conclut  à  ce  que  la  dite  détender.sso  soit 
jugée  et  condamnéo  à  rondre  et  renvoyer  au  dit  demandeur  sa  dite  épous.» 
80US  tel  déU,   du  jugement  que  la  cour  fix.ra,  et  qu'à  défaut  par  elle  de  ce 
^^ faire  sous  t.,3l  délai,  ledit  de.nandeur  soit  autorisé  de  prendre  et  d'aller  cher- 
cher  s.  d,te  épouse  chez  la  dit  ■  défenderesse  par  tous  u.oyons  que  de  droit  o 
suivant  le  cours  de  la  loi  de  plus  qu'il  soit  fdt  dérense  et  inhibition  à  la  dite 
défenderesse  de  retirer  chez  elle  la  fenrme  du  demandeur,  conclut  eu  outre  le  dit 
^^  demandeur  à  ce  que  la  dit.  défenderesse  soit  ju^éc  et  condamnée  >V  lui  payer 
^^par    orme  de  dommMff.s,  1,,  somme  de  £  1,000  et   les  dépens  d,.n.  tussles 
cas,  de  la  présente  action,  dont  le  soussii^nô  demande  distraction." 
Cette  action  ayant  éé   r.p,,or.ée  devant   la  cour,    le  1er  septembre  1862,  le 

Martin  NP"""  T"?  t  ^''f""""  ''''  ^'  "  "^^^'^"-^  '«"'^  P*^''  ^^^vant  Mtre 
pa;M;!l-  lc::,f' ^^''  ''  '■'  '"•"'^"■^"  ^^'^'^^  '«  ^^'-^-'-esse  et  se  chargea  de 

JZr  'i  :';;"""^'«"'' ";!='"g^«''  J«  m^^  ■-  f.«is  de  cette  action,  son  pro- 
a  11  1  "  ""'"  t  "  "'^"'"^  »'""'  '""'""•  ^••-"  <'^-tement,et  sur  and  tioa 
procnnur  du  demand.nr.    0.  jugemmt  est  dans  lo*  term  -s  suivants  • 

L.  cour,  «près  avoir  entendu   le.  parties  par  leurs  avocats  sur  1„  mérite  de 

TlTZ^T""  ?"'"'"f  '"  ^''''''^''"'  P'"^'"  '"-'^^"'^^  «'  l"--v«  «-'t  avoir  sur 
e  tout  délibéré  end  unne  la  défondorosse  à  p,,ver  au  demanienr  les  dépens  de 
cette  «cfon  seulement,  distraiu  à  M.  D.  Oiroimrd,  avocat  d,.  demandeur. 

D.  Oirouard,  avocat  du  demandeur.  ■'"«""'"'  '''''  '"  ''"'*• 

Itblanc  et  Cimidi/,  avocats  de  la  défenderesse. 

(p.    K.    L.) 
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COURT  OF  •  QUEEN'S  BENCH. 
Appeal  side. 
MONTREAL,  3rd  JUNE,  1863. 
In  appeal  from  the  Superior  Court,  District  of  Montreal. 
Coram  Aylwin,  J.,  Meredith,  J.,  Mondelet,  A.  J.,  Berthelet,  A.  J. 
ABRAHAM  HOFFNUNG, 

{Defendant  in  the  Court  below.) 

ApPELLiNT. 
0710 

anTirew  porter. 

{Plaintiff  in  the  Court  below,) 

RBSrONDBNT. 

Capias—  Intbrlocutor — Appeal. 
Hbld  :— That  an  appeal  will  bo  allowed  from  an  Interlocutor  rojeoting  tlio  motion  of  tlie  Defendant 
to  quash  a  capias,  under  which  ho  has  been  arrested  and  is  out  on  bail. 

The  Plaintiff  arrested  the  Defendant  by  a  Writ  of  capias  ad  Respondendum. 
After  the  return  of  iho  action  into  Court,  tlio  Defendant  moved  the  Court  to 
quash  the  copias  on  grounds  «.et  forth  in  his  motion.  The  motion  was  rejected  on 
the  30th  April  last,  and  the  Defendant  now  moved  the  Court  of  Appeals  to  bo 
allowed  to  appeal  from  the  judgment  of  the  30th  April. 

Torrance  for  the  Plaintiff,  resisted  the  motion  on  the  ground  that  the  interlo- 
cutor complained  of  was  of  such  a  character  as  could  be  remedied  by  an  appeal 
from  the  final  judgment,  the  Defendant  being  out  of  jail  on  bail. 

The  Court  granted  the  motion  and  allowed  the  Appeal.       Motion  granted. 

B.  Devlin,  for  Appellant. 

Torrance  i^  Morris,  fur  Re  pondent. 

(f.  w.  t.) 

MONTEAL,  4th  SEPTEMBER,  1863. 
Coram  Siii  L.  H.  Lafontainb,  Barf,  C.  J.,  Duval,  J.,  Mkrbdith,  J., 

Mondelet,  A.  J. 
The  same  cause. 
Interlocutor  rescinded— Delays. 
Hbip:— That  whore  an  Appellant  olitainstlie  leave  of  the  Court  to  bo  allowed  to  appeal  from  an 
interlocutory  judgment,  and  since  the  allowance  of  the  ai  vea!,  has  not  l^rther  moved  in  the 
cau»e,  and  h»i  failed  and  noKlm'tod  to  une  out  a  Writ  of  ApiH-al  m  he  wan  bound  to  do  In  duo 
oourao,  the  Court  of  AppeaU  will  at  its  next  term  rescind  and  annul  its  order  allowing  tho 
appeal. 

As  leportod  above,  the  Defcrdnnt  "t,  the  3rd  Juno  last  was  allowed  to  appeal 
from  an  interlocutory  judgment  of  the  Superior  Court.  The  effect  of  the 
allowance  of  tho  Appeal  was  to  prevent  tho  Plaintiff  from  further  moving  in 
tho  cause  in  the  Court  beljw.  The  Defendant  took  no  further  steps  on  hia 
Appeal,  and  in  the  next  t  rm  of  the  Court  of  Appeals,  the  Plaintiff  moved 
the  Court  that  in  consequence  of  the  Defendant's  neg'jci;  to  sue  out  a  Writ  of 
Appeal,  the  order  allowing  ihr  appeal  should  be  rescinded. 

iiiu  UKifioii  of  UiH  rininiiiT  was  granted  by  the  following  judgment  : 
"Tho  Court*     *     "••     *     *  considering  that  the  said  Abraham  Hoffnung, 
on  the  third  day  of  June  last,  obt  lined  tho  laavo  of  this  Court  to  bo  allowed  to 
appeal  from  an  hitcrloculory  judgment  rendcretlon  tho  thirtieth  day  of  April  last 
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by  the  Superior  Court  sittin»  in  the  Disf-Yint  «f  \r    .      i       ,  ~,  " 

allowance  of  the  said  appeal^e  has  no  1^  tW,  ?    '  T^  '^'''  ^*"<=^  '^' 


(p.  W.  T.) 


Motion  granted. 


MONTREAL,  7th  SEPTEMBER,  18G3. 

Coram  Duval,  J.,  Meredith,  J.,  Mondelet,  A.  J.,  Monk,  J.,  ad  hoc. 

No.  72. 
JOEif  W.  HERBERT, 

(Defendant  in  the  Court  below,) 

Appellant. 

AND 

■WM.  FENXELL, 

(Plaintiff  in  the  Court  below,) 

BfiH.  '->,.f  .      .,  Respondent. 

"^  propérty"  ■"""""""  ""'"'""•  '^"  ''^'  '^  »  '•'«•^'  '»  «°  '"'o  the  .uo.tion  ot 

'•    '^•;*:;S';f---^P«-or3year.,,  incase,  of  moveables  cannot  bo  „,ai„t„i,.ea  without  proof  of 

rhmw.s  an  Appeal  from  a  Judgment  rendered  by  the  Circuit  Courf    «t 

stance  of  he  Respondenr,  of  a  violin  which  the  Appellant  had  borrowed  from 
^.0  Rosp^ndent  but  which  the  former  refused  to  re'urn,  on  .he  ground  thtk 
was  Ins  property.  b"^""""  "lat  it 

The  Judgment  appealed  from  was  :— 

"  La  Cour,  après  avoir  entendu  les  parties  par  leurs  avocats  sur  le  mc^rite  d« 
rrtdSr'"'"':'  procc^dureetl.  t.moi,nage,  et  avoir  sur  le  to"  mù'e 
ment  do  ibdro,  cons.dc^rart  que  le  défend.-ur  ne  devient  le  violon  mentionné  en  t 

ivorratTdT'rt      '"'  ''  ''''-''  ^^  '^  drai:;: 

poJsIsion  .       tr    T  r'  7  ^"'  '^'  ^'''^^""'^""^  <^"  '»^"''  P«'J»  toute 

possession   A   titre    de  propr.tHaire  depuis   plus  do  trois  ans,  avan    ou'il  soit 

devenu  de  nouveau  en  ses  mains  .  titre  prLire  comme  sus  it      Oo^i  Z 
enfin  qua,,  jour  de  l'institution  de  cettte  action   et  avant  qu'il  fut  venu  aux 
mains  du  défendeur  au  titre  susdit,- le  demandeur  était  alors  propHeLve  en  Z 
«.SBion  pour  Tavc^r  ache.,  de  William  Leonard,  qui  en  é.«t  172122^ 
declare  la  Saisie  Revendication  ?«.>-  »-  ""»*-  ^-^  l-.       .     ...        F^^ession , 
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the  question  of 
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le  mérite  do 
tout  mûre- 
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indeur  pour 
perdu  toute 
t  qu'il  soit 
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s  venu  aux 
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l  condamne 
'c  la  signl. 
nt,  pour  la 


valeur  d'icelui,  le  tout  avec  dépens  comme  dans  une  cause  de  quinze  livres  dit 
cours,  distraits  a  Messieurs  Loranger,  Avocats,  du  demandeur."  ' 

DevUn,  for  appellant:-In  the  month  of  July,  1861,  the  Respondent  insti- 
tuted the  action  m  which  the  Judgment  appealed  from  was  rendered.  The  ob- 
ject of  the  action  was  to  obtain  from  the  Appellant  the  possession  of  a  violin 
which  Respondent  in  his  declaration  aUegcd  was  his  property,  and  which  he 
further  stated  was  illegally  detained  by  the  Appellant,-he  also  set  forth  that  this 
violin  was  of  the  value  of  £25,  and  concluded  by  asking  for  a  writ  of  Saisie 
RevendicaMon,  under  and  by  virtue  of  which  the  violin  was  seized  in  the  hands 
of  the  Appellant. 

To  this  action  the  Appellant  pleaded  that  the  Respondent  was  not  the  pro- 
prietor of  the  violin  so  seized;  that,  on  the  contrary,  it  was,  his,  the  Appellant's 
property,  and  was  surreptitiously  taken  from  his  son,  to  whose  care  and  custody 
it  had  been  temporarily  entrusted  whilst  on  his  way  from  Quebec  to  Montreal  by 
liailroad.     A  défense  au  fonds  enfuit  was  also  pleaded. 

Respondent,  by  his  answer  to  Appellant's  first  plea,  alleged  that  he  became 
the  proprietor  of  the  violin  by  purchaseTrom  one  William  Leonard,  and  that  be- 
fore the  institution  of  his  action,  the  Appellant's  son  borrowed  it,  and  afterwards 
refused  to  give  it  up.     To  the  défense  au  fonds  en  fait  he  fyled  a  replication. 

The  Respondent  examined  four  witnesses  in  support  of  his  action  The  Ap- 
peUant  none,  and  for  this  reason,  that  the  allegations  contained  in  his  pleas  were 
abundantly  proven  by  Respondent's  witnesses. 

The  evidence  so  adduced  establishes  these  facts  :— Firstly,  that   George  Her- 
bert, a  minor  son  of  Appellant's  had,  in  the  year  1856,  a  musical  engagement  in 
Quebee.     That  he  accordingly  went  there  from  Montreal,  taking  with  him  his 
favorite  violin,  the  one  in  question,  to  which  he  attached  great  value.     That  up- 
on his  return  homo  he  travelled  by  the  Grand  Trunk  Railway,  and  upon  his 
arrival  at  Longueuil,  opposite  Montreal,  occupied  himself  in  seeing  his   ba-gage 
transferred  from  the  cars  to  the  Ferry  Boat,  which  was  then  in  1856,  used"  and 
employed  by  the  Grand  Trunk  Co.  to  take  their  passengers  arriving  by  the  cars 
to  Montreal.     That  immediately  after  seeing  his  baggage  deposited  on  this  Fer- 
ry Boat,  he  returned  to  the  cars  for  his  violin  whieli  was  carefully  locked  up  in 
a  case,  but  found  that  it  had  been  taken  away  from  the  place  in  which  ho  had 
left  It      Thereupon  he  searched  for  it  diligently  but  to  no  purpose.     Upon  his 
arrival  home,  he  informed  Appellant  of  the  fact,  that  his  violin  was  stolen,  and 
he  immediately  oommunioated  the  circumstance   to  the  Agents  of  the  Company 
who  upon  their  part  promised  to  use  every  effort  for  its  recovery.     But  aotwitii- 
standing  that  careful  enquiries  were  made  for  this  purpose,  no  trace  of  the  vio- 
lin could  bo  found,  and  so  it  remained  until  a  short  time  before  its  seizure  by 
respondent  it  was  brought  to  the  Appellant's  shop  for  the  purpose  of  ascertain- 
ing Its  value,  where  It  was  at  once  recognized  by  the  Appellant's  said  son  as  the 
same  violin  which  had  been  stolen  from  him  on  his  way  from  Quebec  to   Mon- 
treal.    The  Appellant  not  knowing  what  his   rights  were,    under   the    circum- 
stùuooM,  ttilowed  it  to  be  taken  away.     But  being  in  a  short  time  afterwards  given 
to  Appellant's  son  by  the  Rc^pondonfs  brother,  it  was  retained  by  Appellant. 
It  lit  also  iaoonteatably  proved  that  this  violin  was  taken,  or,  in  other  words 
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Stolen,  by  one  William  Leonard,  who  subsequently  so'i  it  to  the  Respondent 
the  latter  well  knowing  at  the  time  he  so  purchased  it,  in  what  way  Leonard 
became  possessed  of  it.  This  man  Leonard  was,  at  the  time  of  the  theft,  an  en- 
gineer on  board  the  Grand  Trunk  Perry  Boat,  plying  between  Longuedl  and 
Montreal.  And  it  is  worthy  of  remark  that,  according  to  his  own  admissions 
sworn  to  by  himself,  it  was  on  board  this  same  boat  and  whilst  he  was  so  em' 
ployed  as  engineer,  that  he  fraudulently  carried  off  the  violin,  secreted  it  and 
appropriated  it  to  his  own  use. 

These  are  the  principal  facts  as  they  came  out  in  the  evidence  adduced  by 
Respondent,  an  -  from  them  flow  the  question  of  Law,  which  has  been  so  far 
decided  by  the  Judgment  hereinbefore  given,  and  adverse  to  the  Appellant's 
pretensions.  It  now,  however,  remains  for  this  Honorable  Court  to  determine 
whether  or  not  the  Law  has  been  correctly  laid  down  in  the  Judgment  thus 
rendered. 

The  Appellant  upon  his  part  respectfully  submits,  that  with  a  correct  applica- 
tion of  the  Law  to  the  facts  proved,  the  Judgment  is  not  sustainable. 

Firstly,  because  the  prescription  of  three  years,  upon  which  the  Judgment  waa 
evidently  predicated,  could  not,  under  the  circumstances  detailed  in  evidence, 
be  invoked  to  favor  the  possession  set  up  by  the  Respondent.  Por  it  must  be 
borne  in  mind,  that  Leonard's  possession  of  the  violin  can  only  be  regarded  as 
the  possession  of  a  thief,  a  fact  too  well  known  to  the  Respondent,  before  and 
at  the  time  he  purchased  this  instrument  through  the  agency  of  his  friend 
Gethings,  who  was  also  examined  as  his  witness. 

Can  it  therefore  bo  said  that  Leonard  possessed  the  violin  in  good  faith  for 
three  years?  True  it  is,  that  he  had  it  in  his  possession  for  a  much  longer  pe- 
riod of  time;  but,  he  so  had  it,  by  a  felonious  taking  in  the  first  instance,  and 
surely  his  subsequent  retention  of  it  unknown  to  the  Appellant,  ought  not  to 
operate  in  his  favor,  a  title  founded  upon  a  prescription  which  requires  a  pos- 
session  of  three  years  in  good  faith  and  one  untainted  by  theft. 

If,  therefore,  Leonard's  possession  of  the  violin  did  not  constitute  him  the 
proprietor  of  it,  it  follows  as  a  matter  of  course,  that  his  sale  of  it  to  the  Re- 
spondent gave  him  no  title  whatever,  to  or  over  it.  For  Leonard  having  bo 
right  in  the  violin,  could  transfer  none.  Nemo  plus  Juris  in  alium  tmmferrc 
potest  quam  ipse  habct.  The  Respondent  had  possession  of  it  about  six  months 
before  the  institution  of  his  action,  having  acquired  the  violin  in  the  way  al- 
ready mentioned,  and  he  of  course  cannot  invoke  three  years  prescription. 

The  Appellant,  under  all  the  circumstances,  most  respectfully  submits  that 
the  Judgment  appealed  from,  is  utterly  unwarranted  and  illeg,l,at  variance  with 
law  and  evidence,  and  humbly  prnys  that  it  may  be  reversed. 
Lnranper,  for  Respondent  : — 

Le  Jugement  dont  est  appel  fut  rendu  par  la  Cour  do  Circuit,  à  Montréal, 
maintenant  la  saisie  revendication  d'un  Violon,  la  propriété  do  l'Intimé  revendi- 
que    entre    les    mains    de    l'Appelant.      L'App..|ant    avait    plaidé    que    ce 

■  •"    "  ^^ "^  P"-i>,K-.r,  Cl  4u  II  :tv.jic  ciD  porau  c-n  loôO  par  ^on  fis  m  neiir 

dans  un  voyage  entre  Québec  et  Montréal,  dans  les  wa^fgons  de  chemin  do  fer. 
Quatre  témoins  ont  prouvé  la  piopriét<i  de  l'Intimé  qui  avait  acheté  ce  Violon 
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d'un  nomme  L<5onard,  employé  de  la  Comiiajnie  du  Grand  Tronc,  il  y  a  à-peu 
près  un  an,  et  pour  trois  dollars. 

Que  l'Intimé  l'avait  porté  chez  l'Appelant  et  l'avait  présenté  au  fils  du 
Défendeur  pour  l'examiner  ou  l'évaluer,  il  y  a  quelques  mois,  et  que  Heiberl 
fils,  ne  l'avait  pas  alors  réclamé. 

Depuis,  Herbert  fils,  en  compagnie  du  nommé  Prince,  musicien,  est  "allé 
emprunter  le  Violon  en  s'adressant  au  fière  de  l'Intimé  qui  le  lui  a  laissé  em- 
porter à  l'essai  et  puur  l'examiner,  jusqu'au  lendemain.  Le  lendemain,  le 
frère  de  l'Intimé  s'étant  présenté  chez  Herbert,  fut  remis  au  surlendemain,  et 
enfin  Herbert  lui  a  écrit  que  le  Violon  était  celui  qu'il  avait  perdu  en  1856, 
çt  que  l'ayant  retrouvé,  il  le  gardait  comme  sa  propriété. 

Une  cbose  est  constante  : 

En  1861,  il  était  la  propriété  et  en  la  possession  de  l'Intimé  pour  l'avoir 
acheté  d'un  tiers,  et  qu'il  ne  s'en  est  dcssa^i  ou  en  a  perdu  la  possession  qu'en  le 
remettant  à  l'ancien  proprié' aire  qu'a  titre  de  prêt  ou  à  l'essai,  enfin  à  titre  de 
précaire. 

Sur  la  prescription  en  fait  de  me;ibles,  l'on  peut  citer  :  Pothier,  Vol.  4, 
Prescript!  m  No.  204,  205. 

"  La  disposition  du  droit  romain  qui  ne  permet  pas  qu'un  possesseur  de  bonne 
foi  puisse  acqiérir  par  la  prescription,  les  choses  furtives,  me  paraît  être  un  droit 
jmrement  arbitaîre,  et  ]e  De  ■  vok  T\en  dans  ces  principes  du  droit  natural  qui 
doive  empêcher  le  possesseur  de  bonne  foi  d'une  chose  furtive,  de  l'acquérir  par 
la  prescription.  C'est  pourquoi  dans  le  Pays  Contumier  où  le  Droit  Romain 
n'a  pas  par  lui-môme  force  de  loi,  mais  seulement  en  tant  qu'il  parait  pris  dans 
le  droit  naturel,  je  doute  très-fort  que  cette  disposition  du  droit  pour  les  choses 
furtives  y  doive  être  observée." 

Nonobstant  cette  opinion  de  Pothier,  on  trouve  dans  Deiiisart,  3  Vol.  Verbo 
Prescription  p.  130  ce  qui  suit  ; 

"  La  Coutume  de  Paris  n'a  point  de  règle,  et  je  n'en  connais  point  qui  fixe  le 
temps  pendant  lequel  il  faut  posséder  des  meubles  pour  acquérir  la  propriété. 
Nous  tenons  au  Cliâtelet  pour  maxime  certaine  :  Que  celui  que  est  en  possession 
de  meubles,  bijoux,  et  argent  comptant,  en  est  réi)uté  propriétaire  s'il  n'y  a  titre 
au  contraire.  Ferron  sur  Borde  ux,  agite  cette  question  de  la  prescription  des 
meubles  et  rapport  différentes  opinions  sur  la  prescription  des  meubles." 

La  Peyrô -e.— "  Lettre  P.  No.  98,  n'est  point  d'avis  que  la  prescription  des 
meubles  ait  lien  par  trois  ans,  et  son  apostillcur  dit  qu'il  faut  trente  ans  pour 
prescrire  les  moubles  et  les  immeubles." 

Ce  que,  dit  Denisart,  qu'en  fait  de  meubles,  la  possession  vaut  titre,  au  titre 
de  la  prescription  relativement  aux  meubles,  est  aussi  adopté  par  Bourjon,  Tcmc 
l,Tit.  22,  p.  1094. 

Bouijon  No.  1. — ''  La  prescription  n'est  d'aucune  considération  quant  aux 
meubles,  puisque  la  simple  possession  d'iceux  produit  tout  l'efi^et  d'un  titre 
parfait;  principe  qui  applauit  les  difiicultés,  que  le  silence  que  la  coutume  de 
Paris  a  gardé  sur  cette  prescription,  faisait  naîtn;. 

"Quelques-uns ont  prétendu  qu'il  fallait  une  perscription  do  30  ans;  mai» 
cela  n'é'ait  pas  rais  mnable  puisque  pour  les  immeubles  avec  titre  et  bonne  foi 
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elle  ne  requert  que  10  ans;  inconvénient  qui  avait  conduit  d'autres  à  dire  nue 
conformément  aux  Institutes  L  2  Tit.  6,  il  fallait  une  possession  de  3  ans  Les 
contradictions  cessant  par  le  principe  qu'on  vient  de  poser,  il  est  étrange  qu'on 
ait  tenté  de  s'en  écarter.  Suivant  la  Jurisprudence  du  Châtelet,  la  possession 
d  un  meuble  ne  fut-ce  qu'un  seul  jour  vaut  titre  do  propriété,  sauf  le  cas  de 

^  No.  2.—"  La  chose  furtive  peut  être  revendiquée  partout  où  on  la  trouve 
c  est  la  seule  exception  qu'on  puisse  apporter  à  la  régie  ci-dessus  posée  :  qu'eux 
matière  de  meubles  la  prescription  vaut  titre.''' 

No.  3.— "Pour  donner  ouverture  à  ce  droit  de  suite  et  revendication  il 
faut  que  le  vol  soit  juridiquement  constaté  par  ura  plainte  d'information  oa 
autrement  il  y  aurait  fin  de  non-recevoir  dans  la  demande  ou  revendication  et 
dans  ce  même  cas,  la  possession  déciderait  toujours,  ce  qui  confirme  ce  que 
•dessus."  ^ 

L'on  voit  parce  que  dessus  en  quels  cas  la  maxime  que  "  la  possession  vaut 
titre,  invoquée  par  l'Appelant,  lors  de  l'argument,  peut  et  doit  être  admise  ce 
n  est  certainement  pas  dai.s  le  cas  présent.  L'Intimé  ayant  acheté  de  bonne  foi 
le  Violon  en  question,  et  l'Appelant  n'en  étant  devenu  en  dernier  lieu  en  poa- 
session,  non  pas  animo  Domini  comme  maître  ou  propriétaire,  mais  seuleuirnt 
comme  emprunteur  ou  pour  ^e^s;lyer. 

Mais  voyons  ce  que  rapporte  maintenant  Troplong  V.2,  Prescription  sur  les  deux 
articles  du  Code  Napoléon  sur  cette  matière  : 

lo.  Art.  2279. 

"  En  fait  de  meubles  la  possession  vaut  titre." 

"Néanmoins  celui  qui  a  perdu  ou  auquel  il  a  été  volé  une  chose  peut  la  reven- 
à\^nGX  pendant  trois  ans.  à  compter  du  jour  de  la  perte  ou  du  -ni  contre  celni 
dans  les  mains  duquel  il  l'a  trouvé,  sauf  à  celui-ci  son  recours  contre  celui 
duquel  il  la  tient." 

Le  Code  a  innové  à  l'ancien  droit  en  introduisant  la  prescription  de  3  an. 
horslecasde;,er/«etde.o/;  art.  2280:  " Si  le  possesseur  actuel  de  la  chose 
volée  ou  perdue  l'a  ache'é  dans  une  foire  ou  marché,  ou  dans  une  vente  publique 
ou  d  un  marchand  vendant  de  pareilles  cho.e.,  le  propriétaire  originaire  ne  peut 
se  la  fane  rendre  qu'en  remboursant  au  possesseur  le  prix  qu'elle  lui  a 
coûté."  ^ 

Après  avoir  commenté  au  long  sur  ces  deux  articles,  il  se  résume  ainsi  au  No. 
1041  :  Sous  l'ancien  droit  il  y  avait  trois  systèmes  : 

lo.  Le  premier,  qu'on  devait  appliquer  aux  meubles  les  mêmes  principes  et 
les  mômes  délais  de  prescription  qu'aux  immeubles. 

20.  Le  second,  qui,  suivant  le  droit  romain,  finirait  à  trois  ans,  le  temps  do 
la  prescription  des  meubles.  ' 

30.  Le  troisième  enfin,  qui  pour  mettre  tout  le  monde  d'accord,  n'exiffeait 
aucune  prescription  et  donnait  à  l'occupation  tout  ffet  de  la  proprié  é  l 
moins  que  la  chose  n'eut  été  volée.  Le  dernier  était  adopté  par  Bnn.î.n  «'. 
auliua  au  Châteiet.  '  '  '   '•' 

No,1044._Lor8que  l'Intimé  agit  on  vertu  d'un  titre  ou  d'une  convention 
Aveo  oelui  qm  possèle,  son  droit  pour  réclamer  le  meuble  ne  se  prescrit  que  par 


COURT  OP  QUEEN'S  BENCH,  1863. 


307 


le  délai  ordinaire  voulu  pour  prescrire  l'action  résultant  de  la  convention.  V.  G. 
Je  voua  donne  un  meuble  a  titre  de  dépôt  ou  de  prêt.  Votre  possession  qui 
n'est  qu'une  possession  provisoire,  n'a  aucune  vertu  en  présence  du  titre  que  je 
lui  oppose.  Jo  la  réduis  à  sa  juste  valeur  en  faisant  paraître  votre  obligation, 
et  ce  n'est  pas  ici  qu'est  appliquée  la  maxime  :  "  En  fait  de  meubles  la  posse»- 
smi  vaut  titre:'  Ou,  du  moins,  la  possession  est  indice  de  la  propriété  d'un 
meubla  ou  d'un  immeuble,  ce  n'est  qu'en  autant  qu'on  ne  montre  pas  un  titre 
contraire  qui  prouve  que  vous,  possesseur,  vous  ne  tenez  que  de  moi  votre  déten- 
tion.    En  appliquant  ces  principes  à  la  cause  actuelle,  il  faut  dire  : 

lo.  Que  l'Appelant  ne  détenant  le  violon  en  question  qu'à  titre  de  précaire 
de  l'Intimé  en  vertu  d'un  contrat  ou  prôt,  ne  peut  lui  opposer  que  "  la  possession 
vaut  tifre," 

2o.  Qu'au  jour  de  l'institution  de  l'action,  l'Intimé  en  était  propriétaire  en 
possession,  aninio  domini  pour  l'avoir  acheté  de  Léonard. 

De  ce  que  ci-dessus  exposé,  il  résulte  que  la  saisie-revendication  était  bien 
dirigée  contre  l'Appelant,  que  par  le  Jugement  dont  est  appel  et  dont  l'Intimé 
demande  la  confirmation,  il  a  éié  condamné  à  restituer  le  Violon  en  question  ou 
à  en  payer  la  valeur  estimée  à  £5  0  0. 

Merdith,  J.  :— The  controversy  between  the  parties  is  as  to  the  ownership 
of  a  violin,  of  no  great  pecuniary  value;  bui  notwi ;hstanding  this,  tbj  question 
of  law  which  the  case  presents,  is  of  importance. 

It  appears  that  about  five  years  before  the  institution  of  the  action  in  the 
Court  below,  the  Appellant's  son,  George  W.  Herbert,  then  a  minor,  being  a 
paesenger  from  Quebec  to  Montreal,  by  the  Grand  Trunk  Railway,  lost  the 
violin  'T  que-tion.  It  was  fou..d  on  the  deck  of  the  Grand  Trunk  Ferry  Boat, 
by  the  second  Engineer,  on^  Leonard.  This  pers:on  ought,  of  course,  to  have 
handed  the  violin  to  the  proper  ofiicer  of  the  Grand  Trunk  Company;  but  he 
did  not  do  so.  On  the  contrary,  after,  as  he  says,  telling  the  Engineer  of  the 
boat,  and  the  working  men,  that  he  had  found  the  violin,  he  kept  it  f  jr  some 
time  in  his  berth  on  board  the  boat,  then  took  it  to  his  lodging  house  on  shore 
broke  open  the  case,  took  the  violin,  and  used  it  as  his  own  ;  and  afterwards  sold 
it  to  the  Respondent  who,  at  the  time,  was  perfectly  aware  of  the  manner  in 
which  his  vendor  had  obtained  possession  of  it. 

In  order  to  prevent  any  doubt  as  to  this  important  point,  I  may  observe  that 

Leonard,  being  examined  for  the  Respondent,  in  his  cross  examination,  says: 

"  The  Plaintiff  and  Gettings  (who  purchased  the  violin  for  him)  were  both  aware 
"  of  the  fact  that  I  found  the  fiddle  as  I  have  mentioned."  and  James  Fennell 
the  brother  of  the  Plaintiff  says  "my  brother  the  Plaintiff  and  Gettings  "  knew 
"  that  this  violin  had  been  found  on  the  Grand  Trunk  Ferry  Boat,"  and  Get- 
tings, who  purchased  the  violin  for  the  Plaintiff,  says  also  that  Leonard  told  him 
"he  had  found  the  violin  on  board  the  boat." 

It  seems  to  be  thought  by  the  Respondent  that,  under  the  circumstancesjust 
mentioned,  some  description  of  prescription  can  be  urged  against  the  Appellant, 
but  such  is  not  the  case.  Assuming  for  the  purjiose  of  the  present  discussion, 
that,  under  our  law,  there  is  a  prescription  of  three  years  as  to  moveables,  the 
reipondent  cannot  derive  any  advantage  from  that  prescription,  as  it  certainly 
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raquire^good  faith.  Dunod,  page  150,  says  "Les  meubles  se  prescrivent  par 
"  trois  ans  avec  titre  et  bonne  foi;"  and  Pothier  prescription  No  205,  says  "il  faut 
"  pour  cette  prescription  que  le  possesseur  justifie  d'un  juste  titre  d'où  sa  possea- 
"  sion  précède,  et  qu'elle  soit  de  bonne  foi."  Under  the  modem  law  of  France 
also,  (2)  it  is  quite  certain  that  for  the  prescription  of  movables,  by  any  period 
less  than  three  years,  good  faith  is  required. 

As  to  the  question  of  good  faitl),  with  reference  to  the  case  before  us,  it  is 
plain  there  was  nothing  of  the  kind  on  the  p  irt  of  the  finder  Leonard  ;  indeed 
his  conduct  was  not  consistent  with  common  honesty.  His  duty  was  to  take  the 
violin  to  the  officer  of  the  Grand  Trunk  Company,  empowered  to  take  charge  of 
such  things  ;  and  he  admits,  that  about  a  week  after  he  found  the  instrument, 
that  being  about  three  weeks  before  he  broke  open  the  case,  he  knew  that  such 
was  his  duty.  And  there  can  be  but  little  doubt  that  had  he  done,  what  he 
knew  he  ought  to  have  done,  the  Appellai)t  would  have  found  his  propei  ty. 

As  to  the  possession  of  the  Respondent,  who  bought  the  violin  from  Leonard 
knowing  that  he  was  not  the  owner  of  it,  it  is  sufficient  to  observe  that  hispoa^ 
session  lasted  but  a  few  months  ;  and  therefore,  cannot  by  itself  be  of  any  ad- 
vantage to  him  as  supporting  a  plea  of  prescription. 

I  hold  it,  therefore,  to  be  certain  that  the  respondent  at  the  time  of  the  insti- 
tution of  the  proceedings  in  the  Court  below,  had  not  acquired  a  right  of  pro- 
perty in  the  violin  in  question  ;  and  on  the  contrary  that  the  Appellant  then  re- 
mained as  perfectly  owner  of  it,  as  he  was  the  day  his  son  lost  it. 

Up  to  this  point  I  believe  there  cannot  be  any  difficulty,  but  a  question  has 
been  raised  as  to  whether,  considering  the  mode  by  which  the  Appellant  obtain- 
ed possession  of  the  violin,  we  ought  by  our  judgment,  to  allow  him  to  retain 
that  possession. 

The  facts  as  to  this  part  of  the  case  are  to  be  found  in  the  evidence  of  George 
W.  Herbert,  the  son  of  the  Appellants.     This  witness  says  :— 

"  Mr.  McCulloch  brought  this  violin  to  me  to  ask  me  my  opinion  about  it.  [ 
looked  at  the  violin,  and  recognized  it  as  being  my  property  and  I  returned  it  to 
Mr.  McCulloch.  Some  weeks  after,  I  saw  the  same  violin  in  the  possession  of  the 
Plaintiffs  brother  James  Fennell.  I  went  to  see  James  Fennell  with  a  Mr. 
Maffre,  at  the  request  of  the  latter.  I  saw  the  violin  there  in  the  possession  of 
James  Fennell.  The  said  James  Fennell  offered  me  the  violin  to  take  to  my 
house  to  try.  I  brought  the  violin  with  me  at  my  place.  James  Fennell  told 
me  that  this  violin  was  his  brother's  property.  Mr.  Fer-  11  called  for  the  violin. 
I  told  hiiq  I  had  not  examined  the  violin  yet  that  I  would  see  to  it  next  day. 
Question. — On  that  occasion  did  you  not  say  to  James  Fennell  that  you  would 
send  him  down  the  violin  the  next  day  ? 

Answer.— I  don't  remember  saying  that  at  all.  I  don't  know  if  Mr.  Fennell 
came  for  the  violin  twice.  I  wrote  to  Mr.  James  Fennell  the  very  next  day  afier 
asT  think  Fennell  called  for  the  violin,  informing  him  that  I  had  taken  a  le- 
gal advice  that  the  violin  was  mine,  and  I  would  retain  it;  I  said  that  the  violia 
was  iaiao  and  I  had  lost  it  some  years  previous." 


(2)  Troplong  Prescription  No.  1043,  Vol.  8,  page  656.    Marcadé  prescription  p.  24T. 
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It  is  said  t'lat  the  evidence  of  this  witness  shows  that  >  Appellant  obtained 
possession  of  the  violin  bj  a  trick  ;  and  therefore  that  he  ought  to  be  compelled 
to  reinstate  the  Respondent  in  possession,  irrespective  of  any  question  as  to  who 
is  the  owner. 

In  order  to  maintain  this  pretension,  even  if  it  were  founded  in  fact^  it  seems 
to  me  we  would  have  to  treat  this  action  as  if  it  were  an  action  en  réintégrandc 
for  the  recovery  of  the  possession  of  real  estate  ;  whereas  we  know  that  there 
cannot  be  an  action  in  complaint  or  en  réîntégmnde  as  regaids  a  chattel  (1.) 

It  is  not  necessary  as  regards  the  present  controversy  to  express  an  opinion  as 
to  whether  there  m  ly  not  be  cases  in  which  the  possession  of  moveables  might 
be  recovered  irrespective  of  the  question  of  property.  For  the  decision  of  the 
present  case  it  is  sufficient  to  observe  that  the  general  rule  is  that  in  actions  re- 
•specting  movables,  each  party  has  a  right  to  go  into  the  question  of  property  — 
From  that  rule  in  the  present  case: 

^^  Pothiersays:  "Notre  droit  Français  est  en  cela  différent  du  droit  Romain 
"^  qui  accordait  une  action  possessoire  appellee  Intenlictum  utruhi  it  ceux  qui 
l' sont  troublés  dans  la  possession  d'une  chose  mobilaire  -Mais  dans  notre 
"Di-oit  Francois  lorsque  daur.  parties  se  disputent  une  chose  moUlain,  on  entre 
"d'aborddms  la  question  de  propriété"  (2)and  Rodicr  in  his  commentary  on  the, 
Ordonnance  of  16G7,  after  saying  that  an  action e»  conplainteet  en  réintégrand'e 
may  be  mainlained  as  to  an  Universalité  de  meubles,  says:  "mais  pour  un 
'■meuble  en  pirticulier,  on  eut  procéder  par  autre  action  comme  maitre  et  })ro- 
'priétaire  d'icelui"  safoir  2>ar  action  criminelle  pour  fait  de  vol,"* 

Such  I  repeat,  is  the  general  rule  ;  and  in  the  present  case,  in  which  the  Plain 
tiff  purchased  from  a  person  whom  he  knew  was  not  the  owner  of  the  thing  sold, 
and  in  which  there  has  been  no  violence  on  the  part  of  the  Defendant,  I  see    no 
reason  for  a  departure  from  the  general  rule  as  laid  down  by  Pothier. 

There  is  however,  one  consideration  which  appears  to  me  very  important  if 
not  conclusive  as  to  this  part  of  the  case.  It  is  that  the  parties  by  their  plead- 
ings have  directly  raised  the  qtlestion  as  to  the  ownership  of  the  violin.  And  as 
that  question  has  been  so  raised  ;  and  as  according  to  my  view,  the  right  of  own- 
crs'iip  is,  beyond  donbt,  in  the  Appellant,  it  seems  to  mj  impossible  for  us,  Avith- 
out  changing,  as  it  were,  the  nature  of  the  demand,  to  award  'the  violin  to  the 
party  whom,  we  say,  is  iwt  the  owner  of  it. 

There  remains  one  other  pjint  which  I  desire  to  ,)tlcj,  it  is  the  pretension 
tliat  the  violin,  if  it  belong  to  either  of  the  Hjrbcrts,  balongs  to  George  Herbert 
and  not  to  his  father  the  Appellant.  George  Herbert  in  his  examination  in 
Chief  speaks  of  the  violin  as  being  his,  but  in  his  cross  examination  he  explains 
his  meaning,  and  says; 

I  was  a  minor  at  the  time  I  lost  the  said  violin  and  under  tlie  care  of  my  fa- 
ther.     When  I  say  the  violin  was  my  property  at   the  time,  I  mean   of  course 

(1.)  Custom  of  Paris  Art  No.  Id,  Serpillon  p.  2M7~Giiyot's  Rep.  Vol.  4,  p.  292^ 
Verbo  Complamte,  Pigeau  Vol.  2,  page  131.  Nouveau  Dcnisart  Vol.  5.  p.  21  Vor'h^ 
complaialc.  Cuiassou,  des  actions  poajessoires,  page  112.  Garnier  action  poss  ,  p  192 
and  194.  '  '^ 

(2)  Pothier  Traité  de  la  possession  No.  93  See  erception  to  the  general  rule 
Pothier's  possession  108.  6<^""" 

*  Rodier  Com.  on  Ord.  IGUl.  p.  Slfl, 
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that  I  had  the  charge  and  keeping  of  it,  but  the  property  was  in  my  father.  I 
now  look  upon  it  as  mine  since  I  have  attained  the  ago  of  twenty-one  years  for 
the  reason  that  it  was  originally  bought  for  me. 

And  towards  the  close  of  his  evidence  he  says  :  "the  price  paid  is  marked  np- 
"on  it,  altliough  almost  invisible,  being  the  very  same  mark  upon  it  when  I  lost 
"it.  The  price  marked  upon  the  said  violin  is  $20,  which  loas  the  amount 
"paid /or  it  1)1/  my  fathnr."  Wo  arc  to  judge  of  the  case  by  the  facts  proved, 
and  not  by  the  impression  of  the  witness.  As  to  a  matter  of  law,  and  according 
to  the  tacts  proved  the  Appellant,  and  not  the  witness,  his  son,  is  the  owner  of 
the  violin  in  question, 

For  those  reasons  it  seems  to  me  that  the  .Tudgment  of  the   Superior   Court, 
awarding  the  violin  to  the  Respondent,  who,  .according  to  the  views  of   the   Ma- 
jority of  the  Court  has  no  right  to  it  cannot  cannot  be  maintained. 
The  following  was  the  judgnioiit  of  the  Court  : — 

The  Court,  *  *  *  *  considering  therefore  that  the  said  siile  of  the  snij 
violin  could  not  give  a  right  of  ownership  in  it  to  the  Respondent,  who  knew 
at  the  time  of  the  said  sale,  that  the  parson  selling  the  said  violin  not  only  wa.<» 
not  the  owner  of  it,  but,  on  the  contrary,  had  obtained  possession  of  it  wrong- 
fully, and  retained  possession  of  it  dishonestly. 

Considering  also  tiiat  at  the  time  of  the  institution  of  the  action  in  the 
Court  holow,  the  Kcspondent  had  not  acquired  any  right  to  the  said  violin  by 
proscription  ;  the  possession  by  the  said  Leonard  of  the  said  violin,  having  been 
in  bad  faith  ;  and  the  possession  of  the  Respondent,  (irrespective  of  any  ques- 
tion as  to  bad  failli  on  his  pari)  having  existed  for  too  short  a  time  to  serve  as 
a  basis  for  a  plea  of  proscription  ;  and  thoroforo,  that  the  right  of  property  of 
the  appellant,  in  the  said  violin,  was  as  perfect  at  the  time  of  the  institution  of 
the  notion  in  the  Court  below,  as  it  was  at  the  time  the  said  violin  was  so  lost 
by  the  said  minor  son  of  the  appellant. 

And  considering  that  the  fact  of  the  said  violin  having  been  borrowed  by  the 
son  of  tiio  appellant  from  the  respondent,  a  short  time  before  the  institution  of 
the  action  in  the  Court  below,  cannot  give  the  respondent  a  right  to  claim,  as 
belonging  to  him,  as  ho  doos  by  \m  declaration  in  this  cause,  the  said  violin 
which  does  not  belong  to  him,  as  he  must  be  aware,  he  having  purchased  it 
from  the  said  Leonard  under  the  circumstances  aforesaid;  and  considering  there 
fore  that  in  the  judgment  of  the  Court  below  which  condemns  the  appellant  to 
deliver  up  the  said  violin  to  the  said  respondent.,  there  is  error,  this  Court  doth 
in  oonsoquonoo  reverse  the  said  judgment,  to  wit,  the  jutigmont  rendered  by  the 
Superior  Court  at  Montreal,  on  the  thirtieth  day  of  Deoombor,  one  thousand 
eight  hundred  and  sixty-one,  and  proceeding  to  render  the  juJgmout  which  the 
Court  below  ought  to  have  rondonsd  in  the  premise»,  del  h  dismiw  tiio  said  ac- 
tion of  the  said  respon(!ent  against  the  said  n|.pollant,  and  doth  condemn  the 
respondent  to  pay  tiie  appellant  his  cO'^U  as  well   in  tho  Court  below  as  in  this 

Court.       fTlia  Ilonornliln  Mr  JiiadV..  rt....»!  .i:...»t:„_\  .  «_J  l .i..  u  :.. j_-_j 

that  the  record  be  remitted  to  the  Court  Iwlow. 
B.  Devlin,  for  Appellant,  Judgment  of  Court  below  rovorwd, 

loranger  é  Frèret  for  llospondent. 
(••  ■•) 
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MONTREAL,  18T  Sbptkmbkr,  1863, 

I.)  Appeal,  from  the  Court  of  Queen's  Hencli,  Crown  side. 

C()ni;)t  Sm  L.  II.  Lafontaine,  Bart..  C  J    Dr  vat    i    at  r    », 

,      am.,  \j.  ,).,  UV\AL,  J.,  MkrEDITU  J.,  MON- 
DELBT,  A.  J. 

Our  Sovereign  Lady  the  Queen  vs.  WiUiam  McGimk. 
Indictment-Stealino  Copvop  Notarial  Minute. 

HiiD.— riiuttlio. StaliiUi  of  Canada,  Can  02- Knc  M,i„«.  „  .      .    , 

tic  copy  of  an  act.  or  doc.  paaaôd  biro  aiSary  '"  ""  '"^"'"'  *"  "*"■  ""  '"*"*»• 

The  following,  case  was  reserved  by  the  Court  of  Queeu'.  Bench  Crown  aide 
for  the  docisiou  of  the  same  Court  in  appeal  • 

The  Defendant  William  McOinnis  was  indicted  under  Section  26,  chap.  O'^  • 
«f  the  Consolulated  Statutes  of  Canada,  and  tried  before  ,no  during  the  March 
Term  of  the  Court  of  Queen's  Bench  on  the  Crown  side,  at  the  dty  of  Mon- 

Jllfr'j  "u  """^  ""^'^'  "^  ''''  '"^•'"""""^  '^''"^""""S  ^-«  <^"""t«  to  which 
he  pleaded  not  guilty, 

m«t«m  .V.(?,«,a,,  late  of  the  city  of  Montreal,  in  the  I  district  of  Montreal 
Hbourer,  on  he  o.gh.h  day  of  May  in  the  year  of  our  Lord  one  thousand 
-ght  hundred  and  s.xty,  at  the  city  aforesaid  in  the  District  aforesaid  ;  a  oer- 

befoe  one  Lou.  Barbeau  and  another,  public  notaries,  „n.l  dated  the  seven- 

^enth  day  of  November  .n  the  year  of  our  Lord,  one  thousand  eight  hundred 

_  and  fifty-  our,  an.i  executed  by  one  Toussaint   Duolo,  to  and  in  favor  of  one 

Jean  Baptiste  Van „,  and  relating  to  a  certain  civil  suit  then  depo.uling  i„  a 

"    r\JT':'    -'  ""'  '■"  ''"  ^'^''''''  *^'^"'"'  ^''  Lower  Canada,  at  the 
oity  of  Montreal  aforesaid,  then  and   there  unlawfully   did  steal,   take  and 
carry  away  aga,nst  the  for.n  of  the  Statute  in  such  case  ma.le  and  provided 
«nd  against  the  peace  of  our  Lady  the  Queen,  lier  Crown  and  dignity 

-nd  count,  And  the  Jurors  «foresaid  upon  their  oath  aforosnirl',  do  further 

'  present,  that  the  ..id  WIfliam  AfcOnuu.,  on  the  eight  day  of  May  in  th« 

..  r"  «'^"";Lo<-d  one  thousand  eight  hundred  and  sixty,  at  the  city  aforesaid 

^^  in  the  District  aforesai.1,  a  rertmu  notarial  minute,  to  wit,  an  authenHc  copy 

^  0/  an  arte  or  deed  of  tramfer  made  and  passed  before  one  Louis  Barbeau  and 

^  another,  pubhc  notaries,  and  dated  the  sovenlocnth  day  of  Novombor,  in  the 

year  of  our  Lord  one  thousand  oiglù  hundred  and  fifty-four,  and  executed  by 

one  Toussaint  Duclos  to  and  in  favor  of  one  Joan  Baptiste  Varin  and  relating 

to  a  certmn  c.v.l  suit  then  depending  in  a  Court  of  Justice,  to  wit  :  in  the 

■Superior  Court  for  Lower  Canada,  «t  the  city  of   Montreal  «foresaid,  in  the 

District  aforesaid,  then  and  unlawfully  did  steal,  take  and  carry  «way,  «gaiu.t 

llK.  form  o  the  Statute  in  su.  h  ease  ma,lo  and  provided,  and  against  the  p«ace 

-• c '  ^!^t  vruTvn  aaa  i/iffnu. 


/!g.r.t,y . 


th 


On  the  tenth  day  of  April  1802,  the  trial  of  the  Defendant  to..k  pi 


0  said  indictraont,  and  ■  rerdiot  of 
recorded. 


.  ace  u[)On 
guilty  wa^  rendered   by  tlio  Jury  and 


Our  Soremigii 
L»dy  tho  Quaou 

vs. 
\V.  McGiauI». 
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Our  Sovereign      The  prisoner's  counsel  before  addressing  the  Jury  on  the  defence  submitted 
V8.     ""thttt  there  was  no  case  to  go  to  the  Jury,  and  that   1   should  direct  them  to 
W.  McGinnls  ^^^^^^^  ^^j^^  Defendant  for  the  following  reasons  : 

Ist.  That  as  respects  the  first  count  charging  the  steating  of  '•  o  ca-tain 
"  original  document,  to  wit  an  acte  or  deed  of  transfer  made  and  passed  before 
"  one  Louis  Barbeau  and  another,  public  notaries-"  there  was  no  evidence  what- 
ever to  sustain  that  count,  but  on  the  contrary,  the  evidence  disproved  tliat 
charge,  it  appc:\ring  from  the  testimony  tliat  the  d  «cument  refeared  to  as  fyled 
in  the  cause,  was  a  copy  and  not  an  original  document. 

2dly.  Tliat  as  respects  the  second  count,  it  was  unsustainable,  for  although 
it  made  use  of  the  words  "  a  certain  notarial  minute,"  it  proceeds  to  dcscribu 
the  instrument  as  follow.s  to  wit,  an  authentic  copy  of  an  acte  or  deed  of  trans- 
"  fer  made  and  parsed  before  one  Louis  liarbeau  and  another,  public  notaries  ;" 
and  that  our  Statute  did  not  make  it  an  offence  to  steal  an  authentic  copy,  as 
indicatt-'d  by  its  use  of  the  wor  Is  "  any  notarial  minute  or  the  original  of  any 
ether  authentic  acte.'" 

The  evidence  bearing  on  tlie  case  consisti'd  of  the  examination  of  the  Pio- 
ihonotury,  one  of  his  clerks  tlic  production  of  the  record,  and  establishing  thiit 
thedocu  nent  stolen  wa«  a  notarial  copy,  described  iu  the  list  of  exhibits  as  fol- 
lows :  Exhibit  No,  2.  "  Cojiie  d'uii  acie  de  transport  par  le  dit  L>uclos  au 
"  Demandeur  reçu  aux  dits  jour  et,  lieu  par  les  dits  notairijis. 

After  hearing  iho  prisoner's  counsel  and  F.  (J.  Jjhnson,  Enquire,  Queen's  Coun- 
sel on  behalf  of  the  Crown,  1  directed  the  couns'il  for  the  prisoner  to  proceed 
with  his  defence,  allhougli  I  entertained  a  very  strong  opinion  that  his  objections 
wen  well  founded,  and  that  tlie  Defen  hint  should  be  discharged.  Neveitheloss 
I  reserved  the  objections  for  the  coniideration  of  the  Court  of  Queen's  Bench 
in  appeal  on  the  crowu  side,  the  question  being  one  of  importanoe  and  arising 
probably  for  the  first  time.  The  verdict  was  taken  subject  to  such  reservation, 
and  the  Defendant  li  iving  been  convicted,  was  ordered  to  give  bail  for  his  a^t- 
peaiance  at  the  Court  of  Qin;en's  IJench  appeal  side  on  the  first  day  of  June 
next,  and  also  at  the  Court  of  Queen's  Ben  h  on  the  Crown  side,  on  the  twenty- 
fiiurth  day  of  Suptembt'r  next  himself  in  une  iiundred  pounds  and  two  sureties 
in  fifty  pounds  each.  The  Defendant  entered  into  the  ri'ijuired  sccurily  and  was 
released  from  custody.  (Sitfued.'         CllAIlLHS  MONDELIiT,  J. 

Montreal,  lOth  Aj)ril,  1802. 

Upon  a  reference  by  the  Co  irt  in  appeal  of  date  the  4th  June,  1802,  to  the 
Court  below,  the  foilowinjï  addition  was  made  to  the  case  reserved  : 

"It  was  nlso  proved  at  the  trial  that  the  original  minute  of  the  document 
"gtolcn  had,  previous  to  the  time  of  the  commission  of  the  larceny  charged  in 
"  the  indictment,  been  destroyed  by  a  fire  which  consumed  the  premises  of  l<ar- 
"boau,  the  Notary,  and  that  the  prisoner  was  aware  that  tlio  said  minute  Imd 
"  been  destroyed." 

The  following  was  the  judgnjcnt  on  the  reference  : 

•'  Aft  r  lioaring  Counsel  as  well  on  beliaif  of  Wiilisin  McUinnis  as  for  the 
"  Crown,  and  due  deliberation  liad  on  the  easi"  transmittocl  totliis  Court  from  the 
"  Court  of  Queen's  Bench,  pit  i0  '  on  the  Cr  >wn  side  Rt  Montreal,  it  is  considered 
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"  and  adjudged  by  the  Court,  now  here,  pursuant  to  the  Statute  in  that  behalf,  OurSovewlgi» 
"that  judgment  of  the  Court  upon  the  conviction  of  the  said  William  McGinnis,^*^*^'^"'*'' 
"  be  arrested  and  the  said  William  McGinnis  discharged  from  custody."  ^"  "'^'"^ 


F.  O.  Johnson,  Q.  C.,  for  Crown.' 
W.  H,  Kerr,  for  Defendant. 
(f.  w.  t.) 


Judgment  arrested.* 


COUR  DU  BANC  DE  LA  REINE. 

MONTREAL,  19  NOVEMBRE,  1863. 

BN    APPEL    DE    LA    COUR   SUPERIEURK,   DISTRICT   DE    MONTRÏfAL. 

Coram  Sir  L.  H.  Laîontaine,  Bart.,  C.  J.,  Duval,  J.  Mbredith,  J.,  Mon- 

DELET,  J.  A. 

DAME  CHARLOTTE  M.  PERRAULT  k   vw., 

{Intervenants  on  Cour  It\firieure.) 
Appelants. 

■T 

THE  ONTARIO  BANK, 

(Denuinderesse  contestant  l'intervention  en  Cour  Inférieure.) 

ACCEPTATION  PAR  LE  CREANCIER — PREUVE. 
Lo  2  novembre  18.TO,  K.  B.  transporta  une  somme  d'argent  qui  lui  était  duo  par  John  l'iatt.àriutorve. 
liant.'  qui  ne  fui,  pan  partie  k  l'acte  de  transirort,  main  pour  la<iuoll«,  le  Notaire  recevant  l'acte  ii  fWt 
une  acceptation  dans  l'acte  lul.m6me.  Le  4  novombro,  le  transport  ftit  alRnifl.}  k  la  personne  dû  debl- 
tenr  par  le  mfîmo  Notaire  au  nom  de  l'Intervenante.  Le  Cour  d'Appel,  infirmant  le  jugement  de  la 
Cour  infôriouro,  junea  que  la  signllleatlon  faite  par  lo  notaire  du  transport,  fut  par  lo  ïTrae  section  du 
chapitre  73  dot  HtAtuts  révisés  du  Ha»  Canada,  une  ratifloation  sumsante  par  l'intorvenanto  de  l'accen- 
tation  du  transport  pour  elle  faite  par  le  notaire. 

Le  présent  fippel  fut  porté  d'un  jugement  rendu  le  vingt  six  Décembre  mil 
huit  cent  soixante,  déboutant  les  Appelants  do  la  demaiidu  qu'ils  fesaicnt,  qu'il 
leur  fut  permis  d'intervenir  dans  une  cause  où  l'Intimée  Dâinandoresso  en  Cour 
Inférieure  et  contestant  la  dite  Iiitci  veiition  avait  «)l)tonu  jugement  contre  le 
nommé  Eklmund  J3arnard  et  fait  saisir  eiiire»  le»  mains  de  John  Boston,  Ecuier 
Shérif  du  District  de  Montréal  et  John  Platt,  Ecuier,  avocat,  une  somme  de 
quatre  cent  quatorze  livres, 'sept  chnlins  et  Kopt  deniers  courant  comme  apparte- 
nant au  dit  Edmund  Barnard  ;  la  dii  somme  étttnt  le  produit  d'une  saisie  de  cer- 


•  Consolidated  Statutes  of  Canada,  Cap.  92,  Sec.  26  «aye  : 

"Any  person  who  steals  or  for  any  fraudulent  purpose  takes  from  its  place  of  deposit 
for  the  time  being,  or  from  any  person  iiaving  the  lawful  custody  thereof,  or  unlawfully 
and  raaliciouily  obliterates  injures,  or  destroys  any  record,  writ,  return,  penal  process 
Interrogatory,  deposition,  affidavit,  rule,  order,  or,  warrant  of  attorney,  or  any  original 
document  wliatgoevor,  of  or  belonging  lo  any  Court  o*"  Justice,  or  relating  to  any  matten 
civil  or  criminal,  begun  depending,  or  torminated  in  any  such  court,  or  any  bill,  answer 
interrogatory,  deposition,  affidavit,  order  or  decree,  or  any  original  document  whatso! 
ever,  of  or  belonging  to  any  Court,  or  relating  to  any  cause,  or  matter  begun,  depending 
Or  icfmiââicu  in  any  Bûca  V/Ourt,  or  ariy  uiitHrial  iuinuie,  or  Uiu  original  jf  any  other 
authentic  act,  shall  be  gnlUy  of  a  misdemeanor,  and  shall  ho  liabl  e  to  any  punisjiment 
which  the  Court  may  award  as  in  the  twenty-third  leotion  hereinbefore  menttontd 
4  S  Vie,  0.,  2R,  I.  25. 
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?«m^^tet^u.  tains  Immeubles  du  dit    John  Platt  en  vertu  d'un  jugement  obtenu  contre  le 
^|0^tarw    dit  John  Piatt  par  le  dit  Edmund  Barnard. 

Par  leur  requête  en  intervention  les  Intervenants  alléguaient  que  le  dit  Ed- 
mund Barnard  étant  endetté  en  une  somme  de  $1,125  avec  intérêt  du  2  Novem- 
bre 1869,  envers  Dame  Charlotte  Mathilde  Perrault,  l'Appelante,  lui  aurait 
comme  sûreté  collatérale,  transporté  le  2  Novembre  1859,  par  acte  reçu  devant 
Mtre  J.  S.  Hunter  et  confrère,  Notaires,  un  montant  égal  d  lui  dû  par  le  dit 
John  Platt  "sur  et  en  vertu  d'un  jugement  rendu  pour  une  plus  grande  somme 
*'par  la  Cour  Inférieure  le  30  Juin  1859,  dans  une  cause  sous  le  numéro  493 
''dans  laquelle  le  dit  Edmund  Barnard  était  Demandeur  et  le  dit  John  Platt', 
"défendeur,  lequel  traLsport  fut  dûment  signifié  au  dit  John  Platt  le  4e' 
''Novembre  1859,  par  le  ministère  des  dit  Mtre.  J.  S.  Hunter  et  son  col- 
"lèjrue.  Notaires  publics,  qui  ont  délivré  copie  .-.uthentique  du  dit  acte  do  trans- 
"port  au  dit  John  Platt  parlant  à  lui-même  en  personne." 

Que  ce  jugement  du  30  Juin  1859  avait  été  enregistré  le  6  Juillet  1859. 

Qu'  à  cette  éqoque  le  dit  John  Platt  était  en  possession  des  Immeubles  saisis 
sur  lui  en  vertu  du  dit  jugement,  et  que  conséqucmment  le  dit  Edmund 
Barnard  avait  une  hypothèque  sur  ces  biens  pour  le  montant  du  dit  jugement, 
en  partie  transporté  à  la  dite  Dame  G.  M.  Perrault,  savoir' jusqu'à  concur-' 
•  rence  de  $1,125,  avec  intérêt  du  2  Novembre  1859  et  que  la  dit  Dame  C. 
M.  Perrault  avait  pour  cette  somme  le  même  droit  d'hypothèque  que  le  dit  Ed- 
mund Barnard. 

Que  sur  l'exécution  du  dit  jugement  en  partie  transporté  à.  la  dite  Dame  C.  M. 
Perrault  dans  la  cause  No.  493,  les  Intervenants  avaient  filé  entre  les  mains'  du 
Shérif  du  district  de  Montréal  une  opposition  à  la  délivrance  des  deniers  à  pro- 
venir de  la  vente  des  propriétés  saisies  o-i  à  saisir  en  h  dite  cause,  mais  que  le 
dit  John  Platt  aurait  payé  avant  la  vente  entre  les  mains  du  Shérif  le  montant  en- 
tier eu  dit  jugement:  sans  tenir  compte  du  transport,  et  de  la  signification  qui 
ioi  en  avait  été  faite;  que  "l'Ontario  Bank"  Demanderesse  en  Cour  Inférieure, 
rit  In  présente  Intimée  ayant  fait  saisir  et  arrêter  la  dite  somme  entre  les  mains 
du  Shérif  et  du  dit  John  Platt,  comme  appartenant  toute  entière  au  dit  Edmund 
Barnard,  les  Intervenants  en  Cour  Inférieure,  les  presents  Appelants  étaient  bien 
fondés  à  demander  que  telle  Saisie-Arrêt  fut  déclarée  nulle  quant  à  la  somme  qui 
leur  a"ait  été  transportée  qui  n'appartenait  pas  à  Barnard,  et  ils  concluaient  en 
cons.'quenco  à  ce  que  la  Saisie-Arrot  fut  déclarée  nulle  quant  ^  la  somme  ainsi 
transportée,  et  que  le  paiement  fait  par  le  dit  John  Platt  do  la  partie  du  dit  juge- 
ment savoir  $1050.85,  balance  qui  leur  restait  duo,  fut  déclaré  avoir  été  fait  au 
profit  de»  dites  Intervenants,  et  que  le  Shérif  sans  égard  à  la  Saisie-Arrêt,  fut 
tenu  do  verser  entre  leur  mains  la  dite  somme  de  $1060.86. 

L'Intimée,  contestant  l'intervention,  alléguait  dans  sa  contestation  que  John 
Platt,  Tiers-Saisi  sur  le  jugement  obtenu  par  1'  "  Ontario  Bank  "  n'avait  pas 
admis  dans  sa  déclaration,  devoir  au  dit  E.  Barnard  le  montant  du  jugement 
transporté  par  lui  à  la  dit  Dame  C.  M.  Perrault,  mais  souloraont  une  somino 
deia7a.loj,  cours.-'-  avec  intérêt  du  80  Mars  18fi9,  et  ce  suivant  un  juge- 
ment rendu,  dans  une  cause  No.  2388,  le  28  Nov.  1800,  en  faveur  du  dit  E. 
Barnard. 
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10  somme 


L  I„t.mée  admet  ait  le  paiement  fait  par  J.  Platt  avant  la  vente  des  immeu-  Perrault  et  vi, 
blés  saisis;  et  que  le  Shérif  avait  bien  dedaré  en  disant  qu'il  avait  entre  ses    The5î.tarf, 
mains  une  somme  de  £414,7.7,  en  vertu  d'un  bref  d'exécution  de  Terris  émané       ^'"''-    • 
a  la  poursmte  du  dit  Edmund  Barnard  contre  les  immeubles  du  dit  Platt  mais 
que  lors  de  la  saisie  pratiquée  entre  ses  mains  le  dit  Shérif  n'avait  pas  ou  de 
Bigniflcation  du  transport  susdit,  et  par  consequent  devait  considérer  le  paiement 
de  £414.7.7.  fait  par  Platt,  comme  fait  en  faveur  du  dit  E.  Barnard  et  devait 
lui  payer  cette  somme,  et  que  la  saisie  fait  entre  les  mains  du  Shérif  était  une 
saisie  de  deniers  dûs  à  Barnard-et  l'intimée  concluait  par  demander  le  débouté 
ae  1  intervention. 

Les  Appelants  firent  à  cette  contestation  une  réponse  générale. 

Il  est  constaté  par  le  dossier  que  le  montant  payé  par  Platt  le  'fut  sur  le  luee- 
ment  transporté  en  partie  aux  Appelants  par  Edmund  Barnard  après  exécution 
émanée  ;  et  ce  fut  après  ce  paiement  ainsi  fait  entre  les  mains  du  Shérif  chargé 
de  1  execution,  que  fut  émanée  la  saisie-arrèt  .par  l'Intimée  sur  laquelle  saisie 
arrêt  les  Appelants  se  prétendant  seuls  créanciers  du  jugement  en  vertu  du 
transport,  crurent  devoir  intervenir  pour  réclamer  l'argent  qui  leur  apparten- 
ait exclusivement,  si  le  jugement  leur  avait  été    effectivement  transporté. 

Le  jugement  rendu  sur  cette  contestation  le  26  Décembre  188^  est  dans  les 
terms  suivants  .-—smith  j. 

"  The  Court  having  heard  the  intervening  parlies,  and  the  plaintiff  contestinc 
^^  upon  the  merits  of  the  Intervention  made  and  fyled  in  this  cause  by  the  said 
^^Intervening  parties,  examined  the  proceedings  and  proof  of  record  and  deliber- 

"Consideiing  that  the  said  Dame  Charlotte  Mathilde  Perrault,  Lho  interve- 

venmg  party  in  tl.is  cause,  hath  failed  to  establish  any  right  in  law  to  intei^ene 

^^  in  this  cause  and  thereby  to  have  and  maintain  the  conclusions  by  her  taken 

in  said  intervention  and  to  claim  by  preference  the  money  seized  by  process  of 

„  ^:^'*;t  '"  ^^"^  ^*"'^'  ''^  ■^°''"  ^"'*°"'  ^'^"'■^«'  *^  *•>«  «*°'"«ion  of  the 

said  Plaintiflf  in  this  cause,  and  for  the  reason  that  the  said  Dame  Casgrain  hath 

Jailed  to  show  any  legal  binding  and  subsisting  agreement  between  her  and 
the  said  Edmund  Barnard  her  said  assignor,  the  said  assignment  of  the  said 
jucgment  obtained  by  tlw  said  Edmund  Barnard  against  the  said  John  Platt 
not  being  accepted  by  the  said  Dame  CaBgrain  in  any  way  or  form  to  make 
the  said  assignment  binding,.aml  that  by  reason  thereof  the  said  assignment 
cannot  vest  the  said  Judgment  in  her  the  said  intervening  party  as  claimed 
u  I  'L  ,  Court  doth  maintain  the  contestation  of  the  «aid  intervention  bv 
the  said  Plaintiff,  and  doth  dismiss  the  same  with  costs. , . .  " 
La  Cour  d'Appel  a  renversé  ce  jugement. 

Lafontxine,  C.  J.-Le  28  Fev.  1869,  à  Montréal,  La  Banque  d'Ontario  ob- 
tient un  Jugement  contre  Edmund  Barnard  et  Olivier  Bertholct,  pour  la  somme 
de  13002,  avec  intérêt  sur  *3000,  à  compter  du  1 1  Sept.  1868.  et  les  dén«n» 
îs»«»tii;i8  1«  û  courant.  ^ 

Le  2  Nov.  1860  (Hunter,  Notaire)  acte  d'obligation  par  lequel  Barnard  r<& 
connaît  devoir  à  la  dite  Dame  Charlotte  Mathilde  Perrault  la  somme  llios 
.payable  à  demande,  et  lui  cède  et  transporte,  comme  sûreté  collatérale,  un  mon* 
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|Pirr»ult  et  vir  tant  égal  dû  au  dit  Barnard  par  John  Platt,  sur  jugement  pour  plus  forte,  som- 
The  Ontario  me,  rendu  le  30  Juin  1869,  dans  ufle  cause  No.  493,  de  Barnard  contre  le  dit 
*  Platt,  ce  qui  a  été  accepté  par  le  Notaire,  la  dite  Dame  Perrault  n'étant  pas 

présente.  On  a  prétendu  que  cette  acceptation  par  le  Notaire  était  nulle.  Je 
ne  le  pense  pas,  et  je  crois  que  cette  prétention  est  contraire  à  la  Jurisprudence 
de  nos  Cours  en  pareille  matière,  du  moins  en  ce  qui  concerne  de  simples  obli» 
gâtions.  Du  reste,  le  dit  acte  a  éié  dueraent  signifié  par  le  Notaire  au  dit  Platt, 
le  surlendemain  de  sa  passation,  c'est-à-dire  ie  4  du  dit  mois  de  Novembre.  Le 
Statut  Provincial,  13  et  14e.  Vic.cb.  39,  s.  ll.,dit  :  "  toutes  notifications,  signifi- 
"  cations  et  protestations  faites  par  les  Notaires,  à  la  requisition  d'une  partie  et 
"  sans  qu'elle  ait  accompagné  les  Notaires  ou  le  Notaire,  ni  signé  l'acte,  seront 
"  authentiques  et  feront  preuve  par  elles-mêmes  de  leur  contenu  jusqu'à  récusa- 
"  tion  ou  désaveu  par  la  personne  (ou  autres  ayant  droit)  au  nom  de  qui  ces 
"  significations,  notifications  et  protestations  ont  été  faites"  (Statuts  Réf.  du 
Bas-Canada,  cb.  13.  a.  27.) 

L'acte  de  signification  du  4  Novembre  comporte,  ce  me  semble,  une  ratifica- 
tion, par  Mde.C.M.  Perrault,  du  transport  du  2,  jusqu'à  désaveu  de  sa  part.  Or 
ce  désaveu  est  loin  d'avoir  été  fait.  La  significJïtion  lie  donc  le  débiteur  délé- 
gué, M.  Plat*,  aussi  bien  qu'il  lie  la  dite  Dîtine  et  le  cédant  Barnard,  parties  au 
dit  acte  du  2  Novembre.  Il  y  a  plus,  c'est  qu'il  y  a  eu  encore  ratification  de  la 
part  de  la  dite  Dame  C.  M.  Perrault,  d'abord  par  son  Opposition  à  hi  délivrance 
des  deniers,  formulée  par  elle  le  28  Mars  1860,  entre  les  mains  du  Sli  if  Boston» 
dans  la  dite  cause  de  Barnard  contre  PIntt,  et  encore  plus  formellement,  si  c'est 
possible,  par  sa  Requête  en  intervention  en  cette  cause.  •  La  dite  Dame  C.  M. 
Perrault  serait  bien  malheureuse  si,  avec  toutes  ses  ratification  ^  ses  prétentions 
ne  pouvaient  pas  être  maintenues. 

Le  Jugement  du  30  Juin  1859,  obtenu  psr  Barnard  contre  Platt,  a  élé  due- 
ment  enregistré  le  6  Juillet  suivant.  Do  là  hypothèque  légale  et  générale  ac- 
quise au  dit  Barnard  sur  les  immeubles  du  dit  Platt,  laquelle  hypothèque  due- 
raent transmise  à  la  dite  Dame  C.  M.  Perrault  par  l'cff'ot  du  susdit  transport  et 
de  sa  signification,  pour  autant. 

Platt,  après  la  saisie  do  ses  immeubles  par  le  Shérif  a  payé  entre  les  mains  de 
ce  dernier  le  montant  léelarné  par  cette  saisie,  savoir  £414  7  7.  Cette  somme, 
le  Shérif  Boston  l'a  reçue  en  ta  qualité  de  Shirif,  et,  comme  11  le  dit  lui-même 
dans  sa  déclaration  sur  la  saisie-arrèt  dont  i!  s'agit,  "  in  satisfaction  nfa  delt," 
c'est-à-diro  en  paiement  de  la  dette  du  dit  Plalt,  do  laquelle  dette  la  dite  Dame 
C.  M.  Perrault  était  alors  saisie,  pour  la  plus  grande  partie.  Ce  que  Platt 
payait  ainsi  sous  la  saisie  de  ses  immeubles,  et  ce  que  le  Shérif  recevait  en  qua- 
lité do  Shorif,  était  donc  la  créance  do  la  dite  Dimn  C.  M.  Perrault.  Platt 
payait  au  nom  de  la  justice  et  était  à  l'avenir  libéré;  le  Shorif  recevait  ainsi  au 
nom  de  la  Justice,  et  recevant  pour  la  créancière  Madame  C.  M.  Perrault,  duc- 
mont  saisie  du  montant  du  transport,  il  doit  lui  payer  ce  montant. 

La  saiâic-âFrvt  uaUc  entfti  ses  inriins  u  f;  pâs  été  î.aite  en  sfi  qunlîié  dô  Shcfif, 
mais  seulement  en  son  nom  individuel.  Comme  tel,  il  n'avp.it  rien  appartenant 
à  Platt,  ni  à  Barnard.  En  qualité  d'oflBcier  de  la  Justice,  il  avait  la  «ommo  ci- 
haut  mentionnée. 
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•       P"  son  intervention,  Madame  CM.  Perrault  conclut  à  la  nullité,  pour  autant.  Perrault  ,t  ri, 
de  la  dite  8a.8ie-arrèt,  et  pour  l'excédant  de  sa  reclamation,  elle.conolut  à  ceque    The5^tMo 
U  dite  saisie-arrèt  soit  déclarée  bonne  et  valable  en  ce  qui  peut  regarder  le  dit'      ^'"*' 
Barnard.    Je  ne  vois  pas  d'objection  à  accorder  la  première  partie  de  ses  con- 
elusions;  Quant  à  la  seconde  partie,  j'y  vois  une  grande  objection,  c'est  que  la 
saisie-arrèt  est  contestée  par  le  défendeur  Barnard,  par  deux  exceptions  péremp- 
toires  ou  il  raconte  toutes  ses  transactions  avec  son  ancien  client  M.  Olivier 
«erthelet,  et  que  cette  contestation  subsiste  encore: 

Par  la  conclusion  prise  pour  elle-même  dans  son  intervention,  il  est  évident 
que  Madame  Perrault  veut  procéder  ultérieurement  sur  son  Opposition  à  la 
délivrance  des  deniers,  pour  obtenir  le  paiement  de  la  balance  qui  lui  est  due 
sur  le  dit  acte  d'obligation  et  transport,  savoir  la  somme  de  $1050  .«J-  aveJ 
intérêt  sur  icelle  à  compter  du  15  Nov.  1869.  C'est  probablement  la  manière 
la  plus  régulière  de  procéder. 

Meredith,  J._It  is  plain  from  the  return  of  the  Sheriff,  that  the  sum  of 
money  mentioned  in  the  declaration  of  John  Boston,  is  the  amount  of  the  iudir- 
ment  ,a  the  case  No.  493,  Bernard  m  Piatt;  a  part  of  which  was  transferred 
to  the  appellant  by  the  deed  of  the  2nd  November,  1859. 

The  question,  therefore,  which  we  have  to  determine  is  this  :  Had  that  sum 
of  money  been  lawfully  transferred  to  the  appellant,  to  the  extent  claimed  by  her 
before  the  attachment  thereof  by  the  respondent  Î 

The  objection  to  the  transfer  in  favour  of  the  appellant,  is  that  it  has  not  been 
lawfully  accepted  As  to  this  point,  I  am  of  opinion  that  the  acceptance  of  the 
Notaries  set  forth  m  the  deed  of  transfer  must  be  considered  as  extondinz  to 
every  part  of  that  instrument,  exactly  in  the  same  way  as  if  the  appellant  had 
been  personally  present  at  the  passing  of  the  deed;  in  which  case  it  oould  not 
be  contended  that  if  would  have  been  necessary  for  her  to  repeat  her  acceptance 
ot  each  ot  the  covenants  made  in  her  favour. 

There  still  however  remains  the  question  whether  the  notary,  having  power 
to  accept  the  deed  as  an  obligation,  which  he  coitainly  had,  (1)  had  also  power 
to  accept  that  part  of  the  deed  which  was  in  effect  a  transfer.  Upon  this  point 
1  do  not  think  It  necessary  to  express  an  opinion,  because  the  appellante  may  I 
think,  rely  with  confidence  en  the  signification  of  the  transfer  made  on  the  4th 
Nov.,  1859,  "àlariquintion  de»  appelant»'^  as  a  ratification  of  the  notarial 
acceptance  for  her. 

This  view  is  justified  by  the  11th  section  of  the  13  and  14  Vict  Cap  50 
which  has  already  been  quoted  by  the  Chief  Justice,  and  is  also  in  accordance' 
with  the  judgment  of  this  Court,  in  the  case  of  Byan  and  Halpin  (2) 

In  that  case  the  Court  decided  that  the  acceptance  of  an  obligation  creation 
a  special  hypothec,  was  not  necessary  to  give  validity  to  such  special  hypothec, 
and  also  (vide  second  considérant  of  the  judgment  of  the  Court  of  Appeals)  "qu'en 
•upposani  même  que  cotte  acceptation  fut  nécessaire,  "  l'enregistrement  fait  da 
la  aixa  oDiigatiùn  ôquivaudrait  à  cotte  acceptation. 


ri.  1 

if      il 


(1)  Ryan  ri.  Halpin  6  L.  0.  B.  6J,  and  the  authorities  there  collected  '       ' 

J  an?o'«:;;Sir  '•  '•  "•  "•  '"•  '"  '•  "•  '•'""'*""''  «"'••  «■  '■'  *^''"-.  «^^ 
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Ndw  it  will  hardly  be  contettded  that  the  signification  of  the  trantfeF  under 
the  statutory  protision  already  averted  to,  ought  not  to  be  as  effectual  in  the  way 
of  a  ratification  of  A  deed,  as  the  ennagistration  of  such  deed. 

I  therefore  think  that  the  transferin  favour  of  the  appellant,  ought  to  have 
been  maintained,  and  thaf,  in  eo  far  «s  may  be  necessary  to  give  effect  to  it,  we 
must  reverse  the  judgment  of  the  Superior  Court. 

Le  jugement  en  appel  fut  motivé  comme  suit. 

The  Court  *  *  *  seeing  that  it  is  established,  that  the  sum  of  £391  6» 
currency,  and  certain  interest,  mentioned  in  the  declaration  of  John  Boston,  one 
of  tàe  tiers  saisis,  made  in  this  cause,  on  the  11th  day  of  April,  1860,  was 
received  by  the  said  Boston,  as  Sheriff  of  this  District,  on  the  27th  day  of 
March,  1860,  under  and  by  virtue  of  a  certain  writ  de  terris,  issued  in  the 
cause  No.  493,  in  the  Superior  Court  for  this  District,  in  which  Edmund  Barnard, 
Esquire,  Advocate,  was  plaintiff,  and  John  Piatt,  Esquire,  Advocate,  was 
defendant. 

Seeing  that  by  the  deed  styled  "  Obligation,  mortgage,  and  transfer,"  bearing 
date  the  2nd  day  of  November,  1869,  exeoutsd  before  Hunter  and  his  colleague 
Notaries  Public,  the  said  Edmund  Barnard  acknowledged  to  be  indebted  to 
Dame  Charlotte  Matbilde  Perrault,  the  appellant  in  this  cause,  in  the  sum  of 
11125  currency,  and  by  the  said  deed,  promised  to  pay  the  said  debt  to  the  said 
Dame  Charlotte  Matbilde  Perrault,  thereof  accepting  by  the  said  notaries 
on  demand,  with  interest  at  the  rate  of  six  per  centum  from  the  date  of  the 
said  deed. 

Seeing  also  that  by  the  said  deed,  the  said  Edmund  Barnard  declared  that  he 
thereby  assigned,  transferred,  and  made  over  to  the  said  appellant,  to  the 
amount  of  the  said  debt,  and  interest,  the  said  judgment  in  his  favour  against 
the  «aid  John  Piatt,  in  the  said  cause  No.  493,  in  satisfaction  whereof  the  said 
John  Boston  so  received  the  said  sum  of  £391  5s.,  so  mentioned  in  hia  said 
deelarotion. 

Seeing,  also,  that  by  a  certain  notarial  instrument,  bearing  date  the  4th  day 
of  November,  1859,  a  eopy  whereof  is  fyled  in  this  cause,  the  said  Hunter  and 
his  colleague,  Notaries  Publie,  declare  that  at  the  request  and  instance  of  the 
said  appellant,  they  repaired  to  the  Montreal  House,  in  the  city  of  Montreal^ 
and  there  being  and  speaking  to  the  said  John  Piatt,  did  signify  and  miJie 
known  to  him  the  said  deed  of  Obligation  and  Transfer  hereinbefore  mentioned^ 
ind  did,  then  and  there,  in  due  course  of  Law,  serve  a  copy  of  the  said  obliga- 
tion and  transfer  upon  him,  and  also  a  copy  of  the  said  deed  of  signification. 

Seeing  that  by  the  27th  section  of  the  chapter  73  of  the  Consolidated  Statutes 
of  Lower  Canada,  it  is  declared  that  "  Every  notification,  protest,  and  service 
"  thereof,  made  by  any  notary  at  the  request  of  a  party  who  has  not  aooompa- 
"  nîed  such  notary  nor  signed  the  deed,  shall  bo  authentic,  and  be  evidence  ia 
"  themselves  of  their  contents  until  called  into  question  or  disavowed  by  the 
"  person  is  whose  ââiûC  âuch  fiotiScâiiôû,  protect,  âûa  sûfvioc  have  been  înado, 
*'  or  any  other  to  whom  it  appertains." 

Considering  thai  the  said  signification  of  the  said  deed  of  obligation  and  transfer 
at  the  instance  of  the  said  appellant,  was  a  valid  and  suffioiont  ratification  by 
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oe  on  her  behalf  of  the  said  deed  of  obligation  and  Pemuit  et  vir 

et 
The  Ontario 


her  of  the  said  accant 
transfer. 

Considering  therefore  that  under  and  by  virtue  of  the  said  transfer  so  rati- 
hed  as  aforesaid,  the  said  Judgment,  in  the  said  .„.e  No.  493,  to  the  extent 
already  mentioned,  became  legally  vested  in  the  said  Appellant  on  the  said  4th 
day  of  November,  18f9;  and  therefore,  so  became  vested  in  her,  long  before  the 
attachment  of  the  amount  of  the  said  judgment  under  and  by  virtue  of  the 
misie-arrët  m  this  cause  issued  on  the  27th  day  of  March,  1860 
^  Considering  therefore,  that  in  t^e  Judgment  rendered  in  this  cause,  by  the 
Superior  Court,  in  which  it  is,in  effect  declared  that  the  said  transfer  was  not  legally 
«ooepted  by  the  said  Appellant,  there  is  error.  The  Court  doth  in  consequence 
reverse  the  said  Judgment  to  wit,  the  judgment  rendered  by  the  Superior  Court  in 
this  cause  on  the  26th  day  of  December  1860,  And  proceeding  to  render  the  Judg- 
ment which  the  said  Superior  Court  ought  to  have  rendered  in  the  pemises  doth 
maintain  the  intervention  filed  in  this  cause  by  the  said  Appellants,and  doth  declare 
that  the  said  judgment  debt,  in  the  said  cause  Na.  493,  to  the  extent  of  the  said 
^m  of  $1125  currency,  with  interest  as  aforesiid  became,  on  the  said  4th  day  of 
jyovember,  1859  legally,  vested  in  the  said  Dame  Charlotte  Mathilde  Perrault 
the  appellant. 

•inr'lfo*'^  Court  doth  in  consequence  set  a^ide  and  annul,  to  the  extent  of 
«10O0.85  with  interest  from  the  15th  day  of  Nov.  1859,  that  being  the  balance 
now  due  on  the  said  debt  of  81125,  the  saùie  arrêt  in  this  cause  issued,  and 
^loth,  to  that  oxtent,  and  in  no  greater  extent,  grant  main  levee  of  the  said  saisie 
arrêt  to  the  said  John  Boston  and  John  Piatt,  and  this  Court  doth  also  declare 
:that  the  said  sum  of  ;e391.5.0,  so  declared  by  the  said  John  Boston  to  be  in  his 
hands,  and  which  was  so  paid  to  him  by  the  said  John  Piatt,  belongs  to  the  ex- 
tent of  the  said  sum  of  $1050.85  with  interest  from  the  15th  day  of  Nov.  1859 
•to  the  said  Dame  Charlotte  Mathilde  Perrault,  the  appellant,  and  it  is  ordered 
that  the  record  in  this  cause  be  remitted  to  the  Court  below,  in  order  that,  after 
the  représentatives  of  the  said  John  Boston  shall  have  been  made  parties  in  this 
«ausc,  such  further  proceedings  respecting  the  payment  of  the  said  sum  of  $1050.- 
85  and  interest  as  aforesaid,  may  be  had,  as  to  law  and  justice  appertain. 

And  this  Court  doth  condemn  the  respondent  to  pay  the  appellants  their 
costs,  in  the  Court  below,  on  the  contestation  by  the  respondent  of  the  interven- 
tion of  the  said  appellants,  and  also  the  costs  of  them  the  appellants  in  this 
«ause. 

jf    »  ri    T   n  1  .  Jugement  infirmé. 

«•  <B.Cr.  x/a^amme, pour  les  appelants. 

J.  A.  A.  Belle,  pour  l'intimé. 

».  w.  T. 


Bank. 
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MONinEAL,  27  NOVEMBRE,  1863. 

Hotam  Monk,  J.  A. 

No.  1288. 

Gauthier  vs.  Ménédier  de  Morockond, 

Ju«B:— 1.  Que  la  pregoription  des  reprises  matrimoniales  de  'a  femme  qui  a  obtenu  one  séparation 
de  biens  d'avec  son  mari  ne  court  pas  durant  le  mariage  et  pendant  qu'elle  est  sons  puW- 
tance  de  mari. 

a.  Que  le  légataire  universel  en  usufiruit  de  la  femme  séparée  de  biens  peut  exercer  telles  re> 
prises  matrimoniales  contrôla  succession  du  mari,  après  le  laps  de  trente  ans  écoulés 
durant  le  mariage  et  depuis  le  jour  de  la  sentence  rendue. 

8.  Que  la  clause  du  testament  du  mari,  par  leq-sel  il  institua  son  épouse  sa  légataire  universelle 
en  usufruit  à  la  charge  "  de  payer  et  acquitter  les  dettes  du  tesluteur  "  n'a  ^-i  eu  l'effet 
dans  l'espèce  actuelle,  d'opérer  aucune  oonAision  en  !i  personne  de  son  épouse  surrlrante 
qnant  i  ses  reprises  matrimoniales,  par  son  acceptation  de  ce  legs. 

Par  sa  déclaration,  le  demandeur  alléguait  : 

Contrat  de  mariage  entre  feu  François  Ménéclier  de  Morochond  et  feue  Marie 
Françoise  Gauthier,  reçu  le  18  juillet  1822,  Mtre.  J.  M.  Cadieux,  N.  P.,  dans  le- 
quel contrat  de  mariage  les  parties  avaient  arrêté  une  communauté  de  biens, 
stipulation  de  propres,  don  mutuel  et  douaire  de  3,000$  ancien  cours,  et  inven- 
taire des  biens  de  la  femme,  devant  se  faire  sous  16  jours. 

Insinuation  de  ce  contrat,  le  30  novembre  1822. 

Inventaire  susdit  fait  le  29  juillet  et  le  17  août  1822,  dont  acte  par  Mtre.  J. 
M.  Cadieux,  le  29  novembre  1822. 

La  valeur  des  biens  meubles  portés  en  cette  inventaire  se  montant  à  $2,493*77, 
les  dettes  actives  à  11,685,  y  compris  |1,228  en  argent  sonnant. 

Apport  de  la  dite  feue  Marie  Françoise  Gauthier,  de  quelques  immeubles  es- 
timés à  |61,  et  le  sixième  indivis  d'un  immeuble  situé  en  la  cité  de  Montréal, 
comme  légataire  grevée  de  substitution  pour  un  sixième  de  feu  Loi^is  Gauthier, 
son  père. 

Vente  par  autorité  de  justice  de  cet  immeuble  au  sieur  Darius  Bent,  par  acte 
reçu  le  19  février  1823,  Mtre.  J.  M.  Cadieux,  N.P. 

Par  acte  de  partage  entre  les  légataires  de  feu  Louis  Gauthier,  reçu  le  14  dô 
février  1824,  Mtre.  J.  M.  Cadieux,  N.  P.,  la  part  de  la  dite  feue  Marie  Françoise 
Gauthier  étant  de  13,463$ -Gd.,  ancien  cours,  lui  fut  déclarée  payable  par  Darius 
Bent  et  Moses  Enapp. 

Jugement  rendu  à  Montréal,  le  8  juin  1826,  ordonnant  séparation  de  biens 
entre  les  dits  François  Ménéclier  de  Morochond  et  sa  dite  épouse. 

Rapport  du  practicien,  le  22  janvier  1827,  établissant  les  droits  et  reprises  de 
feue  Marie  Françoise  Gauthier,  à  27,7391  ■  Is.  9d.  ancien  cours,  sans  intérêts  ;  non 
compris  les  droits  dans  la  succession  du  dit  feu  Louis  Gauthier  spécialement 
réservés  ;  lequel  rapport  homologué  le  19  février  1827. 

Que  cette  séparation  n'a  jamais  été  exécutée,  et  la  communauté  n'a  été  dis- 
soute qu'au  décès  de  feu  Frs.  Ménéclier,  de  Morochond,  arrivé  le  22  décembre 

^^_.j — ....  ^|....j,,„  .TTC L-srriio \|Ui  wiupusaicm,  ucutî uuiuiuuuauiu  ciaiont  uau 

moins  $40,000. 

Que,  pendant  la  communauté  et  depuis  le  rapport  du  practîoieb,-Fr8.  Ménéclier 
de  Morochond,  par  acte  reçu  le  16  mars  1827,  Mtre.  Cadieux,  N.  P.,  a  cédé  à 
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B.  Ansell  £115.  19.  2.,  dus  avec  plus  forte  somme  à  son  épouse  par  les  dits      Gauthte 
Darius  Bent  et  Moses  Knapp,  et  co  pour  par  lui  demeurer  quitte  de  pareille  som-   Ménwierde 
me  qu'il  lui  djvait.  '  Morochoiut 

Que  le  ou  vers  le  1er  août  1837,  Fis.  MénécHer  de  Moroubond  a  reçu  des 
-dits  Bent  et  Knapp  la  somme  de  13,463$-0.  6ci.,  ancien  cours. 

Testament  de  feu  François  Ménéclier  do  Morochond,  le  4  novembre  1856, 
Mtre.  J.  E.  0.  Labadie,  N.  P.,  instituant  son  épouse  sa  légataire  universelle  en 
usufruit,  sans  être  tenue  de  donner  caution  ni  de  faire  inventaire  aux  charges 
portées  au  dit  testament  et  instituant  sa  sœur,  la  défenderesse,  sa  légataire  uni. 
verselle,  et  nommant  son  épouse  son  exécutrice  testamentaire. 
.  Qu'après  son  déuès,  sa  veuve,  tant  en  vertu  de  son  don  mutuel  qu'en  vertu  du 
testament,  s'est  mise  en  possession  des  biens  de  la  succession  de  son  mari  et  en  a 
joui  juaqu'à  son  décès,  arrivé  le  26  juillet  18C1. 

Testacîfirit  de  feue  Marie  Françoise  Gauthier,  Mtre.  Mathieu,  N.  P.,  le  29  dé- 
cembre 1858,  nommant  le  demandeur  son  légataire  universel  pour  par  lui  jouir 
sa  vie  durant,  des  biens  de  la  testatrice  et  la  propriété  d'iceux  retourner  à  ses  en- 
fants  après  son  décès  et  lui  conférant  l'exécution  de  son  testament.  Codicile  le 
1  avril  1860,  Mtres.  Matthieu  et  J.  II.  Jobin,  N.  P.,  confirmant  tel  testament  et 
enregistré  le  9  août  1861. 

Inventaire  à  la  requête  du  demandeur  des  biens  délaissés  par  la  testatrice 
le  29  juillet  1861,  devant  Mtre.  Matthieu,  N.P.,  évalués  à  £48.  8.  8.  ' 

Acceptation  par  la  défenderesse  du  legs  universel  à  elle  fait  par  son  frère 
et  prise  de  possession   en  <•  Hte  qualité  de  sa  succession. 

Qu'en  conséquence,  la  défenderesse  est  tenue  de  payer  les  dettes  de  son  frère 
6t  nommément  le  montrant  des  reprises  matrimoniales  de  son  épouse,  consistant 
dans  les  sommes  ci-dessous,  savoir  : 

1  °   Valeur  des  meubles  portés  en  l'inventaire  des  29  juillet 

et  17  août  1822, $4,079-86 

2  °    Transport  à  B.  Ansell, 460  •  OO 

3  ®   Prix  d'un  imm'-ble  vendu  par  feu  Ménéclier  à  Messire 

Poirier,  en  1826 66-67 

4  ®   Obligation  consentie  pnr  feu  Ménéclier  le  25  nov.  1837,  à 

Guillaume  Vallée  et  par  ce  dernier  transportée  à  Mme. 

Ménéclier,  le  15  mars  1839,  Mtre.  Labadie,  N.  P 800-00 

6^   Le  douaire 500-00 

6°   Retiré  par  M.  Ménéclier,  comme  8U8-dit,  13,463$ -0.  6d.  2243-83 

•.  «8150-36 

Intérêt  sur  ^4,139.67,  du  25  juillet  1822. 

"  sur  celle  do  «460,  du  15  mars  1827.  * 

"  sur  celle  de  $2,243-83,  du  1er  août  1837. 

"  sur  celle  de  «500,  du  24  décembre  1857. 

"  sur  celle  de  «800,  du  25  nov.  1837. 

De  plijs,  la  défenderesse  est  tenue  de  procéder  au  partage  de  la  communauté. 
Le  demandeur  étant  toujours  prêt  à  rendre  compte  et  représenter  tous  les  aneu- 
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bles  faisant  partie  des  biens  de  la  communauté  et  en  la  possession  de  Mme  Mé- 
néclier  lors  de  son  décès. 

Conclusions  pour  le  paiement  des  susdites  sommes  et  intérêts,  et  demande^ 
pour  reddition  de  compte  et  partage  de  la  communauté,  et  licitation,  si  le  cas  y 
échet. 

La  défenderesse  plaida  diverses  exceptions. 

Par  la  première,  elle  prétendit  :  que  la  sentence  en  séparation  de  biens  avait 
été  dûment  exécutée,  en  autant  que  feue  Marie  Françoise  Gauthier  avait  renoncé 
à  la  communauté  et  qu'acte  fui  en  avait  été  donnée  en  cour,  le  3  octobre  1826, 
et  en  autant  que  par  tel  jugement  en  séparation  de  biens,  elle  avait  été  autorisée 
de  jouir  à  part  et  divis  des  biens  à  elle  appartenant,  et  en  autant  aussi  que  par  le 
rapport  du  praticien  duement  homologué,  la  dite  Marie  Françoise  Gauthier  a  été- 
duement  mise  en  possession  de  ses  reprises  et  droits  matrimoniaux,  et  que  par 
suite  de  telle  séparation  de  biens  prononcée  par  la  dite  sentence  même,  par  la. 
dite  renonciation  et  par  l'homologation  du  dit  rapport,  constatant  ses  reprises  et 
droits  matrimoniaux,  la  dite  Marie  Françoise  Gauthier  a  toujours  joui  à  part  et 
divis  de  ses  biens  et  les  a  souvent  exercés  comme  séparée  de  biens  par  divers 
procédés  judiciaires  reconnus  et  admis  par  les  tribunaux  du  pays,  et  au  vu  et  sça 
de  tout  le  monde,  pendant  plus  de  trente  ans  passés  et  écoulé»  avant  l'institution' 
de  cette  action  et  même  avant  son  décès. 

Que  plus  de  trente  ans  se  sont  écoulés  d>ipuis  l'échéance  des  prétendues  cré- 
ances allouées  et  mentionnées  en  la  dite  déclaration. 

Que  les  prétendues  réclamations  faites  encetw  cause  par  le  dit  demandeur  sont' 
prescrites  et  éteintes  par  le  laps  de  plus  de  trente  ans  passés  et  écoulés  depuis 
leur  échéance  respective. 

Que,  lors  du  décès  de  la  dite  Marie  Françoise  Gauthier,  il  y  avait  plus  de 
trente  ans  que  les  prétendues  sommes  de  deniers  réclamées  en  cette  c^use  par  le 
dit  demandeur  étaient  échues,  (si  jamais  elles  fussent  dues,  ce  que  néanmoins 
la  dite  défenderesse  n'admet  pas,  mais  au  contraire  nie  formellement,)  et  partant' 
la  dite  Marie  Françoise  Gauthier,  lors  de  son  décès  n'avait  plus  aucun  recours- 
en  loi  pour  le  recouvrement  d'icelles  prétendues  créances. 

Que  la  dite  défenderesse  est  bien  fondée  à  opposer  au  dit  Demandeur  la 
prescription  à  l'encontre  des  prétendues  créances  qn'il  réclame  d'elle  en  cette- 
cause. 

Par  sa  seconde  exception,  la  défenderesse  prétendit  :  que  feu  Frs.  Ménéclier 
de  Morochond,  par  son  testament,  reçu  le  4  novembre  1866  Mtre.  J.  E.  0. 
Labadie,  N.P.,  institua  son  épouse  sa  légataire  universelle  ,n  usufruit,  sans 
être  tenue  de  donner  caution  ni  de  faire  aucun  inventaire  mais  aux  charges 
suivantes  : 

lo.  De  jouir  des  dits  biens  en  bon  père  de  famille. 

2o.  De  payer  et  acquitter  les  dettes  du  testateur,  frais  funéraires,  et  rétribu- 
tions de  messes. 

3o.  Enfin  de  payer  à  la  défenderesse  une  rente  annuelle  et  viagère  r 
mentionnée  et  institua  cette  dernière  sa  légataire  iniivorselle. 

Que  la  dite  Marie  Françoise  Gauthier  a  accept^  le  legs  en  usufruit  fait  en  sa 
foveurpar  le  dit  testament,  s'est  mise  en  possession  n  vertu  du  dit  testament  de 
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tous  les  biens  délaisssés  par  le  dit  testateur  à  son  décès,  a  fait  don  au  demandeur      ..--.^». 
d  une  grande  partie  des  meubles  déiai>8és  par  le  testateur,  et  a  dissipé  le  reste    Ménédierde 
n  a  payé,  m  acquitté  ancune  des  dettes  du  testateur,  excepté  la  rente  annuelle    '^"'"^''"*' 
et  viagère  léguée  en  faveur  de  la  défenderesse,  quoique  le  revenu  annuel  des 
propriétés  délaissées  par  le  dit  testateur  fût  de  plus  de  trois  cents  livres  courant. 

Que  la  dite  Marie  Françoise  Gauthier,  ayant  accepté  le  legs  en  usufruit  fait 
en  sa  faveur  dans  le  dit  testament  de  feu  son  époux  et  s'étant  mise  en  possession 
de  tous  les  biens  qu'il  avait  délaissés  et  en  ayant  joui  sa  vie  durant,  n'a  pu  le 
faire  qu'à  la  charge  spéciale  contenue  au  dit  testament,  savoir  :  "de  payer  et 
"  acquitter  les  dettes  du  dit  testateur,  frais  funéraires  et  rétributions  de  messes." 

Que  partant  la  dite  Marie  Françoise  Gauthier  est  devenue,  par  l'acceptation  du. 
dit  legs  en  usufruit  débitrice  de  la  succession  du  dit  feu  François  Ménéclier  de 
Morochond  et  en  conséquence  tenue  et  obligée  de  payer  et  acquitter  toutes  les . 
dettes  qui  pourraient  être  dues  par  iceile  succession  et  partant,  en  supposant  que 
la  dite  légataire  en  usufruit  eût  pu  exercer  aucune  créance  contre  la  succession  ■ 
de  son  dit  époux,  elle  s'est,  par  l'acceptation  du  dit  legs  en  usufruit,  trouvée 
débitrice,  et  créancière  tout  à  la  fois  et,  partant,  aucune  créance  qu'elle  aurait  pu 
prétendre  avoir  contre  iceile  succession,  s'est  trouvée  dès  lors  éteinte  par  la, 
confusion  opérée  en  sa  personne. 

Que  partant,  la  dite  Marie  Françoise  Gauthier  n'a  pu  transmettre  au  deman- 
deur aucune  créance  contre  la  dite  succession  de  son  mari,  attendu  que  lors  de 
son  décès  il  y  avait  eu  confusion  en  sa  personne,  comme  susdit;  des  créances 
qu  elle  aurait  pu  prétendre  exercer  avant  son  décès  contre  la  succession  du  dit 
testateur,  dont  elle  est  devenue  la  débitrice  par  l'acceptation  qu'elle  a  fait  du  dit 
legs  universel  en  usufruit  à  la  charge  par  elle  de  payer  et  acquitter  les  dettes 
du  testateur.  ^ 

Qu'il  est  dû,  par  la  succession  du  dit  testateur,  diverses  créances  pat  lur 
contractées  pour  bâtir  quelques  unes  de  ses  proju  ,.ué8  qui  n'ont  pas  été  payéesni 
acquittées.  *^  •' 

Que  la  dite  Marie  Françoise  Gauthier  a  dissipé  les  revenus  des  dites  proprié- 
tés et  a  permis  au  dit  demandeur,  qui  était  son  agent  et  procureur,  de  les 
employer  à  son  profit  personnel. 

^  Par  sa  troisième  exception,  la  défenderesse  prétendit  que  le  dit  demandeur 
n  étant  que  légataire  en  usufruit  de  Dame  Marie  Françoise  Gauthier  en  vertu' 
de  son  testament  en  date  du  29  décembre  1858  et  tenu  de  fournir  sa  caution 
juratoire  et  de  faire  faire  bon  et  loyal  inventaire  des  biens  délaissés  par  cette 
dernière,  est  non  recev  able  à  réclamer  les  prétendues  créances  par  lui  deman- 
dées  en  cette  cause,  et  nommément  à  demander  à  procéder  à  un  partag.  le  la 
manière  par  lui  énoncée  et  requise  en  sa  présente  demande. 

Que  le  prétendu  inventaire  de  tous  les  prétendus  meubles,  créances  et  immeu- 
bles de  la  dite  Marie  Françoise  Gauthier,  n'ayant  été  fait  d'après  l«^s  allégués  du 
demandeur  que  le  29  juillet  et  le  17  août  1852,  après  la  célébration  du  maria^^re 

avait  eu  lieu  le  25  juillet  1822,  est  irrégulier,  informe  et  illégal  et  nul  et  de  nul 
effet  en  autant  que  les  dits  époux  ne  pourraient  plus  après  leur  mariage,  et  durant 
iceluKi  faire  ou  couBentir  un  pareil  acte  et  déroger  aux  droits  acquis  lorsde  la 
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Q»uthier      celebration  de  leur  mariage,  et  partant  tel  inventaire  est  nul  et  illégal  n'a  pu 
alTr^hond'   ^°™"  rart'e  du  contrat  de  mariage  qui  a  pu  into^ve^i^  entr'eux  avant  leur 
mariage. 

Que  par  tel  contrat  de  mariage,  la  dite  feue  Marie  Françoise  Gauthier  était 
tenue  auparavant  que  d'accepter  le  don  mutuel  y  énoncé,  do  fournir  sa  caution 
juratoire  et  de  faire  bon  et  loyal  inventaire,  ce  qu'elle  n'a  jamais  fait. 

Que  le  prétendu  montant  de  trois  mille  livres,  ancien  cours,  pour  le  douaire 
•créé  en  faveur  de  la  dite  Mario  Françoise  Gauthier  et  que  le  demandeur 
réclame  en"cette  cause,  n'est  jamais  devenu  dû  et  échu  en  faveur  do  la  dite 
Marie  Françoise  Gauthier,  qui  n'en  est  jamais  devenue  créancière,  et  que 
•d'ailleurs  le  fût-elle  devenue  (ce  que  ladite  défenderesse  néanmoins  nie  formelle- 
ment), elle  en  est  on  même  temps  devenue  débitrice  par  et  en  vertu  du  testament 
solennel  du  dit  feu  son  mari,  reçu  le  4  novembre  1866. 

Que  le  dit  feu  François  Méiiéclier  de  Morochond  n'a  jamais  retiré  ni  collecté 
aucune  somme  do  deniers  qui  fût  propre  à  la  dite  Marie  Françoise  Gauthier,  efne 
s'en  est  jamais  attribuée  aucune,  en  autant  surtout  que  c'est  la  dite  Marie 
Française  Gnulhior  qni  a  toujours  géré  et  administré  ses  biens,  comme  séparée 
de  biens  avec  lui,  et  qui  en  cette  qualité  a  comparu  aux  divers  actes  et  contrats 
qui  ont  pu  ôlre  passés  dans  le  temps,  et  qui  ont  été  confirmés  et  ratifiés  par 
elle,  en  sa  qualité  de  femme  séparée  do  biens  de  son  dit  époux. 

Par  sa  quatrième  exception  la  défenderesse  prétendit; 

Que  durant  son  usufruit  des  propriétés  susdites  en  vertu  du  dit  testament,  la 
dite  Dame  Marie  Françoise  Gauthier  avait  pour  agent  et  procureur  le  demandeur, 
qui  a  fait  et  consenti  les  baux  des  propriétés  susdites,  quelquefois  en  son  nom 
personnel  et  néanmoins  dans  l'intérôtdo  la  dite  léjçataire  en  usufruit,  étant  fondée 
d'une  procuration  reçue  le  vingt  sept  janvier  mil  huit  cent  cinquante-neuf,  par 
devant  Mire  P.  Mathieu  et  son  confrère,  notaires. 

Que  la  dite  feue  Marie  Françoise  (Jauthier  a  été  bien  et  duement  séparée  do 
biens  du  dit  testateur,  son  époux,  et  ce  durant  trente  ans  avant  le  décès  de  la 
dite  feue  Mario  Françoise  Gauthier,  et  laquelle  qualité  le  dit  demandeur  a  souvent 
reconnue  et  admise  par  divers  actes  et  contrats  notariés,  authentiques  et  autres. 

Que  la  dite  fouo  Marie  Françoise  Gauthier  n'a  jamais  accepté  le  don  mutuel 
énoncé  en  son  contrat  de  mariage  avec  le  dit  feu  François  Ménéolier  de  Moro. 
chond,  eu  autant  qu'elle  no  pouvait  le  faire  qu'à  «a  caution  juratoire  et  en  faisant 
bon  et  loyal  inventaire,  ce  qu'elle  n'a  jamais  fait  et  partant  n'a  jamais  appréhendé 
le»  bien»  délaissés  par  son  dit  époux  autrement  qu'en  sa  qualité  de  légataire  ' 
universflla  en  usufruit  en  vertu  du  dit  testament. 

Que  le  revenu  annuel  des  propriété*  ainsi  délaissées  par  le  dit  testateur, 
éfhit  et  a  toujours  été  de  plu»  do  trois  cents  livre»  courant  et  dont  le  dit  demandeur 
on  «a  qualité  de  procureur  de  ladite  f«.u«  Marin  Françoise  Ganthier,  a  disposé  à 
son  profit  personnel,  et  a  toujours  converti  k  »on  usage  sans  jamais  lui  en  rendre 
compte,  en  sorte  que  la  dite  feue  Mario  Françoise  (îautliier  n'a  jamais  payé  les 

1._  .jj.|„.,{,„ „„^n5ciît  aur  ics  tiitcr,  propnotos,  et  qui  5  sisveni  au  montant 

de  près  de  XflOO,  et  ce  i  la  connaiisance  personnelle  du  dit  demandeur,  qui  a 
ainsi  mal  administré  les  dites  propriétés  durant  l'usufruit  d«  la  dite  feue  M-«ri« 
Françoise  Gauthier,  qui  a  toujour»  agi  oomrao  séparée  de  biens  du  dit  feu  Fran- 
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çois  Ménéelier  de  Morochond  et  qui  de  son  vivant  n'aurait  accepté  l'usufruit  de     (Huthiar 
telles  propriétés,  si  elle  eût  prétendu  devoir  exercer  aucune  créance  contre  la  suc-   MénéoUer  da 
cession  de  son  dit  époux. 

Que  partant  la  dite  défenderesse  est  bien  fondée  à  opposer  la  mauvaise  foi  du 
dit  demandeur  ;  ainsi  que  son  incapacité  à  procéder  au  partage  par  lui  demandé 
et  à  vouloir  changer  dans  eon  propre  intérêt  et  de  mauvaise  foi,  l'état  civil  des 
deux  époux  maintenant  décèdes,  et  qui  a  existé  durant  plus  de  trente  ans  entr'enx 
sans  aucune  réclamation  de  leur  part  et  qui  a  été  sanctionnée  de  bonne  foi  par 
les  tribunaux  du  pays  durant  trente  ans  passés  et  écoulés  avant  leur  décès. 

Le  demandeur  répondit  spécialement  à  la  première  exception  : — 

Que  Madame  Ménéelier  avait  en  mainlss  occasions,  même  après  le  dit' 
jugement  eu  séparation,  agi  comme  étant  encore  commune  en  biens,— 

Que  d'ailleurs  la  prétendue  renonciation  de  la  dite  Marie  Françoise  Gauthier- 
n'a  jamais  été  insinuée  au  greffe,  tel  que  requis  par  la  loi,  et  qu'elle  est  en  consé" 
qu'ence  nulle  et  de  nul  effet. 

Que  h»  dite  Marie  Françoise  Gauthier,  ayant  été  sous  puissance  de  mari  et 
commune  en  biens  jusqu'au  décès  du  dit  Françoip  Ménéelier  de  Morochond,  arri- 
vé le  ou  vers  le  vingt-deux  décembre  mil  huit  cent  cinquante-sept,  n'a  pu  exer- 
cer ses  reprises  et  ses  créances  contre  le  dit  François  Ménéelier  de  Morochond  et 
que  la  prescription  a  été  suspendue  pendant  leur  mariage  à  l'égard  de  toutes  les 
réclamations  qu'elle  pouvait  avoir  contre  le  dit  François  Ménéelier  de  Morochond. 

Que  la  dite  prescription  a  encore  été  suspendue  depuis  le  décès  du  dit  feu 
François  Ménéelier  de  Morochond,  par  le  fait  que  la  dite  dame  Marie  Françoise 
Gauthier  a  eu  l'usufruit  de  ses  biens  en  vertu  du  don  mutuel  contenu  en  son 
contrat  de  mariage.—  « 

Que  la  dite  défenderesse  ne  peut  en  conséquence  invoquer  la  prescription 
comme  elle  le  fait  par  sa  dite  exception.  I 

_  Le  demandeur  répondit  «p<^',ialement  à  la  seconde  exception: 

Qu'en  supposant  que  la  dite  Marie  Françoise  Gauthier  aurait  accepté  le  legs  en 
usufruit  fait  par  le  testament  du  dit  François  Ménéelier  de  Morochond,  elle  n'au- 
rait pas  été  par  là  tenue  de  payer  et  acquitter  les  dettes  de  la  succession  du  dit 
feu  François  Ménéelier  de  Morochond  sur  et  &  môme  ses  propres  biens,  mais  seu- 
lement de  payer  les  dites  dettes  sur  et  À  mflnie  les  bien»  de  la  succession  du  dit 
Siciir  Ménéelier  de  Morochond,  t  qu'il  ne  se  serait  opéré  aucune  confusion,  «t 
qu'en  conséquence  les  créances  que  la  tlito  Marie  Françoise  Gauthier  avait  contre 
la  succession  de  son  mari  n'auraient  pas  été  éieintes,  mais  seulement  suspendues 
pendant  la  durée  du  dit  usufruit. 

Kt  le  dit  demandeur  nie  qu'il  soil  dû  aucune  somme  de  deniers  par  la  succes- 
sion du  dit  François  Ménéelier  de  Morochond  autre  que  celles  qui  sont  dues  au 
dit  demandeur  comme  représentant  la  dite  Marie  F-nnçoise  Gauthier. 

Le  demandeur  répondit  k  la  troisième  exception: 

Qu'il  n'est  pas  tenu  de  fournir  caution  pour  jouir  des  biens  à  lui  légués  par 
ia  dite  Marie  Irtnçoise  Uauthier,  mais  qu'en  Bup{>oi»ant  qu'il  le  serait,  In  deman- 
deresse, n'ayant  aucun  intérêt  dans  In  dite  succession,  n'est  pas  «n  droit  d'invo- 
quer ce  défaut  do  cautionnement  à  lencontre  de  la  présente  action;  d'ailleurs  le 
dit  demandeur  allègue  que,  par  les  termes  dn  testament  de  la  dite  feue  Marie 
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Françoi»  Gauthier,  ledit  demandeur  avait  la  jouimnce  dea  biens  à  lui  donnés 
par  le  dit  testament  à,  sa  caution  juratoire,  et  qu'il  s'est  conformé  à  cette 
exigence  de  la  dite  testatrice  et  prêté  serment  et  remplit  les  formalités  requises 
on  pareil  cas,  et  en  faisant  bon  et  loyal  inventaire. 
,  Que  les  créances  du  demandeur,  mentionnées  en  la  déclaration,  et  notamment 
oolle  de  trois  mille  francs,  ancien  cours,  pour  le  douaire  créé  en  faveur  de  la  dite 
Marie  Françoise  Gauthier  n'ont  jamaid  été  éteintes  par  confusion  tel  que  le  prétend 
la  défenderesse;  que  le  dit  demandeur  est  encore  fondé  à  réclamer  la  somme 
de  deux  mille  quatre  cent  quatre-vingt-treize  francs  ancien  cours,  et  mille  cinq 
cent  vingt-deux  francs,  même  cours,  à  raison  do  la  stipulation  contenue  dans  le 
contrat  de  mariage  du  dit  François  Ménédier  de  Morochond  et  de  la  dite  Marie 
Françoise  Gauthier,  que  cette  dernière  reprendrait  ce  qu'elle  aurait  apporté  au 
dit  mariage,  et  que  l'inventaire  qui  a  été  fait  des  meubles  apportés  à  son  dit 
mariage  par  la  dite  Marie  Françoise  Gauthier  est  bon  et  valable,  cet  inventaire 
ayant  été  fait  immédiatement  après  le  mariage  en  vertu  d'une  réserve  et  clause 
spéciale  du  dit  contrai  de  mariage. 

Qu'il  est  faux  que  la  dite  Marie  Françoise  Gauthier  ait,  du  vivant  du  dit  Fran- 
çois Ménéclier  de  Morochond,  géré  et  administré  ses  biens  et  affaires,  lesquelles 
ont  toujours  été  gérées  et  administrées  par  le  dit  Françoin  Ménéclier  de  Morochond 

comme  chef  de  la  communauté  qui  existait  entr'eux. 

L'Hono'able  A.  A,  Dorwn,  oonieil  pour  le  dem.    ieur. 
Ire,  Question, 

Le  jugement  en  séparation  de  biens  a-t-il  été  exécuté,  et  s'il  ne  l'a  pas  été  lé- 
gaiement,   le  demandeur  représentant  Marie  Frse.  Gauthier  peut-W  invoquer 
ce  défaut  d'exécution  pour  demander  le  partage  des  biens  de  la  communauté 
itels  qu'ils  existaient  à,  la  mort  de  M.  Ménéclier  f  ' 

Tout  jugement  en  séparation  de  biens,  pour  étra  valable,  doit  être  exécuté. 
Le  défaut  d'exécution  peut  être  invoqué  par  les  Uers  et  par  les  parUes  elles- 
mêmes.  "^  f^  . 

Coutume  de  farli,  art.  2î7. 

Le  Prêtre,  Ire  centurie,  oh.  T7. 

Ferrière,  O.  0.,  t.  3,  p.  36fr-7.    Nos.  9  k  11. 

AcUs  de  notoriété  du  Châtelet,  du  20  aoftt  ITOÎ. 

Duplessig,  de  la  communauté,  t.  I,  p.  48Î-3-4  ;  voir  tuaii  note  (d.  d.  et  d.),  p.  433. 

Cet  auteur  dit  expressément  que  la  sentence  non  exécutée  est  nulle,  taut  à 
I  égard  des  créanciers  que  des  conjoints  eux-mêmes. 

1.  Bourjon,  t.  1,  p.  eos,  p»rtio  5me  do  la  communauté,  oh.  3,  i«o.  1,  No  4 

7.  Pothier,  Oommunanté,  No.  818.  '       "    * 

Il  faut  que  le  mari  ait  restitué  à  sa  femme  sa  dot  ou,  du  moins,  qu'elle  ait  fait 
des  poursuites  pour  se  la  «aire  rendre  et  qu'elle  ne  les  ait  pas  abandonnées. 

3.  Pothier,  Ooutuma  d  Orléans,  sur  l'art.  198;  note  6,  p.  848. 

4.  Pothier,  pnliiancn  du  mnri,  t.  3,  p,  463,  No  18. 

6.  Le  Brun  de  la  communauté,  liv.  3,  oh.  1,  p.  323,  semble  être  d'opinion  quo 
la  femme  n  est  pas  fondée,  après  la  mort  du  roari,  à  alléiruar  !as  s^HUit^  .^2  >.^ 
iéparalion  qu'elle  a  elle-même  obtenue,  mais  les  deux  àrr«ta  qu'il  oitironîété 
tendus  sur  dus  circonslance.  spéciuies  et  ne  justifient  pas  la  conclusion  qu'en  tire 
Le  Brun.     Il  s'agissait  .le  prétendues  irrégularités  dans  le»  poursuites  pour  ob 
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tenir  une  séparation  qui  avait  été  exécutée  pendant  un  grand  nombre  d'années, 
et  non  d'un  défaut  d'exécution,  qui  rend  la  séparation  d'aucune  utilité.— Merlin 
séparation  de  biens",  sec  2,  s.  3,  art.  6. 

7.  Arrêtés  de  Lamoignon,  tit.  32,  art.  86. 

8.  Cubain,  droits  des  femmes,  p.  297,  Nos.  500-1-2-3  et  4 

L'art.  1441  du  Code  Civil  oblige  la  femme  à  poursuivre  l'exécution  du  jugement  de 
séparation  danB.;.j  16  jour»  et  à  les  coutinuer  sans  interruption. 

Troplong,  contrat  de  mariage,  t  2,  page  634,  No.  1367  ;  p.  637,  No  1360  ;  p.  641,  1 
No.  1364  i  p.  647,  No.  133  ;  p.  648-9,  No.  1375.  ' 

L'ancienne  législation  ne  fixait  aucun  délai  pour  exécuter  la  séparation,  néan- 
moins cette  exécution  devait  être  poursuivie  dans  un  délai  raisonnable,  à  peine 
•de  nullité. 

Dalloz,  Rec.  alp.,  t.  10,  p.  236,  No.  2. 

Dalloz,  Reo.  Périodique,  1814,  2,  726. 

Arrêt  du  9  août  1H14. 

Dalloz,  Reo.  Pér.,  1833,  1,  136. 

Arrêt  du  28  février  1833. 

Rec.  Pér.,  1829,  1,  339. 

De  toutes  ces  autorités,  il  résulte  que  le  jugement  en  séparation  doit  être 
«xécuté  dans  un  délai  raisonnable,  et  que  ce  qui  caractérise  l'exécution,  c'est 
le  rébourseinent  effectif  des  reprises  on  la  preuve  légale  au  moyen  de  poursuite 
judiciaire  et  do  procès-verbal  de  carance,  que  le  mari  n'a  pas  de  biens  pour  satis- 
faire les  créances  de  sa  femme. 

Il  résulte  aussi  que  la  femi  peut  se  prévaloir  du  défaut  d'exécution  et  deman- 
der le  partage  de  la  co>  uté,  comme  s'il  n'y  avait  jamais  eu  de  jugement  en 
«éparation. 

Dans  l'espècaactuoiie,  Il  y  aeu  jugement  en  séparation  et  rapport  du  praticien 
homologué,  mais  il  n'y  a  pas  eu  de  remboursement  de  la  dot  et  des  reluises,  ni 
d'exécution  des  biens  du  mari,  quoiqu'il  y  ait  preuve  qu'il  soit  mort  avec  des  biens 
considérables,  acquis  avec  les  capitaux  et  les  revenus  dos  biens  de  sa  femme, 
puisqu'il  est  prouvé  qi'elle  avait  des  biens  d'une  grande  valeur  et  qu'il  n'avait 
pour  vivre  que  le  salaire  d'un  commis. 

2me  Queition, 

Soit  que  le  demaniour  ait  droit  de  demander  le  partage  de  la  communauté 
ou  non,  a-t-il  dans  tous  les  ca^  droit  au  douaire  et  au  remboursement  des  cré- 
ances de  Mme  Ménéclior  contre  son  mari  et  d'abord  ces  créances  sont-elles 
prescrites  f 

1.  Potbier,  puissance  du  mari,  Nos.  70  «t  80. 

3.  Pothier,  obligations,  Nos.  680-1. 

8.  Le  Brun,  communauté,  p.  346,  lir.  3,  o.  2,  i,  1,  dUt.  1,  No.  28  !  «  un  mari  nt  peut- 
jamaU  prticrWt  eontrt  taftmm*. 

4.  Le  même,  p.  606  ut  606. 

8.  Pothler,  introduction  à  la  Coutume  d'Orléans,  p.  417,  No.  89  ;  Code  Oivil,  art.  S853  : 
"  «Us  ne  coart  pas  entre  époui." 

^ _. ; j j  _,  .,  p.  ,.  j  j  3:».   ,^^^  p_  TTjt,  3-iai:xus. 

ProudhoD,  t.  4,  p.  93,  No.  1900. 

Non  leuloment  le  mari  ne  peut  praicrire,  mais  il  est  mâm*  responsable  des  prescrip- 
tions acquises  contre  d»  fwnme  pendant  le  mariage. 

TropioDf ,  mariage,  t.  4,  p.  600,-1,  No.  8886,  et  luivanU. 
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3me  Qvtttion. 

Il  n'y  a  pas  eu  de  confusion. 
Pothier,  des  obligations,  Nos.  643  et  648. 
Kioard,  des  donations,  t.  2,  p.  483. 

"  Quoiqu'il  y  ait  confusion  d'action  pendant  la  jouissance  de  l'héritier  (c.  a.  d. 
du  grevé  de  substitution),  néanmoins,  aprôî  la  restitution,  les  actions  activeb 
qu'il  y  avait  contre  la  suiicession  revivent,  à  moins  que  le  testateur  ne  lui  ait  im- 
posé la  condition  de  remettre  son  dû  et  les  actions  passives  que  le  défunt  avait 
contre  lut,  reprenant .  m  Ifeur  force  en  faveur  du  fidéi-oommissalre. 
^  Plus  haut  l'auteur  avait  dit  :  ce  qui  est  laissé  par  le  défunt  à  son  héritier, 
n'est  pas  présumé  le  dessein  de  compenser." 
Troplong,  contrat  de  mariage,  t.  4,  No.  3619. 

La  charge  de  payer  les  dettes  et  frais  funéraires  ne  regarde  que  l'exéoution 
du  testament  et  n'impose  à  la  légataire  en  usufruit  et  exécutrice  que  l'obligation 
de  les  payer  à  même  les  biens  de  la  succession. 

Tous  les  exécuteurs  testamentairei  sont  chargés  de  payer  les  dettes  et  legs, 
mais  cela  ne  s'entend  p  w  qu'il*  doivent  le  faire  de  leurs  pro;)res  deniers. 
Bourjon,  t.  2,  p.  327,  ch.  4,  des  tesUments,  sec.  2,  art.  9  et  suiv. 
Pothier,  des  donations,  t.  4,  p.  292,  Nos.  221,  222,  223, 224  et  231,  explication  de  l'art 
286,  -!e  la  Ooutame  de  Paris. 
La  coutume  dit  :  "payer  et  avancer." 

Le  donataire  mutuel,  n'ayant  que  la  jouissance  de  la  part  du  prédécëdé  dans  les  bien» 

de  la  communauté,  il  no  doit  être  tenu  qu'à  faire  l'avance  des  dettes  et  charges,"  etc. 

Pothier,  t.  4,p.  324,  interprétation  de  l'art.  68  de  la  Oout.  de  Dunois,  qui  contient  ces 

termes  :  "Bt  payer  les  dettes,  legs  et  funérailles  du  premier  décédé,"  etc.,  p.  339,  No. 

"Lorsque  les  conjoints  ne  se  sont  pas  fait  don  mutuel  en  propriété  de  leurs  meubles 
"  et  oonquôts,  comme  la  coutume  le  Jeur  permet,  mais  se  sont  fait  ce  don  mutuel  seule- 
"  ment  en  usufruit,  les  hérilien  du  donataire  mutuel,  lors  de  la  restitution  qu'ils  doivent 
"  faire  aux  héritiers  du  prédécédé  des  biens  dont  le  donataire  mutuel  a  joui,  doivent 
"  retenir  sur  les  dits  biens  tout  ce  que  le  donataire  mutuel  a  payé  pour  dettes,  legs  et 
"  funérailles  du  prédéoédé,  car  ce  sont  charges  des  dites  biens,  qui  les  diminuent  de 
"plbin  droit." 

4a.  La  défenderesse  n'a  aucun  intérêt  dans  les  biens  léi^uéi  au  demandeur  et 
ne  peut  invoquer  l«  défaut  d'inventaire  et  de  cautionnement  ;  il  n'y  a  que  les  sub- 
stitués ou  légauireg  en  propriété  qui  pourraient  s'en  plaindre.  D'ailleurs  l'inven- 
taire  a  été  fait  et  le  cautionnomentdonné. 

Voir  exhibiU,  Nos.  4  et  5,  filés  le  22  février  1862.    . 

Proudhon,  t.  2,  p,  218,  No.  793.  T.  2,  p.  302,  No,  818. 

Enfin  rinventair«j  du  29  juillet  et  du  22  août  1822,  annexé  au  contrat  de  mar- 
i»ge,  et  le  partage  de  la  suooewion  Louis  Gauthier,  suffisent  pour  consUter 
l'apport  do  Frse.  Gauthier. 

Pothier,  t.  8,  p.  622,  No.  298,  No.  300. 

Le  mari  est  tenu  de  tout«8  les  créances  portées  en  l'inventaire  auquel  il  a  été  partie-. 

i'roudbon,  1. 1,  p.  274,  No.  789. 

D'aprèi  Co  que  dowus,  le  doinai.deur  doit  obtenir  jugemoni,  ordor:nant  le 
partage  des  biens  do  la  communauté,  tels  qu'ils  exisUient  lors  du  décès  de  M^^ 
Ménéclier.  • 

lo.  Parce  que  le  jugement  de  se  .aration  n'a  jamais  été  exécuK. 
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2o.  Parce  que  le  mari  a  continué  à  gérer  toutes  les  affaires  de  sa  femme  et 
qu'il  s'est  enrichi  nvec  le  revenu  de  ses  biens,  et  même  avec  ses  capitaux 
Voir  dépositions  de 
J.  L.  Beaudcy. 
J.  D.  Vallée. 
J.  A.  Labadie.  > 

Voir,  l'exhibit  No.  11  du  demandeur,  filé  18  nov.  18«1  ;  exhibit  No.  1  du  cle- 
tnandoiir,  filé  3  juin  1 802. 
3o.  Le  demandeur  doit  dans  tous  les  cas  obtenir  jugement. 
lo.  Pour  le  douaire  stipulé  sans  retour,  Exh.  No.  1  du  demandeur. 
Pothier,  t.  4,  p.  293,  No.  224. 
Bourjon,  t.  1,  p.  T22,  du  douaire,  tlt.  \3,  se'ct.  4. 

^«PP»""**. $  500.00 

20.  Valeur  des  meubles  mentionnés  on  l'inventaire  du  29  juillet  et  22  août 

1822;  No.  1  exhibit  du  demandeur , , 4079.83 

Pothier,  communauté.  Nos.  298  et  300. 

Lebrun,  "  p.  247,  Nos.  4T  et  48. 

Troplong,  contrat  de  mariage.  Nos,  1966,  3628,  3633. 

3o.  Montant  du  transport  à  Benjamin  AnsoU,  exhibits  Nos.  II  et  12  du 

demandeur, 450^^0 

4o.  Montant  de  l'obligation  consentie  à  Guil.  Vallée  et  transportée  à  Mme 

Ménéclier,  M.  Frse.  Gauthier,  exhibits  de  la  défenderesse,  Nos.        . .       800,00 
60.  Prix  de  vente  de  Messire  Poirier,  rapport  du  pratic.  exhibit  du  deman- 

«leur,  No.  8 gg  g,j 

60.  La  somme  de  $13,463.60,  exhibits  Nos.  6,  6  et  13  du  demandeur, 2243.83 

o^.u-  .   „  $8160.36 

Pothier,  communauté.  No.  300. 

Lobrun,  '<  p.  247,  Nos.  4Ï  et 48, 

"  p,  4Ï4. 

Tropbng,  contrat  do  mariage,  t.  4,  Nos.  3888,  3589,  3590,  p.  604  et  suivants.  ' 

Cubain,  traité  des  droits  des  femmes,  p.  180,  No.  312. 

Le  deiu.indeur  doit  déplus  obtenir  les  intérêts  sur  ces  reprists  et  créances,  à 
compter  do  la  mort  de  Mme  Ménéclier,  si  la  communauté  n'a  pa.^  été  dissoute 
par  le  jugeuK-nt  do  séparation,  et  à  compter  du  jugement  do  séparatlor.,  s'il  «eu 
l'effet  de  dissoudre  la  communauté. 

Le  demandeur  doit  aussi  avoir  les  intérêts  du  douaire,  à  compter  du  décès  do 
Mme  Ménéclier. 

La  raison  pour  laquelle  les  intérêts  ne  sonr,  dus  que  de  la  mort  de  Mmo  Mé- 
Déclier,  o'csl  que  Minc!  Méiiéclior  ayant  eu  l'usufruit  des  biens  de  M.  Ménéclier, 
il  y  a  eu  confusion  d'iiitérôu  pmidant  cette  jouissance. 
Gujot,  Rép,,  vo.  intérêts,  p.  459  et  480. 
Pothier,  communauté,  No   621. 
Lamoignoo,  arrêtés,  tit.  32,  wt.  73. 
•    Le  Brun,  p.  422,  No.  23. 

^•rriére.  ParfWIt  NctAire^  t.  !.  ».  199   e,  14 
Massé,  t.  I,  p.  276. 

Troplong,  contrat  de  mariage.  No.  3^Ï3. 

RoQsieaudq  li*oomhe,  les  intéréti,  p.  .383,  No.  Il;  intérêts  du  douaire  dùi  du  jour 
Hu'il  est  échu,  même  daui  let  coutumes  où  il  faut  le  demander. 


Oauthier 

vs. 

J/énéclier  da 

Morochond. 
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*  P.RLa  Frenaye  pour  la  défenderesse. 
10   Gemment  se  prouve  l'exécution  delà  sentence  en  séparation  de  biens  ? 
Actes  de  notonété  page  325,  20  juillet,  1807  :    "  H  est  vrai  que  l'exécution 

de  la  sentence  se  fait  et  se  prouve  communément  par  une  vente  de  meubles 

ma,8  elle  se  peut  faire,  lo.  par  un  partage  de  la  communauté  ;  2o.  par  la  resti- 
"t.on  de  a  dot  ;  3o.  par  des  saisies  réelles  ;  4o.  et  des  opj^o^aions  aux  décrl 

5o^^igMraZM  par  lea  acte*  8an,/m«i«,  qui  conduisent  à  l'exécution 

de  la  sentence."    Et  vide  note  h. 

Ainsi  la  vente  du  3  avril  1827,  faite  et  constatée  par  Dumouchelle,  N.  P.  et 
alléguée  dans  les  moyens  d'opposition  de  Dame  Morochond,  exhibit  No  4 
H  J«  ]'l  «°t«bre  1862,  et  la  vente  faite  le  1«  septembre  1827,  exhibit 
H.,  filé  le  6  septembre  1862,  étant  des  actes  faits  sans  fraude,  ont  eu  ''effet  de 
conduu.  à  lexécuthn  de  la  sentence.  Cette  opposition,réclamant  de.  meubles 
par  Dame  Ménéclier,  est  assermentée  par  elle  se  portant  séparée  de  biens 
e  est  un  des  cas  ci-dessus  cités  pour  opérer  l'exécution  de  la  séparation,  et  dont 
elle  s  est  servie  au  soutien  de  son  opposition. 

Pour  l'exécution,  il  suffit  de  la  renonciation  ou  bien  d'un  partage  ou  vente 
et  c^ession  volontaire  par  le  mari  à  la  femme,  et  la  vente  du  19  sept^bre  1827 
en  était  une.    Renusson,  Com:  Nos.  61  et  62,  p.  197. 

Le  Brun,  de  la  Com  :  p.  321  et  suivantes. 

ciJeT  '''*''  ^'  ^"^""'''  ^°^^'  «PP«'»°te,  Labelle,  intimé,  et  les  autorité,  y 

Lorsque  Bourjon  a  écrit  sur  l'exécution  de  la  séparation,  tom.  1er  p  605 
partie  6  de  la  communauté,  chap.  3,  sect.  1ère,  No.  4,  il  oubliait  ou  ne  oonnaiV 
sait  pas  les  principes  du  Chateict  de  PariB,qui  sont  consignés  dans  l'acte  de  notorié- 
té de  ce  même  Chatelet  dont  parle  Renus8on,en  date  du  26  juillet  1 807  Cette 
renonciation  doit  se  faire  au  grefe.-Ancien  Denizart,  vo.  Renonciation  à  la 
Coram.  No.  14,  page  226,  Loisel,  Inst.  Coût.  liv.  1,  titre  2  no   13 

Cette  renonciation  de  la  part  de  Madame  Ménéclier  a  toujours  été  considérée 
suffisante  par  les  cours  de  justice,  puisque  dans  la  cause  contre  Darius  Bent,  le 
20  février  1832,  la  Cour  lui  a  donné  jugement,  et  sa  qualité  de  femme  séparée 
de  hver^s  a  été  reconnue  et  sanctionnée  par  tous  les  tribunaux  du  pays,  chaque 
fois  qu  eUe  a  exposé  ses  droits, ..  la  procédure  sur  sa  séparation  de  biens  a  été 
jugée  suffisante. 

Vide  sa  poursuite,  jusqu'au  décret  contre  Darius  Bent.  Exhibits  filés  le  3 
décembre  1861. 

Ce  décret  équivaut  à  un  acte  sans  fraude,  étant  un  acte  judicaire  et  solennel, 
et  en  vertu  duquel  Darius  Bent  a  été  exproprié  et  ses  créanciers  ont  été  col- 
loqué.Hpour  leur  dû. 

La  poursuite  et  le  Migement  contre  Duclos,  13  mars  1864. 
20.  La  femme  ayant  une  fois  obtenu  sa  sentence  de  sépiration  de  biens    a 
trmte  ans  pour  l'exécuter.  ' 

Bonder,  App.,  Jacobs,  intimée.  Jugement  de  la  Cour  d'Appel,  rendu  le  10 
laars  loixj.     i  voi.  ù«  ia  Kevue  de  Légis.  et  de  Juris.,  page  832. 
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•'  Sir  James  Stuart,  {dîtsentims.) 
Mr.  Justice  Bowen,  *    : 

"       Panet, 
"       Bédard, 
**        Gairdner. 
"  Conaidering  likewise  that  the  said  Angélique  Jacobs,  the  respondent,  hav- 
"  ingi  in  pursuance  of  the  said  judgment  and  for  the  purpose  of  carrying  into 
"  execution,  duly  renounced  to  the  said  community  which  existed  between  her 
"  and  her  husband,  the  appellant,  the  same   could  not  be  legally  re-establish- 
"  ed,  but  by  an  authentic  act  or  agreement  by  and  between  the  said  parties. 

" and  that  the  right  of  the  said  respondent,  to  cause  the  said  judgment  of 

"  s^ration  de  Uent  to  be  duly  executed,  could  only  be  barred  by  a  lapse  of 
•*  thirty  years,  &c. 

Ainsi  1a  prescription  de  trente  ans  existe  donc,  entre  époux,  suivant  la  jurispru- 
dence du  Bas-Canada,  car  OQttQ  jurisprudence  avait  été  déclarée  telle  par  deux 
jugements  rendus  par  la  Cour  de  première  instance,  composée  des  juges  Rolland, 
Gale  et  Day. 

Or,  dans  la  cause  actuelle,  le  demandeur,  comme  représentant  Mme  Ménéclier, 
pourrait,  tout  au  plus,  mettre  le  jugement  à  exécution  s'il  n'y  avait  pas  trente  ans 
écoulés  depuis  qu'il  a  été  rendu.  De  plus,  par  ce  jugement,  l'on  voit  que  la 
renonciation  seule  est  cousidérée  comme  ayant  l'efifet  de  mettre  la  séparation  de 
biens  à  exécution,  puisqu'il  y  est  dit  :  «  in  pursuance  of  the  said  judgment  for 
"  the  purpose  of  carrying  it  into  execution,  duly  renounced  to  the  said  com- 
'♦  munity . .  the  same  oould  not  be  legally  re-established."  Ainsi,  dans  cette  cause- 
là,  il  a  été  jugé  que  la  comraunaut<<  avait.été  dissoute  par  la  renonciation  et  ne 
pouvait  plus  être  rétablie  que  par  un  acte  authentique,  quoique  l'épouse  eût 
des  reprises  à  exercer. 

Lorsque  le  jugement  porte  "  que  lo  demanderesse  sera  et  demeurera  séparée 
"  quant  aux  biens  d'avec  le  dit  défendeur,  son  mari,  du  jour  de  sa  demande  pour 
"  par  elle  jouir  à  part  et  divis  de  ceux  à  elle  apparten8nt,"--etc.  exhibit  No.  ï,. 
fllé  le  5  février  1862,  et  exhibit  No.  4,  filé  le  5  février  1862,— et  que  la 
renonciation  a  été  faite  et  acte  en  a  été  donné,  (vide  exhibit.  No.  5,  la  5  février 
1862,)  la  renonciation  seule  est  une  exécution  valable  de  la  sentence. 
lo.  Lower  Canada  Jurist,  p.  273,  Sénécal  et  Labelle. 
ReconnaissaDcea  de  Madame  Ménéclier  de  Moroohoud  comme  étant  séparée 
de  biens,  entr'autros  les  suivantes  : 

3o.  Elle  assermenté  son  opposition  afin  de  distraire,  20  mai  1828.  (Exhibit 
No.  2,  filé  lo  1er  octobre  1802.) 

'o.  Cession  par  Gladu,  2  janvier  1829.   (Exhibit  G.  du  demandeur,  filé   le  ô 
septembre  1862.) 
0t  Bail  à  loyer  par  Mme  Ménéclier,  25  octobre  1826,  à 

,  ,.*.'  ^''  *  '^'°'  P*'  **™°  Ménéclier  à  Jos.  Godard,  27  septembre  1880.    (Ex- 
aiDii  lïo.  5,  niô  iè  ii  juiu  1892.) 

Transport  par  le  Dr.  Vallée  à  Madame  Ménéclier,  allégué  par  le  demandeur, 
Ifi  mart  1889,  même  en  sa  declamtion  qui  «p  réclame  le  montant  Exhibit  du 
la  défendereaa*,  filée  le  6  oot.  1862. 


Owitbiâr 

Hén«eUi9rd9 
Moroohondf 
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Gtuthier 
m^bZt   demandeur  filé  18  novembre  1861. 

2.  Bon  de  Charbonneau,  28  oct.  1827,  exhibit  No.  9,  filé  le  3  i„in  18fl2 
••  Il  faut  un  acte  oar  ép.rif  »^nvA.  .,>a„.-.  ..^.       .   '  **  J"'°  ^^62. 


!..  Acceptation  du  transport  sur  Benj.  Ansell,  19  mars  I82T       l^T^T 
îmandeur  filé  18  novembre  1861  '  ®^^'^"  *i" 


Deplu^.ideBroJeao  .urLoiiôMetlre  s..  No  9  D    0«i  «         , 
"consonleniontds  la  demeure  .t,l,«h,-,.„-„.        ""■».?■   »<>*,  "  que  le  Woita 

Loue,,  lettre  S..  No.  5,  éd.  de  1668,  page  962  : 
ût  outre,  Il  est  n&essaire  que  la  aéDaration  ..»i  ^a-   .  • 
renonciation  à  la  «omniu,,  ,«.,!„„  „.    '    .  "'°  "  "  «*="■»«  «  »4cn.«o  par  la 
«t.««/™„*..C   ..'■'""■ ''°P"""*"''"«'»«i»*J.desbi.„,d'icelle, 

qaW.  lui  en  a  é.V2nn7p  r  le  ZniinT  T  î  "°°"°'  '  '"  ""■"■""•"'«  et 
«me  a  fait  e,*u.e,  rlTnlV  jreLTct  l'jr 'l"^''  '"•""- 
«on.  et  de.  p„„„uite.  couduieant  i  IWécuTiou  H.  1  ^  ^  '"'  '^  "'''"*'■ 
procWurea  .olennclle.  onno.ilio„.  L     .  "'°"'"'"  ""  "^""de  et  de. 

de  dénie,.,  aec»pj:txr-t:rrrD:vt;r"°°',''r''''' 

deur  a  lui-même  invoqué.  "  '^®'  ^"®  '^  «^«"'»«- 

Dans  tout  ce  sommaire,  Louèt  ne  oarln  n„a  a^  i 
taire  et  partaae  den  bi«n«  ,l«  lu  ^  '**  ''«««""arton  ou  de  l'inven- 

tenu  sans  connairanc   d    eli«    1  ^ '-"a'"'  '""  ''  "«  "'  ^«''^  -»'*  '''  -»>- 
l'auraient  eujres  Ion  irrrfxfr^^  '^  *"»«  «" '^  '^«"j-"^ 

d'années.    Il  oUe  d  ux  a  ri       !S  t'  ^'""'  ^''  P^"^*»^  ""  «'  ^»»d  nombre 

aux  circonst  „   :   Zror'"  «"^^ --"«tance,  spéciale,  et  analogues 

.ev.Ha.éme^,S:^:r:rtr^  -émet  quidoitre- 

l^^nrd  des^réanS'leiror-'*."""'"""  •"""  '"'^"*'^*  ^*  ""»«'  ^.nt  à 

»>'or.  <nana  aucune  rlon^llbirn  *  "T  ''''"^''""^"*  «'^'^  ""«'«*«"'.  q«i 
ra.,on  valable,  Und.s  que  Louôt,  Brodoau,  Le  Brun  et  Henrj. 
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ffirment  le  contraire,  et  que  leur  doctrine  est  appuyée  sur  deux  arrêts  citéj  par     G«»thier 
^Brun,  «(,  ^ui  ont  été  rendus  dans  des  cas  spéciaux,  comme  cela  doit  toujours  Méné«îier  d« 
Hiver,  et  comme  çà  ae  présente  dans  la  cause  actuelle.    Or  le  demandeur  lui-    "*'"***'»'^ 
ûème  reconnaît  cette  qualité  de  séparée  de  biens  dans  la  déclaration,  (quant  au 
transport  fait  par  le  Dr.  Vallée,  en  1839,)  et  par  sa  déclaration  volontaire  dans 
rintérèt  de  ses  enfants  comme  de  lui-même  dans  l'inventaire  du  29  juillet  1861, 
où  il  ne  reconnaît  aucune  créance  due  à  Madame  Ménéclier. 

Or,  d'après  Lebrun,  communauté,  page  323,  la  femme,  après  la  mort  de  son 
mari  n'est  pas  fondée  à  alléguer  de  telles  nullités,  a  fortiori,  son  héritier,  après 
avoir  fait  de  tels  avsux.  , 

So.  De  la  confusion  opérée  en  la  personne  de  Dame  Ménéclier  par  sa  qualité 
de  légataire  en  usufruit  de  son  mari,  à  la  charge  expresse  de  PATEa  BSS  dbttes. 
Dans  la  cause  actuelle,  le  droit  d'accepter  ce  legs  né  vient  pas  à  lege,  mais  de 
la  convention  des  parties  ou  plutôt  de  la  volonté  de  l'homme  ;  en  sorte  que  les 
règles  du  droit  coutumier  sur  les  obligations  du  donataire  mutuel,  ne  sauraient 
s'étendre  à  un  cas  résultant  de  la  volonté  de  l'homme  qui  a  appuyé  à 
sa  libéralité  toile  condition  qu'il  a  voulu,  et  cette  doctrine  est  établie  for- 
mellement par  les  auteurs  du  nouveau  Denisart,  vo.  contribution  aux  dettes, 
page  499,  §8,  No.  8:  "  nous  observerons  que  l'ord.  de  1441,  art.  27,  et  la  Coutume 
"  de  Paris,  art.  286,  n'ayant  rapport  qu'à  de»  espèces  particulières  d'usufruit,  ne 
*'  peuvent  pas  former  une  règle  générale." 

Si  cette  condition  defrayer  7e»  tieMc»  n'eût  pas  été  exprimée  dans  et  parle 
testament,  la  légataire  en  usufruit  n'ayant  payé  des  dettes  du  testateur  qu'au 
moyen  d'une  action  indirecte  contre  elle  personalis  in  rem,  ou  plutôt  ob  rem 
aurait  eu  son  recours  en  garantie  contre  la  légataire  universelle,  tandis  que,  par 
l'effet  de  cette  condition  de  payer  les  dettes.,  elle  ne  peut  pas  exercer  aucun 
BK00UR8  EN  GARANTIE  contre  l'héritier  du  testateur  ou  sa  légataire  universelle. 
De  plus,  le  testateur  fait  bien  voir  qu'il  entend  que  le  paiement  do  ses  dettes 
est  one  charge  spéciale  du  legs  en  usufruit  qu'il  fait  à  son  épouse,  puisqu'il 
ajoute  "  enfin  de  payer  à,  sa  sœur  une  rente  viagère  de  £25." 

Maintenant,  si  l'on  considère  que  ces  dettes  no  doivent  être  que  les  créances 
dues  sur  la  construction  de  quelques  iinës  de  ses  maisonfe,  l'on  s'aperçoit  que 
cette  charge  n'était  pas  exorbitante,  et  il  ne  devait  rien  à  son  épouse,  car  le 
demandeur  lui-même  l'a  reconnu  en  l'inventaire  du  29  juillet  1861. 

Lorsqu'il  n'existe  aucpne  disposition  spéciale  dans  le  testament,  la  contribu- 
tion aux  dettes  par  le  légataire  en  usufruit  se  fait  aiusi  qu'il  est  indiqué  au 
nouv.  Den.,  vo.  contribution  aux  dettes,  §3,  No.  8  ;  Demolombe,  vol.  10,  p.  461 
et  suivantes. 

Coinme  le  testateur  Ménéclier  nommait  son  épouse  son  exécutrice  testamen- 
taire, il  lui  était  inutile  de  l'obliger  de  payer  ses  dettes,  s'il  n'eût  réellement  pas 
voulu  en  faire  une  charge  spéciale  du  legs  on  usufruit,  et,  d'un  autre  côté,  si 
Madame  Ménéclier  eût  cru  que  ces  dettes  étaient  ultra  vires  du  legs  qu'il  lui 
faisait,  eiie  aurait  pu  trèî-bion  répudier  le  legs  et  accepter  plutôt  le  don  mutuel. 
Recueil  de  Jurisp.,  de  Lacombe,  vo.  usufruitier,  page  818,  section  2,  et  d« 
plus  elle  était  tenue  de  faire  inventaire,  ainsi  qu'il  y  est  stipulé  au  oonlrat  de 
mariage. 
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Q«tMer         Par  Ja  procuration  donnée  par  elle  à  M.  Badeanr  1«  n   ;„    ^ ^* 

fg-Sa-  ^'«^f  «-.-  ^«te  d«  16  févri'er  1858,  exfibi^ tlTe      )  i^  S'e   v!-^ 

filé  le  3  jum  1862,  Mme  Ménéclier  ne  s'est  portée  aue  ^^mm»  li         " 

.      usufruit;  eteIlen'aja.aisprislaquaHtédrdoCi:er«tuX      '"''"'''"^ 

8i  elle  a  accepté  le  don  mutuel,  elle  doit  faire  confusion  en  sa  neraonn«  / 

^«a»r.  réc  amé  pour  sa  part  des  dettes.    VidePotkie,  Trai  é  du  bZ^  Ua 

193, 4e  alinéa,  partie  le,  oh.  4,  ert  3.  -fouaire,  JSq^ 

Arrêt  du  11  août  1710,  Se  vol.  du  Jour,  des  audienoes^u  supplément 
60.  Reconnaissances  du  demandeur  héritier  de  Mme  Ménéclier.^^ 

"  Dettes  actives." 

"  à  les  connaître."(«c),  ^     '  "'°*  °'^"°"*  *"^  intéressés 

Dans  cet  inventaire,'le  demandeur  s'intitule  «  lé^^ataire  universel  "  et  il  f.ît 
ces  déclarations  de  son  plein  ffré  ot  nnm™.  ^A    .  •        "°"'^"*''    «*'  "  »'^  , 

oct.  1862.  *  -^  **®  '*  défenderesse,  filé  lo  2 

cii^-^ tts^t:^^^t::^nrr'f ^    Mén. 

action  en  partage  et  licitetion.  ■  '  °'  P'"*  P*«  P^''^'  »«»« 

Ponoet— traité  des  actions,  Nos.  78,  79,  80,  81. 
Curasson— action*  possessoires,  page  13,  nI)   36 

.^wvrjir""'  '"  ''  ""  "''•  '"°°"'"«  """•■•  »pp"^-' 

Dm»  IWtede  ,»„t.  d»  Ubell,,  e„  dat.  dn  12  «>ût  182Ï  ri,„  n.  ,  ••      ■ 

payable  à  eux  deux.  '  ""  "  ""^cars  jc  pnx  aô  vêute  est 

Il  en  est  de  môme  de  la  vente  à  Granger  en  date  du  12  avril  1884. 
Le  jugement  de  la  cour  est  motivé  comme  suit  : 
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,  Wabt  que  le  demandeur  a  prouvé  par  une  preuve  légale  et  «uffisante      GwitUw 

•^    es  esseutiels  de  sa  déclaration,  excepté  en  autant  qu'il  prétend  que   M4n«3ierd^ 

a     auté  entre  feu  Ménéclier  et  son  épouse  en  vertu  du  contrat  de  ma     '*'*'^*'^*r 


03 
O 


>'.e  du  18  juillet  1822  n'a  jamais  été  dissoute  et  que  la  dite  oommu- 
\  encore  ; 

•^•■^t  particulièrement  qu'il  appert  par  le  contrat  de  mariage  entre  feu 
"  ^'^îon  épouse,  en  date  du  1»  juillet  1822,  qu'il  fut  stipulé  qu'il  y  au- 
rait uutf  coiàmunaut^  entre  les  conjoints  ; 

Qu'il  y  avait  stipulation  de  propre  des  biens  de  la  future  à  être  constatés  par 
un  inventaire  sous  quinze  jours  du  dit  18  juille'."  1822,  qu'il  était  en  outre  con- 
venu par  le  dit  contrat  do  mariage  qu'il  y  aurait  un  douaire  prefix  de  3000  fs., 
ancien  cours,  on  faveur 'de  la  future,  et  reprise  en  cas  de  dissolution  de  com- 
munauté, et  que  de  plus  les  parties  à  cet  acte  se  sont  fait  don  mutuel  en  faveur 
du  survivant  ; 

Considérant  que,  par  sentence  de  la  ci-devant  Cour  du  Banc  du  Roi,  pour  le 
disteict  de  Montréal,  en  date  du  8  juin  1826,  une  séparation  de  biens  d'entre 
fea  Ménéclier  et  son  épouse  a  été  prononcée  ; 

Vu  que  le  15  juin  182©,  la  dite  dame  Ménéclier  a  produit  devant  le  même 
tribunal  sa  renonciation  à  la  communauté  qui  avait  auparavant  existé  d'entr'elle 
et  son  mari,  et  que^  par  jugement  de  la  môme  cour  en  date  du  3  octobre  1826j 
acte  lui  a  été  accordé  de  la  production  de  sa  dite  renonciation  et  de  la  nomina- 
tion d'un  praticien  pour  établir  ses  reprises  et  droits  matrimoniaux,  et  vu  que  le 
19  de  février  182*7  le  même  tribunal,  le  rapport  du  praticien  nommé  pour  con- 
stater les  reprises  et  droits  matrimoniaux  d«  la  dame  Ménéclier  a  été  homolo- 
gué et  )o  dit  feu  Ménéclier  condamné  à  payer  à  la  dite  Ménéclier,  son  épouse,  la 
soiEome  de  24,'^d9.  frs.  IQj  ancien  cours,  pour  ses  droits  et  reprises  matrimoniaux 
tels  que  constatés  et  établis  par  le  dit  rapport  \ 

Considérant  que,  par  les  sentence  interlocutoires  et  définitives,  la  communauté 
qni  avait  jusqu'alors  existé  entre  feu  Ménéclier  et  son  épouse  a  été  dissoutCi  et 
que  le  jugement  prononçant  la  séparation  da  biens  a  été  subsuqnemment  exécutée 
et  a  eu  son  effet  légal; 

Considérant  que  dans  l'espèce  actuelle  la  prescription  ne  courait  pas  contre 
feue  Marie  Françoise  Gauthier  pour  ses  droits  et  reprises  matrimoniaux  pendant 
l'existence  de  son  mariage  avec  feu  Ménéclier  «on  mari  et  pendant  qu'elle  était  sous 
puissance  de  mari,  et  vu  que  de  fiait  il  n'y  a  jamais  eu  de  prescription  acquise  contre 
la  dite  dame  Ménéclier  pour  ses  dits  droits  et  reprises  matrimoniaux,  tels  que 
constatés  par  le  dit  jugement  du  19  février  1827,  et  qu'il  appert  par  les  défenses 
mêmes  de  la  défenderesse  que  les  reprises  n'ont  jamais  été  payées,  et  considérant 
de  plus  que  les  droits  et  reprises  n'ont  jamais  été  compensées  on  éteintes. 

Considérant  qua,  quoique,  par  son  testament  solennel  en  date  du  4  novettbre, 
1856,  le  dit  feu  Ménéclier  a  constitué  sa  dite  épouse  sa  légataire  universelle  en 
usufruit  de  tous  ses  biens  aux  charges  et  conditions  inter  alia  de  payer  et 
acquitter  soa  detcee,  néanmoins  dans  l'espèce  actuelle  il  n'y  a  pas  eu  confusion 
en  là  personne  de  la  dite  dame  Ménéclier  quant  aux  dettes  dues  par  son  dit 
éponx  à  la  dite  dame  Ménéclier,  son  épouse, 

Considérant  que  la  dite  dame  Ménéclier  par,  so  i  testamimt  solennel  en  date 
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du  29  décembre  1868,  a  constitué  le  dit  demandeur  son  légataire^W^/ 
en  usufruit  de  tous  ses  biens,  et  vu  que  le  demandeur,  com^J^'î?.! 
umversel  en  usufruit  a  le  droit  de  réclamer  les  dettes  duel  par  le  di -'^ta^:^ 
cher  au  temps  de  sa  mort  à  son  époux  et  le  douaire  établi  par  le/' 
mariage  susdit  :  k  '  '<»  r 

Et  considérant  que  la 'défenderesse  n'a  pas  établi  par  aucune  pr  X^No' 
suffisante  les  allégués  essentiels  de  ses  défenses,  excepté  qu'en  aub^ 
prouvé  que  la  communauté  entre  feu  Ménéclier  et  son  épouse  a  ^te-^^rifA 

lT:::ill  "^-r  '-''-  -"^^"^«'  déboute^esdi^stfeir 
Conda.     e  la  défenderesse  à  payer  au  demandeur  la  somme  de  quarante-un  mille 
deux  cen  deux  livres,  un  sol  et  quinze  deniers,  ancien  cours,  é^ale  à    a  somme 
de  snc  mille  huit  cent  soixante-sept  piastres,  un  centin,  courantlavoir  • 

1  .  La  somme  de  vingt-quatre  mille  sept  trente-neuf  livres,  un  sol  et  neuf  de- 
niers,  ancien  cours,  égale  à  la  somme  de  quatre  mille  cent  vingt-trois  piastres  et 
d,x.huit  centms,  courant,  montant  des  reprises  matrimoniales  telles  que  cTnItées 

'        U  It  ';f"«'^^^r-  -"  ^-'  -t  vingt-sept,  ci-haut  mentionné 

2  .  La  somme  de  treize  mille  quatre  cent  soixante-et-trois  livres  et  six  deniers 
ancien  cours,  égale  à  la  somme  de  deux  mille  deux  cent  quarante  p  S 
e^  quatrevingurois  centins,  courant,  pour  le  montant  dont  elle.  la  dite  feu.  Dame 
Mane  Françoise  Gauthier  a  hénté  de  feu  Louis  Gauthier,  son  père,  tel  que  cou- 
sta  é  par  l'acte  de  partage  en  date  du  quatorze  février  mil  huit  cen  vinglquatre 
de  la  succession  du  dit  feu  Louis  Gauthier,  et  enfin  la  somme  de  trois  miHehvres  " 
anc^n  cours,  égale  à  la  somme  de  cinq  cent  piastres,  courant,  pour  le  monZ' 
dn  douaire  prefix  de  la  dite  Dame  Marie  Françoise  Gauthier,  établi  en^  feve^ 
par  son  dit  contrat  de  mariage  en  date  du  dix-huit  juillet  mil  huit  cent  vin^t- 
deux,  avec  intérêt  sur  la  dite  somme  de  six  mille  huit  cent  soixante-se^t  pilS 
et  un  centin  à  compter  <lu  vingt-sixième  jour  de  juillet  mil  huit  cent  soixante^^ 
un,  date  de  la  mort  de  la  dite  Dame  Marie  Françoise  Gauthier,  jusquïï^ue 
paiement  et  aux  dépens.  ■'  ^        ^'"** 

L.  Bétoumay,  avocat  du  demandeur. 

LaFrmayt  é  Armstrong,  avocats  de  la  défenderesse. 

(P.R.L.)      . 


MONTREAL,  29th  SEPTEMBER,  1883 
Coram  Smith,  J. 

No.  1684. 

LeroTix  et  al  va.  Crevier  et  vir  et  al. 
Donation.    Insinuation. 

^''•■""'-  rdSSSir'""*"^"''^*'^''»"""^*^*'*-*  o'«>-ntofinstau.tion  of 
Ï0     That  where  property  hu  beei  donated  with  charges  udou  it  whioh  »,«  ^.,,    ,    .  . 

*7"'.''«*'''<'/»'''-blrn*eirc«.notiuToke,uchnuimy.«thewantofin8lnuation. 
ine  tacts  ot  this  case  fullv  aonear  from  »h«  at»tn«,«„*,  ^e^u^  :_  ,  .     . 

the  judgment.  '    "  '  ""  '"■  '""=  •'""S°  renaenng 

t{o!!"™T„  ^r'^^'"  Tf  *  T^  ''^''^  '"■°"«''*  "P  "  ^''«'^'«°  0°  tbe  law  of  dona, 
tions.    In  the  year  1889,  by  deed  before  Raçicot.  Notary,  two  brothers,  named 
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^ly,  Isidore  and  François  Leroux  purchased  a  certain  property,  situate   Lerouiet«i., 
«ph  Suburb,  Montreal,  from  one  François  Basinet,  The  land  measured      CreWer. 
fifty  feet  in  front,  by  sixty  in  Jeptb,  and   was  pui chased  for  1,752 
lore  Leroux  married  a  woman  named  Crevier. 

'^ated  at  ^fon!real,  20th  September,  1832,  Isidore  Leroux  bequeathed 
larguerite.Crevier,  the  full  and  entire  possession  and  proprietorship 
y  including  the  lot  above  mentioned,  constituting  her  his  universal 
in  March,  1852,  Isidore  Leroux  died,  without  having  revoked  his  will 
The  defendant,  Crevier,  then  took  possession  of  the  property  bequeathed  to  her. 
On  the  20th  November,  1863,  François  Leroux  also  died  at  Montreal  intestate, 
so  that,  as  Plaintiffs  alleged,  his  property  passed  to  his  brothers  and  sisters,  and 
their  representatives,  as  his  heiro,  that  is  to  say,  to  the  present  Plaintiffs  and  the 
children  of  Isidore  Leroux,  the  co-proprietor  of  the  property  in  question.    After 
the  death  of  François  Leroux,  whose  estate  the  plaintiffs  now  claimed,  the  defen- 
dant had  continued  to  enjoy  the  whole  of  the  propenv  i„  question.  The  plaintiffs, 
by  the  conclusions  of  their  declaration,  claimed  um  the  property  should  be  di' 
vided,  and  that  they  should  be  put  in  possessif,  i  of  that  p;   t  which  they  inherit- 
ed,  as  representatives  of  the  donor,  that  is,  ei  ;hl    inths  o*  the  undivided  half. 
The  defendants  in  their  plea  admitted  the  prei^-vlnary  fr    ,s,  but  denied  that 
Francois  Leroux,  at  the  time  of  his  death,  was  pn;    oio,  of  any  part  of  the  im- 
movable property  in  question.     For  some  time  beiore  his  death  he  had  ceased 
to  be  proprietor,  having  by  deed,  dated  18th  May,  1852,  given  the  property  to 
the  said  Marguerite  Crevier,  widow  of  Isidore  Leroux,  one  of  the  present  defend- 
ants.   This  donation,  as  the  defendants  alleged,  was  made  with  certain   charges 
upon  the  property,  for  the  maintenance  of  François  Leroux,  &c.     It  appeared 
that  the  donation  had  never  been  in«!inuated.  and  the  plaintiffs  claimed  that  in 
consequence  of  this  defect,  it  was  null  and  void,  and  should  be  set  aside.     The 
question  then  was  with  respect  to  the  insinuation  of  donations.     Could  the  de- 
fect be  invoked  by  the  donor  or  his  heirs  ?     His  Honor  had  all  along  been  of 
opinion  that  the  absence  of  insinuation  could  never  be  invoked  by  the  donor. 
But  several  authorities  seemed  to  establish  that  the  want  of  insinuation  could  be 
taken  advantage  of  by  the  donor  as  well  as  the  donee.    He  was  not  satisfied  that 
that  these  authorities  settled  the  question^  or  that  the  weight  of  authority  might 
not  incline  the  other  way  ;  but,  assuming  for  the  moment  that  these  authorities 
were  conclnsive,  his  honor  thought  the  heirs  of  the  donor  could  take  ad<  ,.  ,  ,-.e 
of  the  defect.     There  had  been  no  insinuation,  and  the  heirs  of  the  donor  claim- 
ed to  have  the  donation  revoked.     But  where  property  had  been  donated  on 
certain  conditions,  with  charges  upon  it,  which  were  an  equivalent  for  the  gift, 
then  it  was  not  necessary  that  the  donation  should  be  insinuated,     llichard  on 
Donations  entre  vifs,  stated  that  when  a  donation  is  made  with  charges  for  the 
the  profit  of  the  donor,  as  an  equivalent  for  the  price  ofihe  property,  insinuation 
is  not  required.    The  question  in  the  present  case  then  was,  were  the  charges 
upon  this  donation  an  equivalent  for  the  value  of  the  property  Î     His  Honor 
believed  that  the  evidence  on  this  point  adduced  on  the  part  of  the  defendants 
was  stronger  than  that  adduced  on  the  part  of  the  plaintiffs.     The  evidence  for 
the  defendants  showed  clearly  that  when  this  donation  was  made,  the  property 
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1««  ot  al..  was  worth  only  $500.    The  houae  was  email,  and  the  donee  laid  out  -^TZ -> 
Oev.er.      of  money  in  improving  the  property.  The  facts  all  went  to  show  thrfit  v  -.T 
was  now  worth  £500  it  was  owing  to  the  care  of  the  defendant  CÏ^;..^ 
plamtiffs  had  endeavoured  to  show  that  after  the  death  of  Isidore 
brother's  health  failed  rapidly,  and  that  he  took  it  so  much  to  heartwonne  I 
making  the  donation  he  retired  to  a  hospital,  and  soon  after  died  #,uaire  No 
might  be  the  case,  but  the  evidence  entirely  failed  to  establish  tb^^         '         v^ 
tonly.    It  merely  showed  that  the  man  was  sick,  and  that  he  diad'  r.-^  ^-.atf^'P"  * 
tal.     Almost  everybody  is  aware  of  cases  in  which  the  party  was  apUrentlyln    ' 
his  deatb-bed  when  the  donation  was  made,  and  afterwards  recovered  his  heith 
and  perhaps  survived  for  twenty  years.    Although,  therefore,  the  want  of  insin- 
uation was  a  fatal  defect,  yet  under  the  circumstances  of  the  present  case  the 
charges  must  be  held  equal  to  the  donation,  and  the  action  be  dismissed  with 
costs. 

The  judgment  was  motivé  as  follows  : 

"^l^f^f"^  *  *  *•  «"°8'd'»"ng  tbat  the  said  plaintiffs  have  failed  to 
establish  ,n  law  any  nght  whatsoever  to  have  and  maintain  the  conclusions  of 
tneir  said  action  : — 

And  further  considering  that  the  said  defendants  have  established  by  lecal 
evidence  that  the  lot  of  land  glren  by  the  said  Ferdinand  Leroux  dit  RousL 
to  the  said  defendant  Marguerite  Crevier  by  «c<c  cf.  donation  bearing  date  the 

at  the  time  of  the  passing  and  execution  of  the  said  deed  of  greater  value  than 
the  charges  imposed  on  the  said  lot  and  the  said  donation  ;  and  that  by  reason 
.thereof  and  by  law.  the  insinuation  of  the  said  donation  was  rendered  unnecT 
sary.  Ibe  Court  doth  maintain  the  exception  pleaded  by  the  defendant,  and 
doth  dismiss  the  plaintiff's  action  with  costs  distraits  in  favor  of  Me«ir8.  Leblanc 
&  Cassidy  the  attorney,  of  the  said  defendants  upon  their  motion  to  tha 


Doutre  tfc  Daoiut,  for  plaintiffs. 
Leblanc  é  Coisidy  for  defendants. 


Action  dismjbsod. 


r.  w,  T. 


CIRCUIT  COURT. 

MONTREAL,  aisT  OCTOBER,  \Hl. 

Coram  SMmi,  J. 

No.  4397. 

McOarvey  vs.  Atiyer. 

NoVAl    JN. 
Hw,0.^Tli«t  tho  Uklng  of  â  note  m.de  by  H,  for  good,  sold  nnd  dollvorod  to  A   doc  not  oi>.»tA  » 

The  tact,  of  this  case  g.^near  from  the  judgment  delivered  by  the  judge  • 
Smith  J.-lH.e  plaintitt  in  this  case  was  a  cabinet  maker,  doing  «  lam,  busi- 
new  in  Montreal.    Two  genUemen  entered  hie  «tore  at  a«  «me  Le,  and  one 
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\e  defendant,  purchased  about  |80  worth  of  furniture,  and  tendered    McGarye, 
•  g      ;Vayment.    To  make  the  note  more  easy  of  negotiation  as  the  other,       aJ|;*. 
I        ^stated  that  he  also  wanted  furniture  ;  it  was  agreed  that  he  should 
I        ^  worth,  and  give  his  note  for  the  whole.    This  he  did,  and  gave  a 

1  .?,  declanng  that  it  would  be  discounted  at  the  People's  Bank, 
g  Î  banking  hours,  it  was  agreed  that  delivery  of  the  goods  should 

.  5  until  the  following  day.    In  the  evening,  however,  Mr.  Auger,  the 

„-    ,  came  to.  Mr.  McGarvey,  and  strongly  represented  his  desire  to  obtain 

2  iture  that  evening.    Delivery  was  then  given,  and  in  the  morning  it  was 
«  A  that  Mr.  Badeaux's  note  was  absolutely  worthless.     Mr.  McGarvey 

^  r°"  Tt  ^"^"'  ^'"'  '^^  ""*'"'  ^^  ^^^  g«°d«-  Defendant  pleads  the  goods 
were  h.s,  and  Badeaux  was  the  debtor  of  the  plaintiff  who  took  the  note  of  Ba- 
deaux  and  thereby  made  a  novation  of  his  claim. 

Plaintiff  replied  that  the  note  was  not  intended  to  institute  a  novation,  -nd 
was  simply  taken  as  collateral  security,  and  this  seomed  borne  out  by  the  ovi 
dencfe  of  Ins  clerk.  His  honour  referred  to  the  case  of  Jont»  and  Lmcsurier  in 
appeal  2  Revue  de  Leg.,  in  which  a  note  was  taken  in  payment  of  rent,  novation 
pleaded,  and  the  plea  dismissed,  and  added  that  novationjmust  be  expressed  and 
was  not  to  be  presumed.  ' 

Judgment  was  for  plaintiff  for  amount  of  goods  actually  delivered  to  defend- 
ant less  the  amount  collected  by  him  from  the  securities. 

noutre  é  Daoutt,  for  defendant, 
(w.  K,  B.) 


MONTREAL,  13  NOVEMBRE,  1863. 
Coram  Bkrthklot,  J. 
No.  2477. 
Lacoste  vs.  Chauvin. 
4C0I ,  Qu'un  bll).t  notarié  reçu  en  brevet  n'c.t  pM  pn»oriptlblo  p»r  le  Up.  de  cinq  .n* 

Cette  action  fut  institutdo  le  16  mai  IBOS,  pour  une  somme  de|t46.38,  ba«Je 
sur^un  billet  reçu  on  brevet  devant  Notar,e8,ie  27  fév.  1856,et  payable  à  la  toua^aint 

A  cette  demande,  le  défondeur  plaida  d'abord  par  une  exception  de  proscrip- 
tion  savoir:  la  prescription  de  cinq  ans,  établie  par  la  BO<>tion  31  du  chapitre  54- 
des  Statuts  Refondus  B.  €.  et  par  une  seconde  exception  le  défendeur  plaidait 
paiement.  •^ 

La  cour  réjota  la  première  exception  plaidée  par  le  défendeur,  fesant  lare- 
marque  que,  dan.  son  opinion,  cette  clause  du  statut  ne  devait  s'appliquer  qu'aux 
simples  billeUpromissoires  ordinaire.,  et  non  aux  billete  passés  en  brevet  de- 
vant ceux  notaires.  Malgré  différentes  décisions  dan»  le  sons  invoqud  par  le 
défendeur,*  la  cour  rojota  le  plaidoyer  de  prescription  du  défendeur,  ot  ce  der- 
nio^  n  ayant  pas  pu  soutenir  par  preuve  son  plaidoyer  de  paiement  l'action  du 
•uc:na:iu"ur  luz  îi!r.:nK..r.o  «voc  rrnin.  Jugement  pour  le  demandeur 

Trudel,  pour  le  défendeur. 


(I.  A^  j.) 


Vidée,  L.  0,JurUt,p.  367. 


#' 


840 


CIRCUIT  COURT  1863. 


MONTREAL,  31  OCTOBER,  1863. 

Coram  Bekthklot,  J. 

No.  1092.  ^^ataiâttiT 

Copcutt  et  al.  vs.  McMaster.  J  *  * 

H»|cl  :  Th»t  a  draft  drawn  In  New  York  and  accepted  in  Montreal  payablo  genoiiilly  j^^**?"®  f^ 
for  which  was  certain  goods  purchased  in  New  York  is  payable  In  current  c  ■     *liairo,  No 

The  action  was  brought  to  recover  $134.11,  amount  of  draft  ^ 
plaintiffs  resident  in  New  York,  and  accepted  by  iho  defendant  reskllîlt*'*^''*^'!'' 
treal,  payable  generally  to  the  order  of  tliij  said  plaintiffs.  ,  /ently  on 

The  plea  to  the  action  was  that  the  consideration  for  which  the*^cP  ^•**'<''i» 
drawn  was  certain  -goods  purchased  by  the  said  defendant  from  the  plainlJS^*^ 
New  York. 

That  the  prices  charged  in  the  invoice  for  said  goods  were  United  States  ccr- 
ronoy. 

That  on  tlio  maturity  of  the  said  draft  the  defendant  duly  offered  to  pay  the 
amount  thereof  in  United  States  currency  or  in  Canadian  currency  less  thirty -five 
per  cent,  discount,  the  rate  of  exchange  existing  between  Montreal  and  New 
York  when  said  draft  matured. 

The  defendant  tendered  into  Court  with  his  plea  tho  sum  of  $87.10,  in  Cana-, 
dian  currency,  the  ei^uivalent  of  the  amount  of  draft  sued  for  in  United  States 
currency  at  the  current  rate  of  ex  ..ange  at  tho  dite  of  tho  maturity  of  said 
draft,  and  the  further  sum  of  $18.82,  to  rover  any  charges  for  interest  and 
cost»  for  which  the  said  defendant  might  be  liable. 

Per  (>uriain.  It  whs  prova^  by  a  Comjiwito»»  Rogatotre  that  the  prices 
charged  were  United  Stales  currency.  * 

The  judgment  was  motiv<5  as  follows: 

Considérant  que  h-  défendeur  est  mal  fond<5  ct  (jue  la  traite  en  date  du  16  sept 
1862  à  New  York  sur  le  défendeur  un  résident  à  Montrénl  était  payable  en  ce 
dernier  lieu  où  le  défendeur  avait  alors  et  a  encore  son  domicile  ;  en  l'absence 
d'aucune  réserve  au  contraire  quant  au  liea  du  paiement  ct  au  cours  do  lamonnaie 
vu  que  les  deniandeuis  ont  touché  la  sonmie  de  106  dollars  dopoaée  par  le  défen- 
deur et  qu'il  no  reste  dû  aur  la  dite  traite  (|U0  la  somme  de  |28. 1 1 ,  a  condamné  et 
condamne  lo  dit  défendeur  à  payer  aux  demandeurs  la  dite  somma  ùo  $28.11 
du  coiïrs  actuel  de  la  provinco  du  Canada,  balance  restant  duo  ^ur  la  susdite 
traite  tiré"  ar  les  dits  demandeurs  sur  1j  dit  défendeur  et  acceptée  par  ce  der- 
nier avec  intérêt  sur  la  dite  somme  de  $134.11,  du  10  mars  18C3  jour  de  l'éché- 
ance do  la  dite  traite  jusqu'au  28  de  mai  1863  ot  enfin  sur  la  dite  somme  ae 
9128.1 1,  À  compter  du  10  de  mars  1863  jusqu'au  paiement,  et  aux  dépens  de 
l'action  et  do  I»  contestation.  Judgment  for  riointiff. 

John  Dun  lop,  for  phi  in  tiff, 
'     Strachan  Bethttne,/ur  (i'^mdant. 

<J  D.) 
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LOWER  CANADA  JURIST. 


OOUPILID  BT 

STRACHAN  BETHUNE,  Mvocate. 


PAtn 


AoTiON  RisoLCToiHi  :  — Fïrfe  Sali. 
AffiDAViT  -.—  Vide  Saisii  Arbbt. 
A&iwiATioii,  prohibition  of:—  Vide  Donatio». 

"  "         :— FtrfeWiLL. 

AnRDinNT  of  a  Bailiflf's  return  :--FWe  Pbaotioi. 

"  •.—  Vide  Partnbrship.  * 

Appeal  :--Fùie  Pbitt  Coonoii,. 

"     :—   "    Pbaotiob. 
AnoBHiTS,  «ubstitution  of  :—  Vide  Pbaotio». 
Atïïo  •.'-Vide  LisaoR  and  Lsbsm. 

BAtt>-Where  judgment  has  been  rendered  in  a  cause  instituted  by  a  Capiat  ad" 
Retpondetidum,  petition  on  behal/of  the  parties  who  became  bail  to 
the  shenir  to  be  allowed  to  put  in  special  bail,  cannot  be  (rranted 

(Vannevar  et  ai.  vs.  Oe  Oourtnay,  SO.) 

:-0n  cause  shown,  a  defendant  arrested  under  capto*  will.'on  his  own 'petition, 
be  allowed  to  give  special  bail,  after  the  eight  days  after  return  of 
cause,  and  even  at  any  reasonable  time  thereafter  depending  on  cause 
shown  and  diligence  done.    (Miles  vs.  Aspinall,  S.  0.)  104 

Bai  :-.The  council  of  the,  acting  and  taking  cognisance  of  complaints  agalnii 
members  of  the  profession  under  the  72d  chapter  of  the  Oons.  Stat,  of 
L.  0.,  have  no  jurisdiction  to  try  a  complaint  made  against  a  member 
for  M  act  done  as  a  mere  agent.    ÇKxp-.y^n  b.  Devlin,  for  Certiorari, 

BaLOtLADlMO:— Firfe  Reyavmn  A  «!<!». 

BoABDiK  :—  Firf»  Rbvuidioatiow. 

OâPiA«AD  Ri8P0»DB»DUMr_A  plaintiff  is  justified  in  his  belief  that  the  defendant 
i>  immediately  «bout  to  leave  the  Province  of  Canada;  with  intent 
to  defraud  the  plaintiff  fro»  the  fact  that  the  defendant  had  bought 


la» 


a» 


-:0m^- 
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from  Ihe.plaintiffa  large  quantity  of  wheat,  payable  cash  on  delivery, 
and  had  received  delivery  of  the  wheat,  but  had  only  paid  a  portion 
of  the  price,  and  that  the  defendant,  upwards  of  two  months  after- 
wards, was  about  to  go  abroad  to  Scotland,  his  original  domicile, 
where  his  family  had  resided  for  five  years,  without  paying  the  plain- 
tiff the  balance,  and  without  leaving  any  property  in  Canada  out  of 
which  the  plaintiff  could  get  paid,  and  after  repeated  applications  had 

been  made  to  him  for  payment.    (Ross  et  al.  vs.  Hums,  8.  0.) 35 

<3apias>d  RgspoNDBSDRM  :— a  default  will  bo  taken  off  on  special  cause  shown  and 
where  the  defendant  has  a  good  defence  on  payment  of  fifty  shillings 

costs.   (Hrisaon  vs.  McQueen,  S.  C.) 70 

"    "    "  ;— Will  be  quashed  ou  motion,  if  the  place  where  the  debt  was  contract- 
ed be  not  mentioned  in  the  aflidavit.     (Do.) <iq 

"  "  "  :— After  pleadingjto  the  merits  and  moving  to  quash,  it  is  not  competent 
for  the  defendant  to  move  to  reject  the  writ  and  declaration  for  want 

of  jurisdiction.     (Do.) <^q 

■"     "    "  •■— The  alienation  of  real  estate  alone  is  not  a  sufficient  cause  for  the 

emanation  of  a  writ  of,      (Dumont  vs.  Court,  S.  C.) uj 

■"  '<  "  :_Whpn  a  debtor  alienates  his  estate,  and  declares  he  has  received  for 
it  a  less  sum  than  he  actually  received,  there  is  an  intention  on  hit 
part  to  deceive  hia  credilnrs,  if  he  has  no  other  property  to  meet  bii 
liabilities  ;  and  an  affidavit  containing  such  allegations  will  be  guffl- 

cient  to  maintain  a  ciiptni  a<i  r«a/)oru/^n(/um  against  him      (Do)  Hf 

*'    >'    "  i— y ide  Hail. 

"  "  "  :— In  the  case  of  a  petition  to  set  aside  a  writ  of,  on  the  ground  that  the 
statements  of  fact  sworn  to  in  the  affldnvit  are  untrue,  the  onui  pro- 
handi  is  entirely  on  the  defendant  to  prove  that  wliat  is  so  sworn  to 

is  false.     (Kgart  et  al.vs.  Laidlaw,  S.  0.) 22T 

CrtTlOPARi  :~ln  a  prosecution  for  selling  fermented  liquors  without  a  license,  if  is 
not  necessary  to  negative  the  averment  that  the  defendant  Is  not  a 
distiller  within  the  provisions  of  the  Ist  section  of  chapter  6  of  the 
Consolidated  Statutes  of  Lower  Canada.    (Exporte  John  Moley,  and 

Kellemare,  prosecutor,  8.  0.) 1 

<«  :— The  allegation  that  the  defendant  gold  by  reUil  at  oue  time  fermented 
liquor  in  a  less  quantity  than  three  gallon»,  to  wit,  three  glasses  of 
beer,  is  sufficient  and  legal,  and  such  an  allegation  of  an  offence  com- 
mitted on  a  certain  day,  "  and  at  divers  times  before  and  after,"  dues 
not  include  several  offences;  it  being  conformable  to  the  form  of  de- 
claration given  in  chap.  0  of  the  Ooas,  Stat,  of  L.  0.     (Do.) 1 

«  -.-By  chap.  0  of  the  Cons.  Stat  of  L.  C,  the  convicting  magistrate  baa 
a  discretionary  power  of  giving  any  one  of  three  judgn.enU  mention- 
ed if  section  3a,  sub-section  2,  sections  38,  3*),  40.     (D\) i 

«•         :— The  convicting  magistrato  has  the  right  to  grant  costs  upon  convic- 
tion or  dismissal  of  the  prosecution  a.id  even  to  attorneys.     (Do). . .       I 
**         :— A  conviction  for  one  month,  instead  of  two  months   Imprisonmen»,  l§ 
bad,  InMHiUoh  as  a  judgment  for  too  little  is  as  faulty  as  a  judgment 
for  too  much,  and  will  be  quashed  for  want  of  jurisdiction.     (Rrgina 

or 'application  of  Wm.  Slack,  and  Kellemare,  prosecutor,  8.  C.) h 

"         :— Au  order.  Instead  of  a  conviction,  In  a  oase  Ilka  the  above,  oould 

.ave  b«en  nnienjéiî  hf  lUo  BmtvtUn  ConH,    (Do.).... ;,...       e 

"•         .  —In  a  ease  like  the  above  no  costs  will  bo  given  against  a  eolleotor  of 

Inland  revenue,  prosecuting  In  Ibe  eiecutlonof  apnblio  duty.  (Do.)..      « 
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«MTiOBARi.-Tliej«dgeoftheSes8ion«of*hePn,..  K-  ,  "''■ 

of  two  justices  of  the  peace  brl,'  ^:\''''"^  «^'"'  «"  the  powers 

103  of  îhe  Cons.  Sut.Tcun-ldTZ   ,  '  "'•  '■'''  ""'  ''*''"°"  «=>  «=»«• 

Cons.  Stat,  of  L.  0  ,  no  arncj  1 S, 7       '         ""  '^  •^'"  ''''  *'^  *>>• 

„  under  ch,  6of  the  CorS  jfTo    '"(DoT^'^"""  '"'''"''  ''  •""" 

the  city  of  Montreal,  u'n             'or  fio':?"    «";?'"  '"''''  '"  «"*^  ''- 
0.     (£x  pane  Thompson    Id    llJ           ''     °^  ""  "•""•  «^*-  «^  I'- 
.,             Judge  of  the  S..sions2l\c)                  '  """"'"•  "'''  °-"'"' 
•][  :-F.rfeBAR.  '  ' 10 

■    'uSn^tr^-irttfa^'ir;  """^Ï  «--«i-ent,-  will  bo 
known  to  the  law.    iVpTrU  tjfV'r  '""^""*""'  ""  °'^'"'" 

tor,  a.  0.) ..,■;:.    'l^';  ^"'  ^"•'«"•'"■••.  and  Hoy,  prosecu- 

.  '""Tho  return  of  the  nntii-n  nf»,„.i      » ••    107 

.nd  need  not  be    r      a ly  o^tt  T.^'  Tl  '^  "  "^""^  "  '*"«'«'-' 
-         :-ra  a  prosecution' for  sell '«r  iult  ^hlf  ^f  ^^^""^''^''  «•  «)  ^"^ 
tion  need  not  be  under  oath    rlv  2w    r    \  "'•  ''"'  '"'''™''- 

aecutor,  8.  0.) .   .'   ^      "^  '^"  ^'""''"•''  •"<>  Bellemare,  pro- 

:  -T'.e  jurisdiction  of  Oommissionér'i"  ConrtV  foi  "  n  "  Vr,':'--    "  ^ 
cuu.es  extends  to  case,  against  a  nart,  1,    ,  ''*'   "'  ■^'"*" 

Oharbonneau,  for  CerUorar'Tc         '      ''  '"'  ""  "•"'•     <^'^  '-^" 

«.«OOiT  Oa,;«T  ;-I„  ^a„  .etion,  for  the  recovery  of  £60  ".i '  " 

taken  in  addition,  that  defendant  h!.f  u.    .'       "*  <"'"<=»"H.ons  aro 
b7  the  declaration,  tl  er    L    ^c^s  '  f  T^'""  """»'  '^"'■"""'•<* 

be  dismissed,  although  thi'  :eZrb^^::;  ^  °r:^t  r'?  '"" 

Uberge,  Pros.,8.  0.'.   ...                         """''''  '"'  "'""""■'>  »»<» 
"  '""''''•'«f»"'»"  cause.  :_fJ«o,Vtioiia«, '* 

«0I.M0»  (.'    ..  ...H  -  K.-.i,  EtIDIMOI  ^""0«Alil. 

Co-,..»,  rr  . .  Pho««tt  :-K.rf,  r„„,„,  ,^,^. 

OoMPHfaAf.o»  .--rw,  Phaotioi 

Oo«o.,T.o«  :~Where  a  party  send.  hi.  creditor  bv  leiu,  th-  „  .       ,  . 

"  a  composition  of  the  debt  h    ow's  1,  ^th.  .    T      ""■'"  ""'"" 
h.  I.  bound  by  the  compo,i,i»n,  ami  :'  it  .  .  "'"'"•  ""'"' 

CaiTKAt.Ti  agaiost  IMUfr.-yid,  Phaotic. 

'■^:«  Ji:  r '111  r..!!!::!^^"'  Î!"  -'  "P-'-ting  an  art,.,.  ..,.., 

'OMT.:~ri,i»O.RTio.A.i.  "•'^"^'•"<l'~tt,»M«,taMf,0.  0.,..,     || 

"      :—   "    tt.TW  lOATior 
CoiT.;— FjrftpgA'rioa. 
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Where  dittraction  thereof  Is  claimed  hy  the  declaration,  the  attorney  ad 
litem  of  the  plaintiff  may  obtain  judgment  therefor,  notwithstanding 
the  parties  mi^y  have  settled  after  the  return  of  the  action  by  notarial 

deed.     (Charlebois  vs.  Coulombe,  S.  0.) 300 

—  Vide  Pritilioi. 

:— An  entry  at  the,  by  inroict,  in  which  the  goods  are  underyalued,  is  pre- 
sumably a  fraudulent  entry.  (Lyman  et  al.,  appellants,  and  Boat- 
hillier,  respondent,  Q.  B). 199 

:— Where  the  owners  in  any  way  benefit  by  the  entry,  as  by  taking  pos- 
session of  part  of  the  goods,  they  cannot  questioo  the  validity  of  the 
entry.    (Do.) 169 

: — When  the  invoice  mentions,  in  effect,  that  the  goods  are  consigned  to 
the  party  making  the  entry,  he  will  be  held  to  be  the  onsignee  of 
such  goods,  within  the  meaning  of  the  customs  acts,  even  although 
the  bills  of  lading  of  such  gnoda  affirm  that  the  goods  are  to  be  deli- 
rerel  to  other  parties,  (the  owners)  or  their  assignees.    (Do.) 169 

:— When  goods  have  been  undervalued  In  the  Invoice  and  entry,  for  the 
purpose  of  avoiding  payment  of  part  of  the  duties  payable  thereon,     • 
they  are  so  completely  forfeited,  that  the  owners  are  debarred  from 
disputing  the  legality  or  proof  of   the  seizure  and  sale  of  the  goods. 

(Do.) 169^ 

;— >In  estimating,  for  duty,  the  market  value  at  the  place  of  importation  of 
goods  imported  from  a  foreign  country,  such  value  will  be  taken  to  be 
the  value  of  such  goods  by  a  gold  or  other  standard  corresponding  ia 
value  with  the  standard  of  the  currency  in  which  the  duties  «re  pay- 
able.    (Atwater  et  al.  vs.  Bouthillier,  0.  C.) 38S 

:— On  principle  above  enunciated,  goods  'mported  ft-om  the  United 
States  should  be  estimaied  fur  duty  by  a  i(old  standard,  that  being  k 
Standard  corresponding  in  value  with  Canadinn  currency.     (Do.).. ..   385 

:— Id  an  action  for  the  recovery  of,  ft'om  n  notary  for  Airnishing  a  defect- 
ive copy  of  a  deed,  it  is  a  good  defence  to  plead  and  prove  that  the 
notary  offered,  before  any  damage  was  suffered,  to  furnish  a  correct 
copy.     (Bourdeau  vs.  Dupuis,  S.  0.) 34 

:->Oannot  be  claimed  in  the  case  of  a  collision  between  a  steamboat  and 
«  sailing  vessel,  by  the  own^'r  of  the  latter,  in  the  absence  of  proper 
messiires  on  his  part  to  prevent  colli  ion,  and  in  the  absence,  onboard 
his  vessel,  of  the  lights  required  by  law.  (Sauvageau  vs.  La  Oom- 
pagnie  du  Richelieu,  S.  0.) 39- 

'.^Viite  Balm. 

:>-Wili  be  awarded  for  injury  by  the  bite  of  a  dog  inflicted  upon  a  person 
who  was  at  the  time  on  the  defendants  land,  but  not  with  the  animu» 
which  constitutes  e  trespass.  (Daudurand  «t  ui.  ▼§.  PInsonnault, 
8.  0.) ISl 

tmmViitt  RviDUoa. 

;— A  cov»inant,  in  a  deed  of,  to  ratify  the  same  at  a  certain  time  Is  obli- 
gatory, and  rannot  be  avoided  on  the  ground  of  there  being  no  oou- 
■Ideration  for  such  promise.    (Ratton  vs.  Raston,  S.  0.) 189 

t— A  clause  prohibiting  alienation  during  Ihe  donor'»  t{fi,  on  pain  of  nullity, 
la  valid,  and  may  be  invoked  against  an  alienation  by  last  will  and 
testament    (HourMsa,  Ap|i«llant,  and  Bedard,  Res|)ondent,  Q.  B.)..     )M 

'.—  Vide  Rente  viagère. 

eUlm  for,  consltting  of  a  sum  ot  money,  1*  aaslenaMfl  by  a  wife  ee^mri» 
di  bitnt  Tram  her  husband  and  by  bim  duly  atttborik"**  to  met  tt* 
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amount  to  a  third  party,  and  the  intere  t  thereon  runs  only  from  the 
day  of  the  demande  judiciaire.     (Gauthier  -s.  Dagenais,  0.  0.) bl 

DowiB  :— A  stipulation  in  a  Lower  Canada  marriage  cont-act  that  there  shall  be 
no  "douaire  coutumier  ou  prefix,"  cannot  apply  to  dower  on  lands  in 

Upper  Canada.     (Fisher  vs.  Jameson,  C.  P.  of  U.  C.) 154 

:-The  Douaire  Coutumier  does  not  affect  a  mere  undivided  interest  or  share 
m  real  property,  where  such  property  is  sold  by  licitation  forcée,  the 
effect  of  the  licitation  being"to  convert  the  right  of  dower  on  'he  land 
to  a  claim  on  tno  moneys  resulting  fVom  the  sale  of  the  property,  and 
this  even  in  the  case  of  a  tiirs  acquéreur.     (Denis  vs.  Crawford,  S.  0.)  251 

Uhaft:-A,  drawn  in  New  York  on  a  party  in  Montreal  and  accepted  and  payable 
there,  is  payable  in  Canadian  funds,  even  as  between  the  drawer  and 
acceptor  and  even  when  it  is  proved  that  the  consideration  of  the 
draft  was  the  value  of  goods  sold  and  delivered  in  New  York  at  prices 
payable  in  U.  S.  currency.  (Copcutt  et  al.  vs.  MoMaster,  0.  0.)....  340 
■.—  Vide  NoTARiAi,  Fses. 

: — VMi  PnoMisaoRY  Not». 
:— In  an  action  of  damages  against  a  common  carrier  caused  by  tàe  giv- 
ing way  of  an  embankment  ona  Ime  of  railroad,  during  a  severe  and 
unusual  storm.  The  giving  way  is  primâ/acie  evidence  of  insufficiency 
of  construction  and  drainage,  and  a  railway  company  is  bound  to  con- 
struct  its  works  in  such  a  manner  as  to  be  capable  of  resisting  all 
violence  of  weather  which,  in  the  climate  of  the  <  ountry  through 
which  the  line  runs,  might  be  expected,  though  rarely  perhaps,  to 
occur.     (The  Great  Western  Railway  Co.  of  Canada,  AppellanU,  and 

Fawcett  &  Braid,  Respondents,  P.  C.) ui 

"       : — ^'trfe  Capias  AD  ItKsi'ONDKKDUM, 

BXOEPTION  A  LA  tOHUS  -.—  Vute  Phaotiob. 

Bmodtion  against  movables  .—  Vidt  Oppobiti  h  a  fin  d'annullib. 

KxpiRTisB  -.—  Vide  Phaotiob. 

Faits  »t  Ahticlbs  :— A  party  under  examination,  on  interrogatories  administered 
viva  vnce,  in  open  court  may  read  his  answers  from  a  paper  previously 

prepared.     (Fenn  vs.  Bowker,  a.  C  ) 

"  :— May  be  answered  en  tout  état  de  cauii,  and  consequently  the  party 

proposing  them  cannot,  on  the  more  default  of  his  adversary  to  app  j«r 
and  answer  on  the  day  named  in  the  rule,  move  for  judgment.  (Ouyon 

dit  Lemoine  vs.  Lionals,  8.  0.) ^H 

"  :— In  the  case  of  an  absentee,  the  service  of  a  rule  for  the  eiau.inR- 
tion  of  such  absentee,  on  interrogatories  lur  fail,  el  art^l»,  made  at 
the  office  of  the  prothonotary  is  Insufficient.  (Fenn  vs.  Bowker,  8.  0.)  291 
:— A  defendant  summoned  from  the  countty  to  answer  In  iîou.real, 
cannot  refuse  to  do  so  until  his  expenses  are  paid.  (The  Unity  Fire 
Ins.  Co.  vs.  Hickey  et  al.    (S.  C.) 

FotLi  Bnorirb  :— Any  opposant,  whether  really  entitled  to  ths  price  of  adjudlo» 
tion  or  not,  c«n  compel  the  aljwHcatairt  to  pay  the  amount  of  his  pur- 
chase.    (Paeaud  vs.  Duh^aiid  LesSyndlcs,  Ac,  OpposanU,  8.  0.)..   2T» 
:— A  rule  for,  may  be  accorded  in  the  i.ame  of  a  deceased  plaintiff.  (Bus- 
sel  vs.  Foiirnkr  et  al.,  *  McHain  adjwiientaire,  8.  C.) S|» 


at 
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Vouiaa  Law  .—In  the  abuBM  of  uraaf  of  •!:=  iasr: 


'  ~  placr  iThcrc  fisriîtî  had  tbsir 


domicll»  when  they  were  married  out  of  Lower  Canada,  the  cour» 
cannot  Ukn  notice  of  or  be  governed  bjr  any  other  laws  than  those  In 
ftiree  la  Lower  Canada,  in  deciding  upon  the  matrimonial  rights  of  the 
—"--     (Brodleetal.  v»  Oowbd,  8.  0.) 
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Fbaud:— FiaeSAL». 

Gambling  Dht  -.-Vide  PaomssoBr  Kotb 

«  soDsequent  seizure,  particularlr  vhpr»  hn  »,»o  »■ 

DlaintirTof  .««h       k         ""-'-"'"j  vnere  he  has  given  notice  to  the 

'~unl?wl*"i  K  '"  ""'"'  ''''  ^"'•'  "'"'"  '  ««'^"^«  Bu'bVeq'u;;;^  "tLat 
under  wh.oh  he  was  appointed,  cannot  be  tested  by  motion  (Wa  ren 
rs.  Douglas  et  al ,  C.  C  ).  •"«"uu.   ^ïvar^en 

HvPoTHBOABrAcrjo.  cannot  be  maintained  «giiVa;  a  ;;;;;i;^^^^^^^^^^^^ 

/o,eM  Olivier  Davis.     (Lafleur  vs.  Donegani  et  al    O  B  ^                   ^ 
Htpothbqces  ;—  Vide  Saib.  "■'Bgani  et  al.,  q.  B.) 

iNJiBKEPBR  -.—  Vide  RBVBNDIOATION. 

Insohancb  :»ln  the  --f  an  insurance  against  fire,  in  respect  of  a  steam  vessel, 

Where  the  form  of  policy  used  is  properly  applicable  to  the  insurance 

f  houses  or  buildings,  the  condition  <'  that  if  more  than  20   bs.  we  g 

of  gunpowder  should  be  on  the  prenyl.,  at  the  time  when  any 

loss  happened,  such  loss  should  not  be  made  good,"  will  be  held  in 

^aw  to  apply  to  the  vessel  ;  and  if  it  be  proved  Uiat  ^ore "ban  2    Ib^ 

weight  «gunpowder  were  on  the  vessel,  at  the  time  of  the  fire,  the 

policy  will  be  void,  even  though  the  loss  be  not  thereby  caused  or  in- 

Uibb  et  al.,  Respondents,  P.O.) 

:-An  assignee  of  a  policy  against  loss  by  fire  may 'recover'  wiVhouVfuV- 
«hing  any  Statement  of  loss  whatever.    (Wilson  vs.  The  State  Fire 

Insurance  Co.,  S.  C.) w-»™  nro 

:-The  failure  of  the  assured  to  disclose  Ihe  èiistêncè  of  aVuliing-mill 
under  the  same  roof  as  the  building  insured  and  destroyed  by  fire  is 
not  a  material  coacealment  or  misrepresentation,  although  it  be  proved 
that  had  the  disclosure,  been  made  the  premium  of  insurance  would 
have  been  much  in  excess  of  that  charged  ;  when  the  .laintirs  w,t- 
nesses  concurin  stating  that  the  risk  was  not  thereby  increased.  (Do  ) 
:-A  condition  in  a  policy  that  no  action  can  be  brought  for  the  recovery 
of  the  loss  after  the  expiration  of  six  months  from  the  occurrence  of 
the  fire,  is  inoperative  as  a  bai-  to  an  action  instituted  after  that  period 

(Do.) 

JtJBMDiOTiON  :—  Villi  Bar.  

"        :—    "    OoMMissiOMBRS,  for  trial  of  small  cause?. 

:-Although    the    defendants    reside    in  L.   0.,  an   action  cannot  bo 

brought  under  the  lessor  and  lessee's  act,  for  the  recision  of  a  lease 

of  property  situate  in  U.  0.     (Senauer  ot  al.  vs.  Porter  et  al.,  S.  C). 

:— A  Judge  of  the  Huporlor  Court    can  act  as  luoh  simultaneously 

for  all  the  districts  of  L.  C      (Talbot  vs.  Luneau  filg,  S.  0.) 

"  :— The  Recoider  has  no  jurisdiction  to  decide  upon  the  objection  that 
no  evidence  of  record  exists  to  show  that  the  amount  of  the  penalty 
and  costs  bad  been  rtrp<,Blted  with  the  clerk  of  the  peace  within  fifteen 
days  from  the  date  of  the  judgment,  according  to  section  81,  chap  0 
of  the  Cons.  Statutes  of  L.  C.     (Thompson,  appellant,  and  Bellemtre 

respondent,  Qr  Sess.) 

•«  :— A»  obj,.ction,  such  ai  above  ought  to  have  been  raised  before  the 
Judge  of  the  S.  0.  who  allowed  the  appeal  under  section  50  of  said  act 
and  the  transferrco  of  a  license  must  comply  with  ali  the  formalitie» 
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required  by  section  16  and  sub-section  2  of  said  act,  before  he  can 
exercsethe  rights  granted  by  such  license.     (Do  ) 

:— F»</«  OmociT  CooBT.  

••—    "    ViOB  Admiralty  Codbt. 

"  '"'''''  ''IZ'r'Tr  °°''  "  "'"'"^  '°'  «^'">"°«  '  --  t'-l  where  it  pro- 
duce   a  verd.ct  against  the  evidence.    (Great  Western  Railway  Co 

L.,.n  r  ^"^     *"*'  ""•^  ^*''""  ""-^  S™'<^'  "spondents,  P   C  )  ^        ' 

"   :-A  landlord  claiming  a  right  of  lien  against  a  piano    occuDvin.r 
premises  leased  by  him  to  a  person,  cannot  sue  out  a  writ  of  2 
r...n..c««o„toattachthe   piano  in   the  hands  of  a  third  pa  tvZ 
broke  .nto  the  house  and  remo,  ed  the  piano  therefrom,  and   p  ay  tÏe 
court  to  order  the  return  of  ,he  piano  to  the  house  in  order  S  he 
same  may  answer  for  his  rent,  uMess  the  landlord  also  join hi^tenan 
in  the  action  as  his  debtor.  (Auld  vs.  Laurent  et  al ,  0   C  ) 
:-A   clause   in   a  lease,    '-that   the   said  lessees  shall  pay  alI'VxtIà 
premium  of  insurance  that  the  company,  at  which  the  premises  n^w 
leased   maybe   insured,  shall  exact  in  consequence  of  TbuBinesT 
or  works  done  or  carried  on  therein  by  the  saii  lessees."  applies  to  a 
ex  ra  premiums  of  insurance  charged  on  account  of  the  aS     nl, 
of  th    buoiness  carried  on  by  the  lessors,  and  does  not  merely  coT 
^mplate  hazardous  contingencies  which  may  afterwards  ar^^ue" 
as  the  erecting  of  steam  engines,  4c.     (P.att  vs.  Kerry  et  al  ,0   C 
:-In   an   action  for     rent   where   the   le«ee   by   his   plea     or  other- 
wise admits  the  existence  of  a  verbal  Kase  and  occupation,  th        L" 
may  prove  by  witnesses  the  value  and  duration  ot  the  occupât "n 
^^  (Viger,  appellant,  and  Belivean,  respondent.  Q  B  )  ^'""'P"'»"- 

:-In  an  action  under  -he  lessor's  and  lessee's  act,  whore  a"nortmn*«f '*!.' 
demand  Is  for  rent  payable  for  a  house,  and'  :„re  "^Zt  Z 
rent  payable  for  moveables,  the  domand  for  rent  1.  ml  nUilhÏI 
under  the  act  as  an  accessory.     (Do  )  mainUlnable 

XISO  ot   ont  and  assessments,  the  Court,  whilst  ailowinir  the  iJZ 
ren    atX'260,  will   not  also  allow  him  the  assessments,  o'the  Ire 

-The  de  endant,  having  admitted  by  one  of  his  pleas,  the  existence  of  a 

verba  lease  such  admission  will  b„  taken  against  him,  alt  ough    .^ 

may  have  also  pleaded  the  general  issue      (Do  )  «"•'«"«'>  he 

L..»  =-A  capuin  of  an  inland  craft  has  no  lien,  for  wages,  on  "the" CeHe! "of"  "which 

he  IS  master.     (Jasmin  vs.  Lafantasie,  S.  0  ) 

MiNOfl  -.—  yiiU  Waokr. 

Mono»  -.—  Vide  Pbaotic». 

Mov.AB.«  :-ln  .étions  re.pecting,  each  party  has  a  right  to  go  into  the  question 

of  property.     (Herbert,  appellant,  and  Fennel!,  respondent   q'b) 
.  —  Klrf*'  Pbiscbiption.  ' 

MuNtcPAt  Oot,»o,L.:-A   special  .uperin.enden,  is    a  municipal   offi«r,  and  « 

nil  acts  as  such.      rLptlern  v.    1.  n -ra"-n    -■-    •      -         .  " 

Joachim  delà  Point,  Glaire,  0,"o.)7.T       '"  "'  '*  """"""  ""  "'• 

"   i-Pers„nssued  for  acts  done  a.  public  offl;„V,'hav;"a*  "right  '  ui'^a, 

month-,  notice  of  action,  «ven   when  they  are    charged  with  f^.n; 

or  bad  falth,  and  the  individual  tnombers  of  a  Municipal   OounclU^ 
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not  liable  m  an  action  en  garantie  bronchi  by  the  corporation  In  con- 
TOquence  of  an  action  inatituted  against  the  corporation  by  a 
special  supcrintendeat  appointed  by  suon  council.  (La  Corporation 
de  la  Paroisse  de  St.  Joachim  de  la  Pointe  Claire  va.  Valois  et  al.,  CO.)    88 

"  "  :— The  Circuit  Court,  Pitting  as  a  Court  of  Appeal  uader  the  municipal 
act  of  1860,  has  the  power  of  setting  aside  a  bye-law  of  a  Muuicipalty 
and  a  judgment  of  the  inferior  tribunal  maintaining  it,  even  when  the 
nullity  of  the  bye-law  has  not  been  invoked.  (D'Aoust,  appellant, 
and  Aumais,  respondent,  C.  C.) 119 

"^  "  :— A  bye-law  fixing  the  weight  of  bread  and  estpblishing  a  pecuniary 

fine  is  null.    (Do.) HO 

"        «'  :— The  party  seconding  such  a  bye-law  may  invoice  itE  nullity.    (Do.)..  110 
Notarial  Fbbs];— Proof  of,  in  an  action  for  the  recovery  thereof,  may  be  made  by 
the  production  of  notarial  copies  of  the  dieia;  and  the  cost  of  an  in- 
ventory must  be  borne  equally  by  the  surviving  conjoint  and  the  repre- 
sentatives of  the  deceased  conjoint.    (Trudeau  vs.  DeLanaudière  et 

al.  S.O.) 118 

NoîAEiAf  MiNCTï  :— Tiio  stealing  of  an  authentic  copy  of  a,  is  not  an  offence,  within 
the  meaning  of  the  sUtute  ch.  92,  Cons.  Stat,  of  Canada,  s.  36.    (Re  • 

gina  vs.  McQinnrs.) 3H 

N»yAffioii  •— The  taking  of  a  note  made  by  B.,  for  goods  sold  and  delivered  to  A., 
does  not  operate  a  novation  so  as  to  discharge  A.  for  the  price  of  the 
goods,  without  an  express  agreement  to  make  a  novation    (McG«Tvey 

vs.  Auger,  C.  0.) 33g 

Oppobitiom  «i/n  d'annulter,  to  the  sale  of  an  immoveable,  fyled  within  IB  days  ttom 
the  day  appointed  for  the  sale,  on  a  special  authorisation  of  a  judge 
cannot  be  set  aside  on  motion.     (The  Trust  and  Loan  Co.  of  U.  C. 

vs.  Julien  and  May,  opposants.,  8.  C.) 129 

(I  11  II  :_An,  based  on  want  of  commandement  de  payer,  in  the  case  of  a  seizure 
of  moveables,  also  on  want  of  previous  discussion  in  the  district  from 
which  the  writ  of  execution  emanated,  and  likewise  on  the  pretension 
that  the  writ  ought  to  have  been  directed  against  goods  and  lands,  at 
the  same  time,  will  not  be  meintained.     (Massue  vs.  Crebassa  and 

Crehassa,  opposant,  S.  C.) 2Î5 

4(    It    <i:_KWfSALi. 

"  'I  <<  :__ An  hypothecary  creditor  may  oppose  the  »ale  of  an  immoveable,  ad- 
vertised subject  to  rente  vianère  created  since  the  date  of  his 
hypothèque,  and  cause  the  land  to  be  sold  purely  and  simply.  (Limo- 
ges vs.  Marsant  and  Labelle,  opposant,  3.  0.) 3T( 

II  II  II  :_dyi„  de  diitraire  :— The  more  allegation  in  Bn,fyied  by  defendant,  that 
the  goods  seined  form  part  of  his  tools,  or  implcments  of  trade,  is  in- 
iiifflciwnt  to  raaintrtin  such  opposition,  and  it  is  not  necessarj  for  the 
bflillff  to  illfgK  in  his  prof<»  «i«r6a/ of  scifiure  that  he  has  left  to  de- 
frndaiit  the  effects  exempt  by  law.  (Yon  tb.  O'Connor  and  O'Con- 
nor, opposant,  C.  C.) It^ 

Pabtnirhhip  :— One  partner  cannot  be  sued  separately,  for  the  recovery  of  a  part- 
nership debt  (luring  the  existence  of  the  partnership;  and  un  allegation 
In»  declaration  that  one  of  the  partner)  has  "Irfl  Caiiada  to  go  to  the 
United  SUteu"  is  not  a  Hiiltlcient  allegation  of  dissolution  of  partner- 

i!ii(i.     (v/itiiniiiil  *B.  Fnrr,Y,  S.  G.) ]0S 

"  :— In  a  case  like  the  above  the  pUlntllT  may  amend  his  deolaratioa,  by 

•tating  that  the  partnership  haii  been  dissnlved  previous  to  the  insti- 
tution of  tht  action,  an  payment  of  thirty  ihilllngs  oosto.    (Do.). ...   10§ 


INDEX  TO  PRINCIPAL  MATTERS. 


p&oi 


II  in  con- 
Jn  by  a 
'poration 
.l.,0.0.) 
lunicipal 
uicipalty 
when  the 
>penant, 

ecuniary 

(Do.) 
nade  by 
of  an  in- 
le  repre- 
dière  et 

),  within 
i.    (Re- 

1  to  A., 
e  of  the 
eG«rvey 

lyB  from 
i  judge 
•f  D.  0. 


83 


no 
no 

110 


118 


311 


338 


la» 


seizure 
ict  from 
I  tension 
inds,  at 
isa  and 


ass 


2H 


ble,  ad- 
of  bis 
(Limo- 

,nt,  that 
,  is  in- 
for  the 
to  de- 
O'Oon- 

i2« 

t  part- 
igratlon 

to  the 
artner- 

lOS 

on,  by 

iasti- 
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of  whom  was  decease.!,  will  be  rejected.    Such  a  motion  might/how- 

eyer,  be  made  m  the  names  of  the  two  survivors,  without  a  substitu- 
^^  tion  of  attorneys.    (DeBeaujeu  vs.  Rodrigue,  S.  0.)..  43 

:-The  civil  death  of  the  plaintiff  cannot  arrest  the  molion  'tôipêr'emp. 

turn  unless  notice  thereof  has  been  given  to  the  defendant  before  the 
^^         motion  was  made.    (DeBeaujeu  vs.  Masse y!/»,  S.  0.)....  ,05 

il?"  T'tT  f '"•  P^o'honotary  as  to  the  last  proceeding;'  ^Ln. 
^^         ""tb^^'t^cked  otherwise  than  by  an  inscription  de /a«x.     (Do)....   105 

:-No  proceeding,  between  the  notice  of  motion  and  the  motion  itself 

can  interrupt  thep<r«np<Mn.    (Do) 105 

r7ni?f  TT'^  *?  *  *"""  ""^"'^  *••'  defendant  baVs'lmplV  appeared 

Plt.tOBTAonoN:-OannotbemainUinedbya  ,<roprietor  indivis  against  his  co- 

Pbaotioi  :— i)trf«  Faith  bt  Articles.  ®* 

:—  "    Oapias  ad  Rispondbndpii. 

"        • —    "     PlRBMPTION. 

"      :—  '"    Saisii  Abhbt. 

:-In  a  plea  to  an  action  for  debt,  where  defendant  admits  the  indebted- 
ness but  alleges  that  plaintiff  is  indebted  to  him  in  a  larger  sum,  with- 
out allegation  or  prayer  as  to  compensation,  the  plea  will  be  dismissed 
on  demurrer,  with  leave  to  replead  within  twenty  days  from  date  of 

judgment.    (Beaudry  vs.  Vinet,  S.  0.) 

"      :-Firf«TDT0R.  ** 

«      :-A  bailiff  cannot  apply,  by  motion,  to  amend  his  re.,  rn  to  a  writ  of  sum- 
.      mons,  but  he  may  do  so  by  petition.     (Hobbs  vs.  Seymour  et  al    S 

O.  *«»■) ..,  ■'    '    ^ 

"      :— KW«  PboiubsoryNotb.  "'    

"  .-A  bailiff,  in  default  for  not  making  a  return  to  a  writ  of  execution,  is 
not  liable  to  contrainte,  without  being  put  ««  dtmtur»  by  rule  of 
Court  to  make  his  return.     (Holland  vs.  Ranger  &  Lafontaine  mU  «n 

eauK,  CO.).... 

"      :— An  eiception  d  la  forme,  not  answered  within  the  deùy  pieVcribed  by 
the  statute,  cannot  afterwards  be  rejected  by  motion   as  having  been 
Irregularly  fyled  ;  the  issue  thereon  being  considered  joined  by  the 
mere  lapse  of  time.     (McDonald  et  hI.  vs.  Qamble,  0.0)..  f  « 

:-8eTeral  rteftn.iantH  not  bound  .olidairem,>,t  may  be  sued  together  In 
«B«  and  the  same  action  and  condemned  to^ay  divers  sums  of  money 
Individually  and  also  condemned  lolidatrem*^  to  pay  oostB  (PerWni 
r»,  Leolaire  ot  al.  0.  0.)     "  \  ^ 

■*'       :-^.xptrts  have  no  riphi  t^  i»«m.  .  twi-j  g ..i.,^-  '„^"".'."*"  "'     ^ 

-r^  trcrcCT;  prcCvBdlDg  to   Ino 

«ecutlon  of  their  dntie.  as  such,  and  before  any  disagreement  has  ta- 

ken  place.     (Brodi*  et  »l.  vs.  Oowan,  S.  C). , 

«      :-A  person  cannot  be  held  to  appear  in  a  cause  and  Uke  up  the  inita^ 
in  place  ->f  tk«  defendant  dMMMd  by  a  rule  ni»i,  bat  by  an  ordinary 
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writ  of  summons  and  petition  in  due  form.    (Lafond  et  al.,  vs.  Chag- 
non  and  La  Chambre  D'Agriculture,  T.  S.   and   Hood,    Cur.   mU  en 

cause,  C.  0.) , jj2 

Pbaotiob:— Oppositions  in  appealable  causes  in  the  Circuit  Court  need  not  be' reg- 
istered, and  the  regularity  of  the  production  and  fyling  thereof  may 
be  attacked  by  motion.    (Lamothe,  appellant,  and  Oarceau,  reepond- 

ent,QB.) ....:..„   115 

-'      :— The  date  of  a  bailiff's  return  may  be  in  figures.     (Do.) ; 115 

"      :-An  opposition  may  be  fyled  at  any  hour  on  the  day  of  the  return.  (Do.)  US 
•'      Vide  Notarial  Fmb. 

"  :— When  the  attorneys  in  a  record  consent  to  a  substitution  of  attorneys, 
the  substitution  is  complete  on  notice  given  to  the  opposite  counsel, 
no  adjudication  being  necessary.  ^Huot  dit  Delude  vs.  McGill  et  al  ' 
S.C.) ' 

"      : —  Vide  Opposition  afin  de  distraire. 
"  d  fin  d'nnnuUer. 

-  "     SOIBÏ  FACIAS. 

-In  an  action  to  compel  the  execution  of  a  deed,  it  ii  not  necessary  to 
set  out  In  detail  in  the  declaratioa  the  proposed  draft  of  deed.  (Easton 

vs.  Easton,  S.  C.) 

:—Ft<<e  Guardian.  ' 

"  JoRY  Trial. 
"  Privt  Cocnoil. 
:— Service  of  a  writ  of  summons  made  before  eight  of  the  clock  in  the 

morning  is  bad.  (Kinney,  appellant,  and  Perkins  respondent,  Q.  B.)  20T 
: -Although  there  may  be  a  doubt  about  the  kind  of  action  to  be  brought 
agalust  a  debtor,  yet  the  plaintiff  can  recover  on  a  balance  of  account 
admitted  by  the  defendant  to  be  due  him.  (Miller  vs.  Snell,  S.  0.)  . 
:-The  costs  of  a  Sheriff's  sale  of  immovables  and  the  costs  of  distribution 
of  the  moneys  arising  from  sucii  sale  ought  to  be  divided  or  appor- 
tioned, according  to  the  prices  at  which  the  lots  are  adjudged,  and 
not  eqirtlly  among  such  lots.  (Pacaud  vs.  Dubé  &  Les  Syndics,  Ac. 
opposants.,  8.  C.)..  ' 

■■'—Vide  Polls  Enoherb. 

:— An  assignée  of  a  plaintiff  cannot,  by  motion,  claim  to  be  made  a  party 

to  a  cause,  the  proper  course  being  to  apply  by  petition,   he  being  a 

stranger  to  the  record.     (Rose  vs.  Coutlée  &  Goutlée,  ,  ppt.,  S.  C). . 

:— After  judgment  by  default,  a  defendant  may  appear  and  plead,  under 

special  ell cumstances  (supported   by  affidavit)  to  the  satisfaction  of 

the  Court.     (Deropentigny  vs.  n.^herty,  C.  C.) 28T 

:— When  the  title  of  an  opposant  ig  routested,  in  a  contestation  of  report 

of  distribution,  the  costs  will  be  the  swne  as  if  the  opposition  itself 

were  contested,  and  will  be  rogulated  by  the  amount   demanded   by 

the  .pposition,  and  not  by  the  amount  of  the  oollowtion  In  dispute. 

(Doutre  vs.  Gosseliu  *  Oabouriault  opposant,  S.  C    .'.   290 

;— A  plaintiff  cannot,  Hy  a  special  answer  to  a  plea,  founded  upon  a  deed  " 
to  which  he  wan  •  party,  and  whioh  dtnl  would  defeat  his  action,  s«t 
up  ground,  of  nullity  «galoat  such  d««d  and  ask  the  recision  thereof; 
inasmuch  as  the  nullity  of  such  deed  should  uare  been  asked  by  the 


22» 


219 


28i 


mét^     A.    .  .>-    . 


An  appeal  will  be  allowed  from  an  interlocutor  rejecting  the  motion  of  the 
defendant  to  quash  a  capias,  under  which  he  has  been  arrested,  and  ii 
out  on  ball.     (Homing,  appellant,  and  Porter,  respondent,  Q.  B.) . . 
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INDEX  TO   PRINCIPAL  MATTERS. 

î^pea,  has  n::zzTziTz\::':  '"r  t  T""-"''  °^^^^ 

glected  to  sue  out  a  writ  „r     T    '     "^  ^*'  ^""«"^  ^^dr.. 
course,  the  Court  oAppI      ^irTjir  '""'  *"  '°  '"  ^-•* 
its  order  allowing  the  appeal.      Do  \  '"""'  '""^'""^  '"'^  ^"""> 

of  indebtedness  have  beV„  "!>  '^         I  '°  '^         '"'*'°  admissions 

••—    "    Rbntb  Constitukb. 

—Ofthree  years  incases  of  movables    cannot  hr!' ..'^  "   *     ^^^ 

.—A  note  executed  notarially,  «n  ireue^  i,   „„*      k-  ^" 

tion  of  five  years.    (L.col  e  vs  Suvin   C  'c  f  "  '°  '''  ^'^^'P" 

PBmLEQ«:-The  claim  of  the  Crown  for  VoUd^Z'       ^ '^ ^39 

property  of  the  dchtlr"  VZl^i:  ZZTS  d'"   '"""'"^ 
sauts,  and  Cartier  Attv  0«ni     p      I     ""^^^^^^  """^  ^"^"s  oppo- 

Phivy  Ooukoil  :-.ôn  an  appeaUnowed  2  Lw,"      T'  ""P"^""*'  ^^  °> ^81 

costs,  the  amount  odeoosUwm  I'  °"  ^^P°«'""«-^'«0  «'»-.  to  meet 
Court  being  satild  that  th    Te     tH°  7.t"''  '"  '^  '""^''^«•^'  °"  ♦•>« 

irS~«=SS~-.. 

for  costs.  (The  Quebec  Fire  L^r        '  Z  *  '^"P'''"  °^  •^'°"  «'«• 
respondents,  P.  0  )     ..  .'^^•"^;^;  ^°; ''??«»'"".  ««d  Anderson  etal, 

"     "'"^casesuchastheforegoinp/howeverwh.UVi,-":'"*"*  .! ''° 
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Frohisbobt  Not»  : — Vide  Pkïsopiption. 

"    "     :— An  endorBer,  released  from  '  jability  hy  want  of  notice  of  protest,  may 

•  I       stitl  be  rendered  liable  by  r.  itvjbequRnt  promise  to  pay  made  to  the 

attorney  od/iiem  of  the  note,and  such  subsequent  promise  maybe  proved 

by  parol.    (Johnson  et  al.  vs.  Geoffrlon,  0.  0.) laS 

"  "  :— Given  for  a  gambling  debt,  is  null  and  void,  even  in  the  bauds  of  a 
third  party  holding  it  in  good  faith,  before  maturity.    (Biroleau  vs. 

Derouin,  0.  C.) 128 

"  "  :— In  an  action  by  an  endorser,  who  has  paid  his  endorsee,  against  the 
maker  of  a  note,  it  is  not  a  good  defence  to  allege  that  the  endorsee, 
whilst  holder  of  the  note,  granted  delay  to  the  maker  by  taking  his 
note  and  renewing  it  from  time  to  time  ;  nor  can  such  endorser  be  com- 
pelled, under  the  circumstances,  to  return  or  account  for  such  renewal 

notes,  or  any  thereof.    (Massue  vs.  Orebassa,  S.  0.) ail 

: — Vide  Wifb. 

:— «u  brevet  :—vide  Pbbsoription. 

QoAMTO  MiNOBiB  :— If  five  lots  of  land  have  been  sold  in  one  lot  en  bloc  and  for  one 
price,  and  the  purchaser  has  only  obtained  possession  of  four  of  them, 
the  said  purchaser  being  sued  for  the  balance  of  the  purchase  money 
is  well  founded  in  pleading  that  the  lot  not  delivered  to  him  is 
worth  a  larger  sum  than  the  rest  of  the  lots,  and  that  therefore  he  is 
entitled  to  have  the  value  of  such  lot  deducted  from  the  original  price 
of  the  five  lots.     (McVeigh  appellant,  and  Lussier,  respondent,  Q.  B.). 

Qoo  Wabbanto  :— In  case  of  a,  it  is  not  sufficient  for  the  party  complained  of  to 
produce  proof  of  his  having  been  elected,  but  he  must  also  estoblish 

that  the  election  itself  was  legal.       (Béliveau  vs.  Juneau,  S.  0.) 

"  "  :— In  case  of  a,  it  is  not  sufficient  for  the  party  complained  of  to  prove 
that  he  was  elecwd  M-vorof  a  Municipality,  but  he  must  also  prove 
that  his  election  a?  .  ;      :  sellorwas  legal.  (Talbot  vs.  Pacaud,  S.O.) 

Railwat  Coupant  ;—  Vide  Evsn     . 

Ratifioatio»  or  Titlb,  obtain  .  .  r(  >g  ;he  pendency  of  an  hypothecary  action  can- 
not affect  such  o.iiop.    {Liafleur  vs.  Donegani  et  al.,  Q.  B.) 

RiooRDiB  :—Vide  Jdkibdiction. 

RiNT  cannot  be  recovered  for  a  house  of  ill  fame.    (Garish  vs.  Duval,  C.  0.) 

Rbnti  OoNBTiTcii,  when  it  represents  the  price  of  an  immovable  is  not  subject  to 
the  prescription  of  5  years,  and  the  sale  thereof  by  the  sheriff  does  not 
alter  or  novate  its  character  in  this  respect.    (Turcotte  vs.  Papans  et 

al.,  S.  0.) 

"    •'    :— The  owners  par  indivi»  of  a  property  charged  with  the  payment  of  a, 

are  liable  jointly  and  severally  for  all  arrears  thereof.    (Do.) 

"  Vuobrb:— An  undertaking,  in  a  deed  of  donation,  to  "nournr  le  donateur  a 
ton  pot  et  feu,  de  le  chauffer  et  éclairer,"  is  not  susceptible  of  arrears, 
and  that  a  formal  demand,  in  legal  form,  la  necessary  to  constitute 
the  donee  en  rfemeure.  (Ohenierpére  vs.  Coutlée  et  al.,  S.  0.)... 

Rbpobt  of  Distribution,  Contestation  of,  vide  Practicb. 

RiPBiSRS  : —  Vide  Prbbchiptio». 

Rbtimdioatioh  :— An  innkeeper  has  no  right  to  detain  the  effects  of  n  boarder  who 
has  remained  three  weeks  in  his  inn  without  paying  ;  and  the  boarder 
may  revendicate  his  effects  if  so  detained.  (Verbois  vs.  Saucier,  0.0.)  136 
"  : — Tihtâ  s.  shipper  of  goods  has  dciivorcd  thoni  to  the  oapialtl  of  the  tihip 

which  is  to  convey  them,  and  the  captain  after  delivery,  refuses  to  sign 
bills  of  lading  according  to  the  custom  of  trade,  the  shipper  is 
entitled    to  sue  out  a  writ  of  revendication  to  attach  the  goodi 
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INDEX  TO  PRINCIPAL  MATTERS.  ^ 

in  tlie  hands  of  the  captain  as  his  property;  and    after  the  cap-"" 
tarn  has  signed  the  Bills  and  so  far  removed  the  shipper-s  cause  of  ' 
action,  the  action  may  still  be  returned  into  Court  for  the  costs  which 
may  not  have  been  paid.     (McOulloch  et  al.  Appellants,  and  Hat- 
field,  respondent,  Q.  B.) 

lfalTUimi.AWB:— «uieOBBTIOBABI.  ' 

:-A  conviction  will  lie  against  any  one  partner,  upon  an  information  for 

r!  L'"^  ''rn  ^f""'  •"«'"'««•     (M»»ins,  appellant,  and  Bellmare, 
respondent.  Qr.  Sess.) ' 

"    :-The  Deputy  Revenue  Inspector  can  validly  sign 'the 'pllint  or 'informal 
tion  in  a  prosecution  for  selling  liquors  without  a  license.    (Reynolds. 

appellant,  and  Durnford,  respondent,  Qr.  Sess  ) 22a 

8A«»AHB.T:-.Aplaintiffhavingattachedasumof  money  in  the  hands' of  '  "a 'gaV- 
nishee,  he  cannot  obtain  payment  thereof  by  motion  but  must  inscribe 
the  case  for  judgment  in  ordinary  course.     (Pebruyer  vs.  P.  md 

Decaré,  Qs.,  S.  0.) ' 

:-Affldavit  for,  in  which  deponent  says  that  without  t'h'e'be'n'e'flt  ot  a  writ 
he  may  lose  his  debt  or  sustain  damage  is  insufficient,  and  the  omis- 
sion m  the  jurat  of  the  words  "  sworn  before  me  (or  us  as  case  may 
be)  IS  also  fatal.  (Robertson  et  al.  vs.  Atwell  et  al.,  and  McDougall 
CrS..  U.C. )••■•••.... 

:— A  writ  of,  after  judgment,  in  a  case  where  the  defendant  has  le'ft  the  dis- 
trict of  Montreal  since  the  service  of  the  original  process,  may  b« 
legally  served  on  a  clerk  in  the  office  of  the  Clerk  of  the  Circuit  Court 
at  Montreal.  (Kearney  vs.  McHale  aliat  Collins,  and  Pariseault,  T.  S. 

«  :-It  is  not  competent  for  the  sherilT,  iu  the  else  'of  'taùie'ai^Ù'^mâùi 
tierce,  to  seize  corporeally,  as  the  property  of  the  defendant  effects  in 
the  hands  of  a  third  party,  and  a  seizure  so  made  is  null  and  void  and 
will  be  quashed  and  set  aside,  ou  motion  made  to  that  end  by  any 
party  legally  interested,    (Fleck  vs  Starnes  et  al.,  and  St.  Cyr  T  S 

and  Brown,  Intervening  party,  S.  0.) '    '    "  35» 

8A«:-Tbe  mere  existence  ot  hypothqiue,  on  an  immovable  is  sufficient  "to' è'ntitlé 
the  purchaser,  under  the  ordinary  clause  ot  garantie  in  a  deed  of  sale 
to  claim  the  retention  of  the  purchase  money  until  security  on  real 
estate  be  given  to  him  that  he  will  not  be  disturbed  in  his  possession, 
and  in  case  the  vendor  fail,  in  the  course  of  an  action  brought  by  him 
for  the  recovery  of  the  purchase  money,  to  give  such  security,  he  will 
be  condemned  to  pay  the  costs  of  the  action.  (Bernesse  dit  Blondin  vs 
Madon,  S.  C) 

:-Plour  sold,  deliverable  at  the  vendors'  stoièi"fr'o'm't'l'mê'u)"time*.'o'n"thê 
demand  of  the  purchasers,  is  at  the  risk  of  the  latter,  after  the  barguiu 
is  made,  and  may  be  sold  by  the  vendors  after  notice  to  the  purchas- 
ers,  and  the  differen -0  between  the  amount  thus  realized  and  the 
origîhal  price  may  b.  recovered  from  the  purchasers.    Boyer  et  al.  vs 

Prieur  et  al.,  0.  C.) ' 

:— An  agreement  to  cede  rights  under  letters  patent  will  'be  "enforced  by 
judgment  which  will  have  the  same  force  and  effect  as  a  cession  of 

such  rights.       CLeblanO.   AnnntUn»    nn^  P.>I.>.:..     D.._-.j i    r\     r>  \  ... 

••    :— Fide  QoANToMiNORig.                                                                          ,  ^       y       "- 
"    :— Where  a  party  agrees  to  buy  a  property  in  a  seigniory  and  to  assume  "  all 
dues,  rents,  4c.,"  he  is  bound  to  pay  lo,l»  et  vente,,  commutotion,  fine 
or  other  seigniorial  charge.    (Mussen  vs.  Philbin,  S.  0.) 161 


